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IJECISIONS 


CIRCUIT  AND  DISTRICT  COURTS 


JJNTTED  OTAXES,  FOR  THE  NINTH  CIRCUIT. 


GrATF  BT  jLli.  V.  BOE8OH  BT  AU 

OOMOXf  OomtVf  NoWBBDf  DmUOT  C9  Oaumhoju 

OofOBSB  8|  1887. 

L  PixBRTS  lOB  III  mrfmHB — PAWnriBmrr— IwFmRWBff.  ^On  the  flMrti  A** 
closed  by  «he  propft,  JUId,  tfaat  the  flnfc  cUlm  of  leiton  i»ten(  No.  289,671, 
gnmted  to  Carl  Bchwintaer  and  William  Oraff  for  a  lamp  bnmer,  ahows  a  pat- 
enlable  inyention,  and  la  infHnged  by  the  lamp  bamers  void  by  respondents. 

Si  BAVB'Bioara  or  PrnwHiimi  nt  ram  Uiobsd  drjots  nioM  MAjrnvAonrBSB  or 
JL  Vosaav  Coumtbt.— Where  an  iuTeniion  was  patented  in  Germany,  and  sub- 
sequently patented  in  the  United  States,  and  under  the  Oerman  patent  laws  a 
mannfactorer  in  Oermany  had  a  right  to  praoiioe  the  invention  in  Germany, 
beoanse  he  had  made  pcepamtion  to  do  so  prior  to  the  issue  of  the  German  pat- 
ent, and  for  that  reason  the  German  patent  was  of  no  eflbet  as  against  liim,  a 
purehaser  in  the  United  States,  porohasing  ftt>m  snoh  mannfaotnrer  in  Ger- 
many, has  no  right  to  sell  theartioles  in  the  eourseof  tradein  the  United  Bt»tM 
without  lioeose  f^rom  the  owner  of  the  United  States  patent. 

Before  Sawyer,  Circuit  Judge. 

In  Equit7.    BOl  for  infringement  of  patent 

Messrs.  I/mghome  &  WJUt^  for  complainants* 

Mesgrs.  Scrivner  &  Boone,  for  respondents. 

Sawyer,  Circuit  Judge.  I  have  carefully  examined  this 
case.  I  am  not  satisfied  that  the  first  daim  does  not  cover  a 
patentable  invention.    It  is  a  combination.    The  Gferman  court| 

ZIZLSawx.— S. 
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which  had  it  under  consideration,  evidently  held  it  to  be  a  pat- 
entable invention.    They  were  also  of  the  opinion  that  the 
defendant's  instrument  is  an  infringement,  and  so  am  I.     At 
all  events,  I  am  not  satisfied  that  it  is  not  a  patentable  inven- 
tion.   The  patent  itself  is  prima  facie  evidence  on  this  point 
which  is  not  satisfactorily  overthrown.    It  is  claimed,  however, 
because  a  man  by  the  name  of  Hecht  has  a  right  to  manufacture 
this  invention  in  Germany,  that  these  articles  which  the  defend- 
ant brought  here,  having  been  purchased  in  Germany  of  him 
who  had  a  right  to  manufacture  them,  the  purchaser  can  law- 
fully import  and  sell  them  here,    I  do  not  think  that;  can  be 
done.     I  do  not  think  the  case  is  at  all  within  the  range  of  any 
of  the  cases  cited.    In  fact  the  first  case  cited  by  the  defendant 
is  directly  the  other  way.    The  case  that  has  gone  further  than 
any  of  them  is  Adams  v.  Bwrie,  17  Wall.  463,  decided  by  the 
supreme  court,  where  the  patentee  holding  an  American  patent 
has  himself  sold  his  right  to  a  particular  district,  free  from  any 
restrictions  whatever.    It  was  held  that  a  purchaser  from  an 
assignee  within  the  district  of  an  article  manufactured  in  the 
district  was  authorized  to  use  the  article  in  any  district.    But 
the  decision  was  carefully  limited  to  the  use.    Nothing  was 
said  as  to  the  right  to  sell  the  article  outside  the  district. 

The  case  of  MoKay  v.  Wooster^  2  Sawy.  378,  cited  from 
the  decisions  of  this  court,  does  not  go  so  far  as  seems  to  be  gen- 
erally supposed,  because  that  is  limited,  so  far  as  facts  and  the 
decision  go,  to  the  case  where  a  patentee  had  sold  a  limited  ter- 
ritory while  owning  the  whole  without  any  limitation  or  restrio- 
tion  whatever,  so  that  the  assignee  could  make  and  sell  within 
that  territory  without  limitation  or  restriction,  to  be  used  any- 
where, as  the  patentee  could  do.  A  subsequent  assignee  of 
another  district  could  not  obtain  any  more  than  the  patentee 
had  at  the  time  of  the  latter  assignment.  The  patentee  could 
have  sold  the  right  to  use  anjrwhere  in  the  United  States  at 
the  time  of  the  first  partial  assignment.  He  did  not  put  in  the 
assignment  any  limitation  or  restriction  as  to  sales  within  the 
district  assigned.  The  next  purchaser,  who  takes  another  portion 
of  territory,  takes  subject  to  that  right  before  assigned,  which 
counsel  do  not  seem  to  have  noticed.    The  purchase  of  Call- 
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foroia  in  that  case  was  a  eubseqaent  purchase  of  territory  with 
this  limitation  upon  it.    The  first  pateut  for  the  invention 
involved  in  this  case  is  not  an  American  patent  at  all.     It  is  a 
German  patent.     Hecht,  the  man  who  has  a  right  to  manufact- 
ure in  Grermany,  did  not  get  his  right  from  the  patentee.     He 
does  not  claim  under  the  patent.     Under  the  laws  of  Germany, 
when  a  patent  is  issued,  if  another  man  has  made  a  machine 
of  the  kind  patented,  or  b  prepared  to  make  it,  before  the  patent 
issnes,  the  patentee  has  no  right  as  against  him.    That  was  the 
position  of  this  man,  Hecht,  who  manufactured  in  Grermanj 
the  infringing  articles  now  in  question,  and  sold  them  to  the 
party  who  imported  them  from  Germany  and  sold  them  here. 
At  the  time  that  patent  was  issued,  or  applied  for,  Hecht  had 
already  made  the  patented  article,  and  got  machinery  ready  for 
making  it.    That,  under  the  German  law,  took  it  out  of  the 
patent  as  to  him,  so  that,  although  the  patentee  had  a  right,  in 
Germany,  as  against  anybody  else,  he  had  no  right  as  against 
Hecht.     Hecht  did  not  get  his  right  from  the  patentee  at  all. 
He  got  it  wholly  independent  of  him,  so  that,  even  if  the  same 
invention  is  patented  in  this  country,  he  got  no  right  from  the 
patentee  in  either  country.     Hecht  simply  got  such  right  as  the 
German  patent  law  gave  him.     If  these  parties  here  can  buy  of 
anybody  else  who  can  lawfully  manufacture  the  machine  in 
Germany  without  the  consent  of  the  patentee,  then  all  that  is 
necessary  to  do  to  defeat  or  avoid  an  American  patent  is  to  step 
over  the  line  into  Mexico  or  Canada,  where  the  j)atent  does  not 
reach,  and  manufacture  and  stock  the  market  in  the  United 
States  by  importation,  which  can  be  done  without  any  authority 
from  the  patentee.    This  is  an  American  patent.    The  complain- 
ants claim  under  it.    They  have  puithased  it,  and  no  one  else 
has  got  any  right  from  the  patentee  in  this  country.     And  I 
hold  that  parties  who  sell  in  the  United  States  the  patented 
articles  manufactured  in  other  countries,  where  the  invention  is 
not  protected  by  a  patent,  are  infringers. 

Ty  therefore,  find  in  fiivor  of  the  complainants  on  the  first 
jlaitn  of  the  patent.    It  will  be  referred  to  the  master  to  ascer- 
the  profits  and  damages. 
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Chehigaij  JSTat.  Bakk  v.  Eibsake. 

GZBOUXV  OdTBTi  NOBIBSBV  ThSSBHOf  OV  OlLDRXBHIi* 

OOTOBES  8,  1887. 

1.  JjoarAaaaK  or  Aonam— EeionvL  to  Pioad  Btatdti— Bqum.— The  fket 
thftt  a  debtor  adds  a  name  to  his  real  name,  remoTee  to  another  state,  and  re- 
mains in  saoh  state  under  his  assomed  name  nntil  the  caose  of  action  against 
him  on  the  demand  is  barred  by  the  statute  of  limitations,  sflbrds  no  ground, 
under  the  statute  of  limitations  of  Oalifomia,  for  enjoining  the  debtor  from  set* 
ting  up  the  statute  of  limitations  as  a  bar  to  an  action  at  Ubw  to  reooTor  on  the 
demand. 

S.  Bams— IH  Slgcrnr.  — ISie  statute  of  limitations  of  OaUfomia  apfiaios  to  spits  In 
equity  as  well  as  actions  at  btw. 

8.  Bamb. — The  statute  of  limitations  of  Oalifomia  proyides  for  every  exception  to 
the  running  of  the  statute  intended  to  be  allowed,  and  every  case  wherein  the  time 
for  the  running  of  the  statute  is  postponed  b^ond  the  time  prescribed  by  the 
general  provisions  of  the  act.  These  exceptions  are  as  available  at  law  as  in 
equity,  and  the  remedy  at  law  being  complete,  there  Is  no  ground  fbr  equitable 
nUef. 

Before  Sawyeb,  Circait  Judge. 

JUr.  E.  D.  Sawyer  and  Mr.  Burnett,  for  complainant. 

Messrs.  Oarber,  Thondon  &  Bishop  and  Mr.  T.  I.  Bergea,  for 
defendant. 

Sawyeb,  CSrcuit  Judge.  This  is  a  bill  in  equity  to  restrain 
the  defendant  from  setting  up  a  plea  of  the  statute  of  limitations 
on  a  demand  for  money  said  to  have  been  fraudulently  obtained 
from  the  Chemical  Bank,  by  Kissane  and  two  other  parties, 
more  than  thirty  years  ago — as  fer  back  as  1855. 

The  complainant  here  files  a  bill  to  restrain  the  defendant  from 
setting  up  the  plea  of  the  statute  of  limitations,  Kissane  having 
been  a  resident  of  this  state  for  thirty  years.  The  ground  for 
relief  is,  that  after  defendant  obtained  this  money,  he  went  to 
Nicaragua,  enlisted  in  Walker's  army,  and  changed  his  name,  or 
rather  added  to  his  name.  His  name  being  "William  Kissane, 
he  took  on  the  name  of  Rogers;  so  that  the  name  he  afterwards 
went  by  was  William  Kissane  Rogers,  or  WUliam  K.  Rogers, 
as  he  signed  it.  It  is  alleged  in  the  bill  that  it  was  publicly 
reported,  or  rumored,  that  Kissane  was  killed  in  Nicaragua  • 
that  complainant  believed  that  report,  and  therefore  did  not 
hunt  for  him.    Complainant  now  says  that  this  change  of  name 
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is  a  fraud  upon  oomplainant,  and  is  a  good  equitable  gronnd  for 
restrabing  defendant  from  setting  up  the  statute  of  limitations 
in  a  suit  upon  the  demand,  Undoubtedlj  the  old  equity  doc* 
trine,  before  the  cases  were  covered  hy  statutes  of  limitations^ 
was,  that  in  a  certain  class  of  cases,  a  party  could  be  restrained 
on  a  bill  in  equity  from  setting  up  the  statute  of  limitations. 

On  examination  of  those  authorities,  it  will  be  found  in  all  of 
them,  I  think;  that  there  was  some  legal  obstacle  interposed  by 
the  party  himself,  or  by  the  law^  which  prevented  the  setting  up 
of  the  plea.    They  were  not  mere  matters  of  concealment  of  the 
person,  or  disguise,  or  anything  of  that  sort.    All  of  those  cases 
are  of  the  character  indicated.    Originally  courts  of  equity  would 
restrain  the  setting  up  of  the  statute  of  limitations  in  causes  of 
action  arising  out  of  fraud,  until  the  statute  had  run  for  the  pre- 
scribed time  afler  the  facts  constituting  the  &aud  were  discov- 
ered; because  it  was  impossible  to  bring  a  suit,  till  the  party 
discovered  that  he  had  a  cause  of  action.    Provisions  of  this 
kind  were  not  in  the  original  statutes  of  limitations ;  they  were 
adopted  from  equity  practice,  where  the  principle  was  originally 
established.    So,  where  an  action  was  brought,  a  judgment 
obtained,  and  through  error  the  party  lost  his  suit,  by  a  reversal 
of  the  judgment,  and  the  suit  had  to  be  dismissed,  and  where  in 
the  mean  time  the  statute  had  run  against  the  original  demand, 
courts  of  equity  interfered  because  plaintiff  was  diligently  pur- 
suing his  remedy,  but  by  some  mistake  in  the  proceedings,  or 
8ome  error,  had  failed  to  maintain  his  action.    He  was  active  in 
maintaining  his  rights — in  his  endeavors  to  enforce  them.    But 
the  defendant  in  such  cases  by  defending  interposed  a  legal 
obstruction  to  a  recovery.     It  was  thought  that  he  should  not, 
Jn  such  case,  be  cut  off  from  pursuing  his  remedy  in  the  proper 
mode.    Those,  and  others  analogous  to  them,  present  equitable 
grounds  upon  which  courts  of  equity  would  restrain  the  setting 
up  of  the  statute  of  limitations,  the  cases,  although  within  the 
letter^  being  deemed  not  to  be  within  the  spirit  and  purpose  of 
the  statutes  of  limitations.    So,  also,  the  most  common  case,  per- 
haps, for  restraining  the  setting  up  of  the  statute  of  limitations, 
is  where  the  defendant  has  enjoined  the  prosecution  of  a  suit, 
until  the  statute  of  limitations  has  barred  an  action.    In  this 
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case,  the  defendant  himself  has  also  interposed  a  legal  obstruc- 
tion, and  coorts  of  equity  would  not  permit  him  to  avail  himself 
of  advantages  thus  gained.  He  could  not  sue,  because  he  was 
restrained  in  pursuance  of  law.  He  therefore  should  not  lose 
his  rights. 

Every  one  of  those  cases  depends  upon  equitable  doctrines^ 
and  they  have  since  been  carried  into  the  statutes  of  limitations 
of  California.  All  of  those  are  laid  down  in  the  books.  I  held 
in  Narris  v.  Haggin,  12  Sawy.  47;  28  Fed.  Rep.  282,  and  I  still 
adhere  to  that  opinion,  that  our  statute  provided  for  every  case 
where  the  statute  of  limitations  can  be  made  available,  and  for 
every  case  where  the  commencement  of  its  operation  will  be  post- 
poned, or  the  time  when  it  shall  commence  to  run  be  delayed. 
It  embodies  certain  exceptions  to  the  general  operation  of  its  pro- 
visions, and  these  exceptions,  so  provided  for,  are  all  the  excep- 
tions intended  by  the  legislature,  and  these  exceptions  are  adopted 
from  the  equity  practice.  Our  statute  of  limitations  applies  to 
courts  of  equity  as  well  as  to  courts  of  law,  as  is  well  settled  by 
the  supreme  court  of  the  state.  (See  the  authorities  cited  in  Nor^ 
ria  V.  HaggiUj  swpra.) 

The  courts  of  equity  in  this  state,  therefore,  are  no  more 
authorized  to  interpolate  into  the  statute  other  exceptions  than 
courts  of  law.  This  would  be  legislation.  The  same  provisions 
as  to  limitations,  and  the  same  exceptions  as  to  their  general 
operation,  or  postponing  their  operation,  or  fixing  the  time 
when,  in  exceptional  cases,  they  shall  begin  to  run,  can  be  set 
up  and  made  available  in  an  action  at  law,  as  well  as  in  an 
equity  case;  and  the  provisions  and  exceptions  can  be  set  up  in 
equity  in  the  same  way  as  they  can  be  at  law.  Hence  there  is 
no  occasion  to  go  into  equity  on  that  ground.  The  statute  pro- 
vides for  all  cases,  and  the  remedy  at  law  is  complete.  The 
statute  provides  for  all  cases  wherein  the  party  is  entitled  to 
avail  himself  of  an  exception  to  the  immediate  operation  of  any 
provision  of  the  statute  of  limitations,  as  will  be  seen  by  an 
examination  of  its  various  sections.  The  question  of  disabilities 
is  provided  for  in  section  352.  So,  also,  when  a  party  dies  before 
the  cause  of  action  is  barred,  its  operation  is  postponed.  (Sec. 
353.)    Here  is  one :  ''When  a  person  who  is  an  alien  subject,  or 
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citizen  of  a  oountiy  at  war  with  the  United  States,  the  time  of 
the  oontinuanoe  of  the  war  is  not  part  of  the  period  limited  for 
the  oommenoement  of  the  action/'    (Sec.  354.) 

A  suspension  of  the  running  of  the  statute  upon  a  demand 

already  in  suit,  in  which  the  judgment  is  reversed,  and  pending 

the  suit  the  prescribed  time  has  run,  is  covered  by  section  356. 

The  most  common  case,  perhaps,  in  which  a  court  of  equity 

would  interfere,  and  restrain  the  setting  up  of  the  statute,  before 

the  case  was  provided  for  by  statutes,  is  provided  for  in  section 

So6,  in  the  following  language :  '^  When  the  commencement  of 

an  action  is  stayed  by  injunction  or  statutory  prohibition,  the 

time  of  the  continuance  of  the  injunction  or  prohibition  is  not 

part  of  the  time  limited  for  the  commencement  of  'the  action." 

There  are  other  provisions.    Thus  it  is  clear,  that  the  l^islature 

intended  to  provide  for  every  case  wherein  an  exception  to  the 

immediate  operation  of  the  statute  is  intended,  and  it  covers, 

perhaps,  all  cases,  where  courts  of  equity  would  interfere,  before 

the  statute,  to  restrain  the  setting  up  of  the  statute.    If  it  does 

not,  it  covers  all  cases  intended  to  be  covered,  and  the  court  is 

not  authorized  to  add  others.    That  would  be  legislation.    And 

the  statute  applies  equally  at  law  and  in  equity.    All  of  these 

cases  in  a  court  of  equity,  where  the  party  would,  formerly,  be 

restrained,  are  cases  where  there  is  some  l^al  obstacle,  or  some 

equivalent  acts  in  the  way  of  plaintiff's  pursuing  his  remedy. 

In  this  case,  there  was  no  legal  obstacle  in  the  way  at  all. 
It  is  true  the  man,  in  a  certain  sense,  disguised  himself  by 
assuming  an  additional  name,  and  moved  into  another  state; 
but  there  is  no  l^al  obstacle  to  instituting  a  suit.     All  com- 
plainant had  to  do  was  to  find  the  defendant.     It  was  well 
aware  of  the  cause  of  action.     It  was  his  own  fault,  or  misfort* 
UDe,  if  it  was  unable  to  find  its  debtor.     If  defendant  had  come 
into  this  state,  and  gone  into  some  of  its  most  secluded  corners, 
without  adding  a  name  to  his  own,  it  is  not  likely  he  would 
have  been  found,  within  the  time  allowed  by  statute.     I  appre- 
hend, that  no  one  in  that  case  would  have  set  up  the  fact,  that 
he  could  not  be  found  till  the  action  was  barred,  as  an  equitable 
ground  for  restraining  him  from  availing  himself  of  the  statute 
of*  limitations.    So,  if  being  bald-headed,  he  should  put  on  a 
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vngf  or  cultivate  his  beard  in  saoh  a  way,  or  wear  false  whiskers, 
or  iu  some  other  waj  disgaise  himself,  in  addition  to  moving  to 
another  state,  ot  while  staying  in  some  secluded  spot  in  the  state, 
where  his  obligation  was  incurred,  that  would  be  no  legal  obstacle 
to  bringing  a  suit  It  would  be  simply  throwing  a  difficulty  in 
the  way  of  finding,  or  recc^izing,  the  man.  So,  taking  on  an 
additional  name  is  only  another  element  of  the  same  kind  of 
disguise.  It  interposed  no  legal  impediment  to  the  pursuing  of 
the  remedy,  provided  he  should  be  found.  It  might  make  it 
more  troublesome  to  find  him.  I  think,  therefore,  it  is  not  a 
case  under  our  statute,  or  upon  equitable  principles  established 
before  the  statutes,  covering  the  points  upon  which  the  party  can 
be  restrained  &om  setting  up  the  statute  of  limitations.  The 
taking  on  of  another  name  is  an  act  of  disguise,  and  of  secretion, 
but  it  interposes  no  legal  impediment.  Then,  again,  the  bill, 
I  think,  does  not  all^e  any  diligence  in  hunting  defendant  up. 
(See  Norris  v.  Haggin,  mpra.)  The  bill  states  that  it  was 
rumored,  or  supposed,  that  defendant  was  killed  in  Nicaragua, 
and  intimates  that,  perhaps,  he  caused  the  rumor  to  be  spread. 
If  complainant  believed  public  rumor,  without  taking  the  trouble 
to  verify  its  truth,  and  failed  to  pursue  its  rights  for  that  reason, 
that  is  its  misfortune,  or  its  fiiult.  The  defendant  has  lived 
openly  and  publicly  in  one  of  the  most  frequented  parts  of  the 
state  for  thirty  years;  It  is  scarcely  possible  that  he  has  not  met 
hundreds  of  people  who  knew  him  under  the  name  of  Kissane 
during  the  last  thirty  years. 

Even  imbecility  of  the  creditor  is  stated  by  Story  not  to  afford 
any  excuse  in  equity  for  not  commencing  a  suit  within  the  time 
prescribed  by  the  statute  of  limitations.  (Story,  Eq.  Jur,  1 521  a ; 
Narris  v.  Hoggin,  12  Sawy.  56,  57;  28  Fed.  Rep.  282.)  Much 
less  should  a  failure  to  hunt  for  a  debtor  by  reason  of  belief  in 
a  public  rumor  that  he  is  dead  excuse  neglect,  and  abrogate  the 
statute. 

Then,  again,  there  is  a  technical  ground  against  maintaining 
this  bill.  There  is  no  allegation  that  complainant  has  com- 
menced a  suit  at  law,  or  that  defendant  has  attempted  to  set  up 
the  statute  of  limitations,  or  that  he  has  even  intended  to  set  it, 
should  a  suit  be  commenced.    Nm  constat  that  he  would  set  it 
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up.  ComplaiDant  cannot  know  that  he  will  do  it,  until  it  com* 
moioes  a  suit  and  ascertains.  There  is  no  allegation  of  a  threat 
to  set  it  up.  The  bill  only  alleges  that  complainant  believes 
the  statute  would  be  set  up.  This  is  insufficient  I  do  not 
think  that  complainant's  belief|  or  {eeas,  without  some  facts 
indicating  the  purpose  of  defendant^  can  constitute  equitable 
grounds  for  relief.  But  there  is  no  equity  in  the  bill,  and  the 
objection  is  radical,  and  cannot  be  obviated  by  amendment. 

The  demurrer  must  be  sustained^  and  the  bill  dismissed;  and 
it  is  so  ordered. 


The  BmmEB  Mobtgage  Trust  Istvebtment  Company  v. 

J.  B.  Chabltok,  Sheriff. 

Cnoorr  Coubt,  Dutbiot  or  Owaoaau 

OOTOBKB  10,  1887. 

1.  OcfowTt  BoAED  ov  EquTALizATioK— Who  MAT  ApPEiJt  BivoBX  It.— Any  perBoa 
who  hftB  property  lifted  on  the  aBMstment  roll  of  »  county  for  tuution  is  *'  inter- 
ested "  in  the  prooeedingi  of  the  county  hoard  of  equalization,  and  may  appear 
before  it  and  have  redress  against  an  unjust  and  unequal  yalnation  of  property 
on  said  roll,  to  fais  ii^nry,  whether  the  same  is  caused  hy  an  oyer-vaination  of 
bis  own  property  or  an  nnder-valuation  of  that  of  others. 

S.  BinT'To  BasTBAiH  tbb  GoUiEOTioN  OF  ▲  Tax.—  A  person  who  is  aggrieved 
by  the  wrongful  action  of  an  assessor  in  the  valuation  of  his  own  or  others' 
imoparty  for  tszalion,  cannot  maintain  a  suit  in  equity  to  enjoin  the  collection 
of  any  portion  of  the  tax  resulting  from  such  action,  unless  he  first  seeks  redress 
ttt  the  hands  of  the  county  hoard  of  equalization,  as  provided  by  statute. 

Before  Deady,  District  Judge. 
Mr.  John  W.  WhaHey,  for  the  plaintiff. 
ifcfr.  W.  i2.  BUyeOfy  for  the  defendants. 

Dkadt,  J.  This  suit  is  brought  to  restrain  the  county  of 
Xdnn  and  the  defendant  Charlton,  its  sheriff,  from  collecting  the 
one  half  of  the  taxes  levied  by  the  county  in  1884  on  the  mort-^ 
gages  owned  by  the  plaintiff  on  real  property  therein,  amount- 
ing to  $1,172.85. 

From  the  bill  it  appears  that  the  plaintiff  is  a  foreign  corpo- 
ration, formed  under  the  laws  of  Great  Britain,  and  is  the  owner 
of  promissory  notes  of  the  nominal  value  of  $160^348.71,  secured 
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bj  mortgages  on  lands  in  Linn  County ;  that  the  same  were 
assessed  by  the  assessor  of  said  county  in  the  year  1884,  for  tax- 
ation^ as  real  property,  under  the  act  of  October  26,  1882,  at 
their  nominal  value,  while  all  real  property  not  under  mortgage 
was  only  assessed  at  from  one  third  to  one  half  its  value;  that 
the  tax  levied  on  said  assessment  of  the  plaintiff's  notes  and 
mortgages  amounts  to  $2,346.90,  one  half  of  which  is  in  excess 
of  the  taxes  levied  on  property  generally  of  the  same  value,  and 
is  therefore  alleged  to  be  illegal. 

It  also  appears  that  the  plaintiff  has  paid  the  one  half  of  said 
taxes,  and  that  the  county  through  its  proper  officers  will»  unless 
restrained  by  the  decree  of  this  court,  proceed  to  make  the  bal- 
ance of  said  tax  by  the  sale  of  said  notes  and  mortgages. 

The  answers  of  the  defendants  admit  the  all^ations  of  the 
bill,  except  as  to  the  valuation  of  the  real  property  not  under 
mortgage,  and  aver  that  the  same  was  valued  for  taxation  at  its 
true  cash  value,  as  required  by  law. 

The  evidence  in  the  case  is  quite  voluminous  and  contra- 
dictory. But  considering  the  relation  of  the  witnesses  to  the 
subject-matter,  and  the  interest  which  most  of  them  have  in  the 
question  involved  in  the  controversy,  their  several  means  of 
knowledge,  the  character  of  their  testimony,  and  the  difference 
in  the  value  of  lands  as  appears  from  the  assessment  roll  and 
that  for  which  they  were  sold  by  the  owners,  as  appears  by  the 
county  record  of  conveyances,  it  is  evident  that  the  average 
valuation  of  lands  in  the  county  not  under  mortgage  did  not 
exceed  sixty  per  centum  of  their  "true  cash  value,'*  and  prob- 
ably not  over  fifty  per  centum  thereof,  such  "value,''  as  defined 
by  statute  (2  Or.  Laws,  1887,  p.  1285),  being  "the  amount  such 
property  would  sell  for  at  a  voluntary  sale,  made  in  the  ordinary 
course  of  business,  and  not  what  it  would  bring  at  public  auction 
or  forced  sale."  And  this  discrimination  appears  to  have  been 
the  result  of  a  deliberate  purpose  on  the  part  of  the  county 
assessor,  and  made  in  accordance  with  the  established  practice 
of  his  office  and  the  prevailing  power  of  public  opinion. 

On  these  facts  the  plaintiff  appears  to  be  entitled  to  an  injunc- 
tion to  restrain  the  collection  of  so  much  of  this  tax  as  results 
from  this  unlawful  discrimination  between  its  mortgages  and 
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Other  real  property  in  the  valuatiou  of  the  same  for  taxation. 
{Dundee  M.  T,  L  Co,  v.  Parrish,  11  Sawy.  92;  Cummins  v. 
Nat.  Banky  101  U.  8.  163.) 

Nor  is  it  material  that,  at  the  filing  of  the  bill,  the  plaintiff 
had  only  paid  fifty  per  centam  of  this  tax,  instead  of  sixty. 
All  T¥as  paid  that  was  then  conceded  or  appeared  to  be  due. 
That  was  sufficient  to  give  the  company  a  standing  in  court  to 
litigate  the  question ;  and  the  fiict  that  the  court  has  at  the  end 
of  such  litigation  found  there  was  sixty  per  centum  due  does 
not  affect  such  standing,  or  the  plaintiff's  right  to  relief  against 
the  payment  of  the  remaining  forty  per  centum.  {State  Bailn 
tcay  Oases,  92  U.  S.  617 ;  Nat.  Bank  v.  Kemball,  103  U.  8. 733.) 

But  on  the  hearing  the  defendant  made  the  objection  that, 
conceding  the  error  and  injustice  of  the  assessor,  the  remedy  of 
the  plaintiff  in  the  first  instance  was  an  appeal  to  the  county 
board  of  equalization  to  correct  the  same;  and  that  unless 
it  appears  that  it, has  resorted  to  this  means  of  redress  without 
avail,  it  cannot  have  relief  in  a  court  of  equity. 

By  the  statute  of  the  state  on  the  subject  of  assessing  property 
for  taxation  it  is  made  the  duty  of  the  assessor  to  list  all  lands 
in  the  county  subject  to  taxation^  and  assess  them  at  their  ''true 
cash  value/'  or  what  they  would  bring  at  a  voluntary  sale  under 
ordinary  circumstances,  and  a  mortgage  on  a  land  which  is  a 
security  for  a  debt  is  required  to  be  assessed  as  real  property  in 
the  county  in  which  the  land  lies  for  the  nominal  value  of  the 
debt,  unless  the  land  is  not  worth  so  much. 
. '  When  the  assessment  is  completed,  the  roll  is  returned  to  the 
county  derk,  and  public  notice  is  given  by  the  assessor  that  on 
a  day  named  the  board  of  equalization,  consisting  of  himself^ 
county  judge,  and  clerk,  will  attend  at  the  office  of  the  latter  and 
publicly  examine  the  assessment  roll,  and  among  the  other  things 
correct  all  errors  of  valuation  therein.  If  property  has  been 
valued  by  the  assessor  ''under  or  beyond  its  actual  value''  this 
board  is  authorized  to  make  the  proper  correction ;  but  it  can- 
not increase  the  valuation  of  any  person's  property  without  first 
giving  him  notice  to  show  cause.  It  is  also  declared  to  be  "  the 
duty  of  any  person  interested  to  appear"  before  said  board  at 
said  time  and  place.    (2  Or.  Laws^  1887^  ck,  17.) 
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bj  mortgages  on  lands  in  Linn  County ;  that  the  same  were 
assessed  by  the  assessor  of  said  county  in  the  year  1884,  for  tax- 
ation, as  real  property,  under  the  act  of  October  26,  1882,  at 
tlieir  nominal  value,  while  all  real  property  not  under  mortgage 
was  only  assessed  at  from  one  third  to  one  half  its  value;  that 
the  tax  levied  on  said  assessment  of  the  plaintiff's  notes  and 
mortgages  amounts  to  $2,345.90,  one  half  of  which  is  in  excess 
of  the  taxes  levied  on  property  generally  of  the  same  value,  and 
is  therefore  allied  to  be  ill^al. 

It  also  appears  that  the  plaintiff  has  paid  the  one  half  of  said 
taxes,  and  that  the  county  through  its  proper  officers  will,  unless 
restrained  by  the  decree  of  this  court,  proceed  to  make  the  bal- 
ance of  said  tax  by  the  sale  of  said  notes  and  mortgages. 

The  answers  of  the  defendants  admit  the  all^ations  of  the 
bill,  except  as  to  the  valuation  of  the  real  property  not  under 
mortgage,  and  aver  that  the  same  was  valued  for  taxation  at  its 
true  cash  value,  as  required  by  law. 

The  evidence  in  the  case  is  quite  voluminous  and  contra- 
dictory. But  considering  the  relation  of  the  witnesses  to  the 
subject-matter,  and  the  interest  which  most  of  them  have  in  the 
question  involved  in  the  controversy,  their  several  means  of 
knowledge,  the  character  of  their  testimony,  and  the  difference 
in  the  value  of  lands  as  appears  fix>m  the  assessment  roll  and 
that  for  which  they  were  sold  by  the  owners,  as  appears  by  the 
county  record  of  conveyances,  it  is  evident  that  the  average 
valuation  of  lands  in  the  county  not  under  mortgage  did  not 
exceed  sixty  per  centum  of  their  "true  cash  value,'*  and  prob- 
ably not  over  fifky  per  centum  thereof,  such  "value,"  as  defined 
by  statute  (2  Or.  Laws,  1887,  p.  1285),  being  "the  amount  such 
property  would  sell  for  at  a  voluntary  sale,  made  in  the  ordinary 
course  of  business,  and  not  what  it  would  bring  at  public  auction 
or  forced  sale.''  And  this  discrimination  appears  to  have  been 
the  result  of  a  deliberate  purpose  on  the  part  of  the  county 
assessor,  and  made  in  accordance  with  the  established  practice 
of  his  office  and  the  prevailing  power  of  public  opinion. 

On  these  facts  the  plaintiff  appears  to  be  entitled  to  an  injuno- 
tion  to  restrain  the  collection  of  so  much  of  this  tax  as  results 
from  this  unlawful  discrimination  between  its  mortgages  and 
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other  real  property  in  the  valuation  of  the  same  for  taxation. 
{Dundee  M.  T.  L  Co.  v.  Parriak,  11  Sawj.  92;  Cummins  v. 
Nat.  Bank,  101  U.  8.  163.) 

Nor  is  it  material  that^  at  the  filing  of  the  bill^  the  plaintiff 

had  only  paid  fifty  per  oentam  of  this  tax,  instead  of  sixty. 

All  was  paid  that  was  then  conceded  or  appeared  to  be  dne. 

That  was  sufficient  to  give  the  company  a  standing  in  court  to 

litigate  the  question ;  and  the  fact  that  the  ccmrt  has  at  the  end 

of  such  litigation  found  there  was  sixty  per  centum  due  does 

not  afiect  such  standing,  or  the  plaintiff's  right  to  relief  against 

the  payment  of  the  remaining  forty  per  centum.    (I^aie  Bailr^ 

vxiy  Cases,  92  U.  8.  617 ;  NaL  Bank  v.  KembaU,  103  U.  8. 733.) 

But  on  the  hearing  the  defendant  made  the  objection  that^ 

conceding  the  error  and  injustice  of  the  assessor^  the  remedy  of 

the  plaintiff  in  the  first  instance  was  an  appeal  to  the  county 

board  of  equalization  to  correct  the  same;  and  that  unless 

it  appears  that  it, has  resorted  to  this  means  of  redress  without 

avail,  it  cannot  have  relief  in  a  court  of  equity. 

By  the  statute  of  the  state  on  the  subject  of  assessing  property 

for  taxation  it  is  made  the  duty  of  the  assessor  to  list  all  lands 

in  the  county  subject  to  taxation^  and  assess  them  at  their  ''true 

cash  value/'  or  what  they  would  bring  at  a  voluntary  sale  under 

ordinary  circumstances,  and  a  mortgage  on  a  land  which  is  a 

security  for  a  debt  is  required  to  be  assessed  as  real  property  in 

the  county  in  which  the  land  lies  for  the  nominal  value  of  the 

debt,  unless  the  land  is  not  worth  so  much. 

When  the  assessment  is  completed,  the  roll  is  returned  to  the 
county  clerk,  and  public  notice  is  given  by  the  assessor  that  on 
a  day  named  the  board  of  equalization,  consisting  of  himself, 
:x>unty  judge,  and  clerk,  will  attend  at  the  office  of  the  latter  and 
publicly  examine  the  assessment  roll,  and  among  the  other  things 
x>rrect  all  errors  of  valuation  therein.  If  property  has  been 
ralued  by  the  assessor  "under  or  beyond  its  actual  value ^^  this 
>oard  is  authorized  to  make  the  proper  correction ;  but  it  can- 
lOt  increase  the  valuation  of  any  person^s  property  without  first 
i  viiig  him  notice  to  show  cause.  It  Is  also  declared  to  be  "  the 
uty  of  any  person  interested  to  appear"  before  said  board  at 
lid  time  and  place.    (2  Or.  Laws,  1887,  cl^  17.) 
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Counsel  for  the  plaintiff  insist  that  it  was  not  bound  to  appear 
before  the  board  of  equalization,  and  seek  a  revision  and  cor- 
rection of  the  assessment  in  this  particular,  for  the  reason,  if 
none  other,  that  it  could  not  be  heard  and  had  no  standing  there 
to  complain  of  the  under-valuation  of  other  people's  property. 
Neither  could  it  complain  of  the  over-valuation  of  its  own  con- 
sidered by  itself.  The  injustice  done  by  the  assessor  was  caused 
by  the  fact,  not  that  the  plaintiff's  property  was  assessed  too 
high,  but  that  of  others  was  systematically  assessed  too  low. 

The  constitution  of  the  state  (Art.  9,  sec  1)  requires  that  ^'the 
legislative  assembly  shall  provide  by  law  for  an  uniform  equal 
rate  of  assessment  and  taxation ;  and  shall  prescribe  such  regu- 
lations as  shall  secure  a  just  valuation  for  taxation  of  all 
property." 

Now  this  board  of  equalization  is  the  only  provision  that  the 
legislature  has  made  for  the  correction  of  errom  or  the  equaliza- 
tion of  values  in  the  work  of  the  assessor.  The  presumption  is 
that  the  l^islature  has  thereby  undertaken  to  comply  with  the 
injunction  of  the  constitution,  to  secure  uniform  and  equal 
assessment  and  valuation  of  property  for  taxation.  And  the 
statute  should  be  so  construed,  if  it  reasonably  can. 

But  if  the  assessor  can  assess  one  class  of  property  at  its  cash 
value  and  another  at  anything  less,  and  the  owners  of  the  first 
class  cannot  be  heard  to  complain  of  the  result  because  their 
property,  abstractly  speaking,  is  correctly  valued,  and  the  owners 
of  the  second  will  not  complain  because  they  are  not  injured, 
but  the  contrary,  then  the  l^islature  has  made  no  sufficient 
provision  on  the  subject. 

The  statute*  gives  any  person  "interested''  a  right  "to 
appear"  before  the  board  of  equalization.  The  right  "to 
appear  "  before  a  tribunal  engaged  in  the  transaction  of  particu- 
lar business  implies  the  right  to  be  heard  thereabout,  so  far  at 
least  as  the  party  is  "interested."  Now  every  one  who  has 
property  on  the  assessment  roll  is  so  far  "interested"  in  seeing 
that  all  other  property  subject  to  taxation  in  the  county  is  put 
on  such  roll,  and  is  valued  thereon  relatively,  as  high  as  his 
own,  or  that  his  own  is  valued  no  higher  than  others.  In  the 
assessment  of  property,  for  general  taxation,  a  "just"  or  equal 
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valaation  thereof  is  of  more  importance  than  an  absolutely 
'^true''  one.  Therefore,  it  is  no  ansii^er  to  the  complaint  of  a 
property  holder  of  an  nneqnal  assessment  or  valuation  that  his 
property  is  assessed  at  its  '^true  cash  value.''  For  although 
that  may  be  true  in  the  abstract,  he  is  entitled  to  have  it  valued 
*  at  its  true  cash  value  relatively,  or  according  to  the  standard  of 
isash  value  adc^ted  in  the  valuation  of  other  property,  either  by 
lowering  the  valuation  of  the  one  or  raising  that  of  the  other. 
The  owner  of  a  mortgage  <m  real  property  given  to  secure  the 
payment  of  a  debt,  which  is  valued  by  the  assessor  at  the  face 
of  the  latter,  has  cause  to  complain  of  an  unjust  valuation,  con- 
trary to  the  constitution,  when  an  adjoining  tract  of  land,  not 
tinder  mortgage,  is  valued  for  taxation  at  less  than  the  owner 
*would  dispose  of  it  at  a  voluntary  sale  under  ordinary  droum- 
etances,  and  he  is  **  interested ''  in  having  the  error  corrected ; 
and  in  my  judgment  he  has  a  right  to  appear  before  and  be 
Leard  by  the  board  of  equalisation  for  that  purpose. 

But  the  plaintiff  having  neglected  to  avail  itself  of  this 
means  of  redress  cannot  maintain  a  suit  for  relief  in  this- court. 
It  is  no  excuse  for  this  n^lect,  that  the  board  of  equalization 
as  well  as  the  assessor  were  committed  to  the  rule  of  taxing 
mortgages,  which  were  generally  owned  by  non-residents,  at  their 
face  or  cash  value,  and  the  property  in  lands,  which  generally 
belonged  to  residents  of  the  county,  at  much  less  than  such 
value.  Notwithstanding  this,  it  was  the  duty  of  the  plaintiff, 
if  dissatisfied  with  the  assessment,  to  pursue  the  mode  prescribed 
by  the  statute,  relating  to  assessments,  for  its  correction,  when 
if  it  failed,  it  might  have  taken  the  matter  before  the  circuit  court 
of  the  state  on  a  writ  of  review  {Rhea  v.  UmMUa  Co.  2  Or. 
298),  or  brought  this  suit  to  restrain  the  county  from  collecting 
the  illegal  portion  of  the  tax. 

There  must  be  a  decree  disnuesmg  the  bill  and  for  the  defend- 
ants for  costs. 
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1.  LnfTTATions  or  Aonoira— San  Fbamoiboo  Land  TiTiJS.^Thd  tid  of  Congress  of 
July  1, 1864  (18  Stats.  838,  sec.  5) ,  granting  lands  within  the  charter  limits  of  1851 
to  San  Franoiflco,  for  certain  purposes,  Tested  a  perfect  title  without  a  patent, 
and,  as  to  titles  derived  onder  the  act,  the  statate  of  limitations  began  to  ran 
from  the  time  of  its  passage. 

Before  Sawteb,  Circuit  Jadge. 

•    Action  to  recover  lands. 

.  The  lands  are  situated  within  the  limits  of  the  pueblo  of  San 
Francisco^  and  within  the  corporate  limits  of  the  city  under  the 
-charter  of  April  15, 1851.  In  August,  1853,  E.  C.  Marshall 
filed  what  is  called  a  pre-emption  claim,  embracing  the  lands, 
took  possession  and  fenced  it.  He  afterwards  conveyed  undi- 
vided  portions  to  various  parties.  The  numerous  defendants 
and  their  grantors  claiming  under  Marshall  took  possession  at 
an  early  date,  and  maintained  it,  claiming  title,  adversely  to 
plaintiff,  up  to  the  time  of  the  commencement  of  the  suit.  There 
were  numerous  conveyances,  and  several  partitions  made  between 
the  defendants.  The  plaintiff  also  claims  an  undivided  interest, 
by  conveyances  made  under  Marshall,  but  neither  the  plaintiff, 
nor  any  of  his  grantees,  appear  to  have  been  in  actual  possession 
since  the  conveyances  from  Marshall  in  1854.  On  June  20, 
1855,  the  common  council  of  the  city  of  San  Francisco  passed 
an  ordinance,  since  known  as  the  "Van  Ness  Ordinance," 
whereby  the  city  relinquished  and  granted  all  its  right  and  title 
to  lands  within  its  corporate  limits,  "  to  the  parties  in  actual  pos- 
session thereof,  by  themselves  or  tenants,  on  or  before  the  first 
day  of  January,  1855,"  with  certain  specified  exceptions,  not 
•including  the  lands  in  question;  "provided  such  possession  has 
been  continued  up  to  the  time  of  the  introduction  of  this  ordi- 
nance  in  the  common  council ;  or  if  interrupted  by  an  intruder 
or  trespasser,  has  been,  or  may  be,  recovered  by  legal  process." 
Section  3  provided  that  the  patent  issued,  or  any  grant  made,  by 
the  United  States  to  the  city,  "  shall  inure  to  the  several  use 
benefit,  and  behoof  of  the  said  possessors,  their  heirs  and  assigns, 
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mentioned  in  the  preceding  section,  as  folly  and  effectaally,  to 
all  intents  and  parposes,  as  if  it  were  issued,  or  made  cKrectlj 
to  them,  indi vidoallj,  and  by  name."  (Stats.  1 858,  p.  53.)  This 
ordinance  was  ratified  and  confirmed  bj  an  act  of  the  legislature 
of  the  state  of  California,  approved  March  11,  1858.  (Stats. 
1858,  p.  52.)  On  Julj  1, 1864,  Congress  passed  an  act,  section 
6  of  which  provides  as  follows,  to  wit : — 

"  That  all  the  right  and  title  of  the  United  States  to  lands 
within  the  corporate  limits  of  the  city  of  San  Francisco,  as  de- 
fined in  the  act  incorporating  said  city,  passed  by  the  legislature 
of  the  state  of  California,  on  the  fifteenth  day  of  April,  1851, 
are  hereby  relinquished  and  granted  to  the  said  city  and  its  sue-* 
cessors,  for  the  uses  and  purposes  specified  in  the  ordinances  of 
said  city,  ratified  by  an  act  of  the  l^islature  of  the  said  state, 
approved  on  the  eleventh  of  March,  1858,  entitled  'An  act  con- 
cerning the  city  of  San  Francisco,  and  to  ratify  and  confirm  cer- 
tain ordinances  of  the  common  council  of  said  city,'  etc.''  (13 
Stats.  333,  sec.  5.) 

The  title  of  the  city  of  San  Francisco  was  confirmed  to  the 
pueblo  lands,  including  the  lands  in  controversy,  by  a  decree  of 
the  United  States  circuit  court,  on  May  18,  1865;  and  by  an 
act  of  Congress  approved  March  8,  1866,  pending  an  appeal 
from  the  decree  of  the  circuit  court  (14  Stats.  4),  the  title  of  the 
city  was  finally  granted  and  confirmed  to  tJie  city,  in  trust  for 
those  in  actual  possession,  at  the  time  specified,  to  all  the  lands 
embraced  in  said  decree  of  the  circuit  court  of  May  18,  1865; 
but  no  patent  was  issued  to  the  city  till  afler  the  commencement 
of  this  suit,  which  was  on  January  28,  1876.  The  question 
arising  under  the  statute  of  limitations  was  as  to  when  the  stat- 
ute of  limitations  began  to  run,  as  against  the  parties  out  of 
possession,  claiming  title  under  the  city,  through  the  various 
proceedings  herein  stated.  The  plaintiff  insisted  that  the  title 
from  the  United  States  did  not  become  final  and  perfect  until 
the  issue  of  the  patent  to  the  city  under  the  decree  of  confirma- 
tion, and  said  confirmatory  act  of  1866;  while  the  defendants 
maintained  that  the  title  became  perfect  to  the  lands  covered  by 
the  act  without  a  patent  by  the  l^slative  grant  in  the  said  act 
of  1864,  and  that  the  statute  b^an  to  run  as  to  the  title  derived 
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from  the  United  States  under  said  act,  tbroogh  the  city  of  Saa 
Francisco^  from  the  date  of  that  act, 

Mr.  Wm.  Levidon^  for  plaintiff. 
Messrs.  Wilson  &  WUson,  for  defendants. 

Sawteb,  Circait  Judge.  I  have  gone  over  this  case  very 
carefully.  As  to  all  that  part  of  the  land  described  in  the  com- 
plaint lying  outside  of  the  line  of  the  Marshall  claim,  the  plaint- 
iff failed  to  show  any  title,  and  that  point  I  decided  against  him 
at  the  trial.  As  to  the  other  parts,  those  detached  portions  lying 
within  the  line  of  the  Marshall  daim,  I  am  satisfied  that  the 
statute  of  limitations  bq^  to  run  from  the  date  of  the  act  of 
Congress  of  July  1,  1864,  granting  the  lands  to  the  city  of  San 
Francisco  for  the  purposes  stated.  (13  Stats.  333,  sec.  5.)  That 
was  a  positive  statutory  grant  It  passed  the  title  as  perfectly 
as  a  patent  would.  A  patent  adds  nothing  to  the  title.  It  only 
affords  a  convenient  muniment  of  title.  I  have  ruled  before, 
and  so  has  Justice  Field,  that  the  statute  of  limitations  b^ins 
to  run  as  to  the  lands  embraced  in  this  act  from  the  date  of  its 
passage.  I  am  satisfied  that  there  was  an  adverse  possession, 
from  the  date  of  the  act,  such  as  would  set  the  statute  running 
even  against  the  party  who  claims  to  be  a  tenant  in  common. 
The  other  parties  did  not  recognise  plaintiff  as  a  tenant  in  com- 
mon. Their  claim  was  so  notorious  and  mani&st  against  all  the 
world  that  Leroy  must  have  known  it.  They  paid  the  taxes 
and  had  various  dealings  with  each  other  in  regard  to  the  lands, 
recognizing  each  other's  interests,  but  not  the  claim  of  Leroy. 
They  fenced  it  up,  and  rented  it  in  parts  to  tenants,  and  con- 
stantly exercised  dominion  over  it  There  were  several  parti- 
tions and  deeds  of  partition.  Their  numerous  acts  were  open 
and  notorious,  and  wholly  in  disregard  of  any  daim  of  Leroy, 
if  he  made  any  pretensions  to  title.  Their  acts  were  of  such  a 
character  that  he  could  not  fail  to  have  been  put  on  notice.  I 
am  satisfied  that  under  the  later  decisions,  even  against  a  tenant 
in  common,  an  adverse  possession  is  shown.  There  can  be  no 
possible  question  as  to  all  other  claimants.  The  action  is  barred 
by  the  statute  of  limitations,  and  there  must  be  a  judgment  said 
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fioding  for  the  defendants  on  that  groand.  I  put  the  decision 
on  the  ground  that  the  plaintiff  is  barred  by  the  statute  of  lim- 
itations^ without  considering  the  other  points  as  to  title.  The 
statute  began  to  run  in  1864 ;  the  suit  was  commenced  in  187.6* 
They  wei'e  ten  years  in  such  adverse  possession.  The  action 
was  barred  even  under  the  further  act  of  Congress  of  March.  8j 
1866.  (14  Stats.  4.) 
Let  there  be  findings  and  judgment  for  defendants. 


Metebs  el  al.  v.  Busbt. 

CxBODiT  OouBT,  NoBiHSBzr  BisTBior  OT  Oalhuoiu;. 

•  OciOBKB  17, 1887. 

1.  Patestb  fob  Is VBHTiaBB— lyTBDrQEMKHT — Defewmb.  —The  foarth  and  fiflh 
defenses  to  enite  for  infriogements  of  pAtento,  authoruBA.tO'beinade-by'Beetion 
4920,  BoTited  Statatea,  are  separate  and  independent  defenaaa ;  and  each  requires 
its  appropriate  notice  or  answer  in  order  to  let  in  testimony  to  establish  the 
defense. 

Before  Sawyeb,  Circuit  Jndge, 

Action  in  equity  to  enjoin  the  infringement  of  letters  patent 
No.  141,580,  to  the  complainant  Louis  Meyers,  issued  on  the 
fifth  day  of  August,  A.  D.  1873,  for  "a  glove  fastener."  The 
claim  is  as  follows: — 

"  I  claim  as  my  invention,  and  desire  to  secure  by  letters  pat- 
ent, the  glove  fastener,  consisting  of  a  cord,  B,  which  is  fastened 
with  both  ends  to  one  flap  of  the  glove,  and  drawn  through  holes 
in  the  other  flap,  to  operate  in  combination  with  the  button  or 
holder,  E,  as  set  forth." 

The  respondent  is  a  glove  manufacturer  at  San  Francisco, 
and  practiced  the  invention  under  a  lioense  from  complainant, 
and  paid  the  royalties  therein  provided ;  but  at  its  termination 
he  declined  to  renew  it  He  continued,  however,  to  practice  the 
invention  against  the  will  of  complainants^  and  thereupon  this 
salt  was  commenced  to  enjoin  him.  A  preliminary  injunction 
was  granted  at  the  commencement  of  the  suit. 

The  answer  of  defendant  presents  three  matters  of  defense. 
It  alleges: — 

XIILSawt.— 8. 
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*^  First  J  that  the  complainant  Louis  Meyers  was  not  the  first 
inventor  or  discoverer  of  any  material  or  substantial  part  of  the 
device  for  fastening  gloves,  covered  by  the  letters  patent  men- 
tioned in  complainants^  bill  of  complainant;  seo&nd^  that  the 
said  device  for  &8tening  gloves  so  covered  by  said  letters  patent 
had  been  in  public  use  or  on  sale  in  this  country  for  more  than 
two  years  before  the  application  of  said  Louis  Meyers  for  a  patent 
therefor;  Airdy  that  the  defendant  has  not  infringed  the  patent 
of  the  complainants/' 

The  provisions  of  section  4920  of  the  Revised  Statutes,  under 
which  the  first  and  second  of  the  defenses  are  pleaded,  are  as 
follows: — 

''  (4)  That  he  was  not  the  original  and  first  inventor  or  dis- 
coverer of  any  material  and  substantial  part  of  the  thing  patented. 
(5)  That  it  had  been  in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  before  his  application  for  a  patent,  or  had 
been  abandoned  to  the  public.  If  any  one  or  more  of  the  special 
matters  allied  shall  be  found  for  the  defendant,  judgment  shall 
be  rendered  for  him,  with  costs." 

Mr.  J.  £1  WUer,  for  complainant. 

Messrs.  Oray  &  Havens^  for  defendants. 

Sawyer,  Circuit  Judge.  In  this  case  there  is  really  only 
one  defense  that  is  available,  and  on  which  any  testimony  was 
taken,  or  could  be  taken  under  the  answer,  and  that  is,  as  to  the 
prior  public  use  for  two  years  before  the  application  for  the 
patent.  The  fourth  defense  under  the  statute,  that  it  is  not  new, 
and  the  invention  has  been  made  before,  is  a  distinct  defense 
from  the  fifth,  and  the  defendants  have  given  no  sufficient  notice 
of  any  testimony — and  no  testimony  other  than  that  applicable 
to  the  defense  of  two  years'  prior  use,  on  the  question  of  prior 
invention;  no  notice  of  place  of  residence,  or  name  of  any  party 
who  invented  it  before,  or  knew  of  it  before  it  was  invented  by 
the  patentee  in  this  case.  As  to  the  other  defense,  no  two  years' 
public  prior  use  has  been  shown,  unless  it  be  in  the  state  of  New 
York.  I  do  not  think  the  defendants  have  made  out  the  defense, 
that  it  was  in  use  in  New  York  state  two  years,  or  at  any  time 
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before  the  application  for  a  patent.    It  is  tme,  that  one  man  at 
one  shop,  another  one  at  another,  testified  that  they  had  seen  it; 
that  the  patented  article,  a  similar  glove,  had  been  made  and 
sold  at  the  nuumfaetory  where  they  worked  in  1869,  or  about 
that  time,  bat  they  are  contradicted  by  other  witnesses,  by  one 
of  the  owners  himself,  of  one  shop,  who  said  he  carried  it  on, 
aod  was  perfectly  cognizant  of  what  was  done  there,  during  the 
time  referred  to,  and  also  by  his  glove-cutter.    They  both  tes- 
tified, positively,  that  the  invention  was  not  made  in  that  shop, 
or  sold  or  used  by  them.    They  knew  the  facts,  and  were  the 
very  persons  pointed  out   by  the  witness  who  testified  for 
defendant  in  the  case,  that  he  had  conversed  with  upon  the  sub- 
ject, and  in  conjunction  with  them  investigated  the  mode  of 
making.     The  witness  is  thoroughly  contradicted.     It  seems  to 
be  one  of  those  cases  where  somebody,  years  afterwards,  in 
looking  back  to  find  an  anticipation,  imagines  that  he  remem- 
bers some  such  case.     I  do  not  think  the  two  years'  prior  use,  or 
any  prior  use  at  all,  is  satisfactorily  shown.     On  the  contrary, 
I  think  it  is  clearly  contradicted.     It  is  not  merely  the  negative 
testimony  of  some  one  who  had  never  seen  the  thing.     It  is  the 
positive  evidence  of  parties,  one  the  owner  and  the  other  the 
cutter,  who  must  have  seen  the  invention,  had  it  been  manufact- 
ured by  them  in  their  shop,  and  there  sold.     The  same  is  true 
in  the  other  case  in  New  York.     The  testimony  of  defendant's 
witness  is  contradicted  by  several  witnesses  who  could  not  be 
mistaken.    In  both  cases  at  Chicago  of  parties,  one  of  whom  said 
he  brought  a  pair  of  similar  gloves  from  Norway,  and  wore  them 
in  Chicago  in  1872,  and  another  who  also  brought  a  pair  to  this 
country  in  1874,  the  evidence  is  not  satisfactory.    If  either  is 
correct,  the  case  was  not  in  time,  as  the  application  for  the  patent 
was  made  July  16,  1873.     I  very  much  doubt  the  reliability  of 
the  testimony.    There  was  but  a  single  pair  brought  some  fifteen 
years  ago  from  Norway.     It  is  scarcely  probable  that  a  pair  of 
gloves  would  be  kept  or  remembered  so  long,  there  being  noth- 
ing in  particular  to  attract  attention  to  the  matter.     It  would 
be  a  very  unsafe  incident  upon  which  to  overthrow  a  patent,  at 
this  late  date,  on  the  ground  relied  upon.    At  all  events,  it  was 
not  two  years,  or  one  year  before  the  making  of  the  application 
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for  a  patent  in  this  case,  which  was  made  on  the  16th  of  June, 
1873,  One  of  these  pairs  of  gloves  was  brought  to  this  country 
in  1874  or  1876,  long  after  the  application,  and  the  other  was 
allied  to  have  been  brought  in  1872,  within  the  period  of  two 
years,  even  if  the  testimony  be  true;  but  I  greatly  doubt  if  that 
glove  was  brought  from  Norway  in  1872. 

There  must  be  a  decree  for  the  complainant,  and  a  reference 
to  the  master  to  ascertain  the  net  profits  and  the  damages^  and 
it  is  so  ordered. 


The   United   States   v.   R.  J.   Eabbison. 

DiBZBIOT  OOUBT,  DiBIBIOT  OF  OAXtirOBllU. 

OoioBXB  21, 1887. 

OvaroK  Dums— Ihpiotmpit  tob  Faiab  Sweabuki — Ezistzkcb  of  other  Bxlui 
OF  liASasa, — The  bici  that  at  the  time  a  person  entered  merchandise  at  the 
onatom-honBe  there  were  in  existeooe,  to  his  knowledge,  sereral  copies  of  the 
bills  of  lading  and  inyoioes  presented  by  him,  does  not  make  his  sworn  state- 
ment, as  required  by  the  Bevised  Statutes,  United  States,  section  2841,  that  he 
does  not  know  of,  or  belieye  in  the  eiistenoe  of  any  invoices  or  bills  of  lading 
other  than  those  produced  by  him,  a  false  oath,  as  tiie  other  invoices  or  bills  of 
lading  intended  by  the  statute  are  bills  of  lading  or  invoices  different  from 
those  presented,  and  not  merely  the  copies  thereof  which  by  commercial  usage 
or  statute  are  required  to  be  procured. 

Chai^  to  the  jory  by  Hoffman,  Judge. 

Gentlemen  of  the  juiy :  This  defendant  is  indicted  for  false 
swearing.  The  facts  of  the  case  are  not  disputed.  It  is  ad- 
mitted that  he  took,  when  entering  certain  merchandise  at  the 
custom-house,  the  owner's  oath,  in  the  form  prescribed  by  law. 
This  form  requires  him  to  swear  that:  "I  do  not  know  or 
believe  in  the  existence  of  any  invoice  or  bill  of  lading  other 
than  those  now  produced  by  me,  and  that  they  are  in  the  state 
in  which  I  actually  received  them.''    (Rev.  Stats,  sec.  2841.) 

When  he  took  the  oath  there  were  in  existence  two  other 
copies  or  counterparts  of  this  bill  of  lading  presented  by  him, 
the  master  of  this  vessel  having,  according  to  immemorial  cus- 
tom, affirmed  to  three  bills  of  lading,  ''all  of  this  tenor  and 
date,  one  of  which  being  accomplished  the  rest  to  stand  void." 
^his  fact  appeared  on  the  face  of  the  bill  of  lading  presented. 
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With  respect  to  the  invoice,  the  law  required  it  to  be  made  in 
qaadraplicate,  each  copy  to  be  certified  by  the  United  States 
ooDsnl  at  the  port  of  shipment.  Two  of  these  copies  are  to  be 
ibniished  to  the  party  producing  the  invoice — one  is  to  be 
retained  by  the  consul,  and  the  other  is  to  be  by  him  trans- 
mitted to  the  surveyor  or  collector  at  the  port  of  delivery. 

The  only  question  in  this  case  is,  did  the  fact  that  these  copies 
or  counterparts  of  the  documents  presented  by  the  defendant 
were  in  existence  (a  fact,  of  course,  well  known  to  him  and  the 
dq)Qty  collector,  who  administered  the  oath),  make  his  sworn 
statement  that  he  did  not  know  or  believe  in  the  existence  of 
any  invoice  or  bill  of  lading  ^' other''  than  those  produced  by 
him  a  false  oath.  It  is  plain  to  me  that  it  did  not.  If  it  did, 
no  entry  of  imported  merchandise  can  be  made  at  the  custom- 
house by  either  owner  or  consignee  without  false  swearing.  For 
bills  of  lading,  like  bills  of  exchange,  are  always  signed  in  sev- 
eral parts.  And  the  law  requires  that  invoices  shall  be  certified 
by  the  consul  in  quadruplicate. 

It  is  evident  that  the  other  invoices  or  bills  of  lading,  of  the 
existence  of  which  the  party  making  the  entry  is  obliged  to 
swear  be  has  no  knowledge  or  belief,  are  bills  of  lading  or 
invoices  different  from  those  presented  by  them,  and  not  merely 
copies  or  counterparts  of  those  instruments  which  by  universal 
commercial  usage  or  by  express  statute  are  required  to  be 
procured. 

By  contemplation  of  law  all  the  bills  of  lading  or  invoices 
constitute  but  one  instrument  in  several  parts,  just  as  a  lease  by 
indenture  wherein  the  lessor  and  lessee  each  retains  a  counter- 
part is  but  one  deed. 

It  is  absurd  to  suppose  that  Congress,  when  prescribing  the 
form  of  oath  to  be  taken  by  owners  or  consignees  of  imported 
merchandise,  intended  to  make  entrv  of  the  goods  impossible, 
without  false  swearing. 

I  direct  you  to  render  a  verdict  of  not  guilty. 
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James   H.    Fisk   v.  Daniel  V.  B.  Henarib,  Eleanob 

Martin,  et  ajl. 

ClBCUlT  COUST,  DifflBIOT  OF  QBBOOir. 

OcTOBES  26,  1887. 

1.  Tbuth  of  Affxdatit  of  Pbejudicb  OS  LooAL  iNFLtTXzrax. — The  provision 
in  section  2  of  the  aot  of  1887  (24  Btats.  553),  authorising  the  oonrt  to  examine 
into  the  truth  of  an  affidarit  for  removal  of  a  case  from  a  state  eotirt,  on  account 
of  prejudice  or  local  influence,  applies  only  to  cases  xemovecl  before  the  passage 
of  said  act  on  the  application  of  the  plaintiff;  and  otherwise  than  this,  such  affi- 
davit being  not  a  matter  of  Jurisdiction,  but  only  a  condition  imposed  on  the 
party  seeking  the  removal,  it  cannot  be  questioned  or  contradicted;  nor  is  U 
necessary  that  the  affiant  should  state  the  grounds  of  his  belief. 

S.  Who  Ektctlsd  to  Bemoyb  on  Acodunt  of  Pbejxtdice  xtndzb  thx  Act  or 
1887. -^  Subsection  8  of  section  6S9  of  the  Revised  Statutes,  ss  amended  by  secy 
tion  2  of  the  act  of  1887,  gives  the  right  to  remove  a  suit  *'in  which  there  is  a 
controversy  between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citi* 
aen  of  another  state,"  to  **  any  "defendant,  being  such  citizen  of  another  state, 
on  account  of  prejudice  or  local  influence,  without  refeienoe  to  the  citizenship 
of  other  persons  who  may  be  parties  thereto. 

8.  Judicial  Poweb  of  the  Untted  States ->-CoirrB6vsBSUE8  Bbtween  Citizenb 
OF  DiFFEBEMT  STATES.— The  judicisl  power  of  the  United  States  extends  to 
"controversies"  between  citizens  of  different  states,  which  include  a  "case"  in 
which  such  controversy  exists  without  reference  to  the  citizenship  of  the  other 
parties  therein,  and  Congress  may  confer  jurisdiction  of  such  controTerBy, 
including  the  case  in  which  it  is  involved,  on  the  circuit  courts,  by  removal  or 
otherwise. 

i.  TiMB  OF  Application  fob  Removal.— An  application  for  the  removal  of  a  case 
Arom  a  state  court,  if  made  while  the  case  is  pending  for  trial,  is  made  "before 
the  trial  thereof,"  within  the  intent  of  the  removal  acte,  although  there  may 
have  been  any  number  of  mistrials,  or  trials  in  which  the  verdict  was  set  aside 
or  the  Jury  disagreed. 

Before  Deady,  District  Judge. 

Mr,  Creorge  H,  WilUamay  for  the  plaintiff. 

Mr.  James  K.  Kelly  and  Mr.  John  if.  Oearin^  for  the  de- 
fendants. 

Deady,  J.  This  action  was  removed  to  this  court  f5rom  the 
state  circuit  court  for  the  county  of  Multnomah,  on  the  petition 
of  the  defendauts,  Daniel  V.  B.  Henarie  and  Eleanor  Martin, 
and  James  M.  Donahue,  Annie  Donahue,  and  Mary  Ellen  von 
Schroeder,  the  executors  of  the  last  will  and  testament  of  Peter 
Donahue,  deceased,  filed  July  30, 1887,  together  with  their  bond, 
in  form  and  effect  as  required  by  law,  and  the  aflBdavit  of  said 
Henarie  and  Eleanor  Martin,  to  the  effect  that  they,  and  each  of 
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them,  have  reason  toaoddo  believe 'Hhat  from  prejudice  and 
local  iDfluence'^  the  affiants  and  said  executors  "  will  not  be  able 
to  obtain  justice  in  said  state  court,  or  in  any  other  state  court  to 
which  said  defendants  under  the  laws  of  the  state  of  Oregon 
have  the  right  to  remove  the  same  on  account  of  such  prejudice 
and  local  influence."  The  plaintiff  now  moves  to  remand  the 
case  to  the  state  court  for  substantially  the  reasons  following: 
(1)  The  application  for  removal  was  not  made  in  time,  or 
before  the  trial  in  the  state  court.  (2)  The  affidavit  does  not 
state  the  facts  showing  the  existence  of  'Mocal  prejudice  or  influ- 
ence." (3)  The  removal  papers  were  not  served  on  the  plaintiff. 
(4)  The  petition  and  accompanying  papers  do  not  show  a  case 
for  removal. 

The  motion  concludes  with  a  denial  of  the  existence  of  the 
alleged  *' prejudice  and  local  influence/'  and  asks  the  court  to 
examine  into  the  truth  of  the  affidavit  asserting  the  same  and 
the  grounds  thereof,  and  to  that  end  the  plaintiff  offers  to  read 
the  affidavits  of  sundry  persons  who  state  that  they  do  not 
believe  in  the  existence  of  such  prejudice  or  local  influence. 

It  appears  from  the  record  that  this  action  was  commenced 
in  Wasco  County  on  November  30,  1883,  against  Daniel  V.  B. 
Henarie,  Peter  Donahue,  Eleanor  Martin,  Thomas  S.  Martin, 
Edward  Martin,  and  John  D.  Wilcox,  to  recover  a  commission 
of  ten  per  centum,  amounting  to  sixty  thousand  dollars,  on  the 
alleged  sale  of  a  tract  of  land  belonging  to  said  parties,  known 
as  the  Dalles  military  road  grant,  containing  about  six  hundred 
thousand  acres,  and  situate  in  the  coudlies  of  Wasco,  Grant,  and 
Baker,  in  Or^;on. 

The  first  three  of  the  defendants  were  then  residents  and  citi- 
zens of  California,  and  the  latter  three  of  Oregon.  Service  of 
the  summons  was  had  on  the  Oregon  defendants,  and  they 
appeared  and  answered.  Thereafter,  on  February  2,  1884, 
publication  of  the  summons  was  ordered  in  the  case  of  tlie 
California  defendants,  who,  on  August  21,  1884,  appeared  and 
answered.  The  answers  of  the  defendants  controvert  the  allega- 
tions on  which  the  plaintiff  bases  his  demand,  and  contests  his 
right  to  recover  anything  from  them^  or  either  of  them,  on  any 
sale  of  said  lands. 
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On  September  1,  1884,  the  plaintiff  replied  to  the  answers, 
and  on  the  10th  of  the  same  month,  on  the  application  of  the 
defendants,  the  place  of  trial  was  changed  to  Multnomah  County, 
it  appearing  that  none  of  the  parties  lived  in  Wasco  County, 
and  that  the  Oregon  defendants  as  well  as  the  plaintiff  lived  in 
Multnomah  County. 

Aflerwards  the  case  was  tried  with  a  jury  in  the  circuit  court 
for  said  county,  who,  on  April  15,  1885,  found  a  verdict,  under 
the  direction  of  the  court,  for  the  defendants,  on  which  there 
was  a  judgment  for  costs  in  their  favor;  which  judgment  was, 
on  January  11,  1886»  reversed  by  the  supreme  court  and  a  new 
trial  ordered,  that  resulted,  on  May  21,  1886,  in  a  verdict  for 
the  plaintiff  for  the  sum  of  sixty  thousand  dollars. 

On  May  18th  the  death  of  the  defendant  Peter  Donahue  was 
suggested^  and  his  executors,  James  M.  Donahue,  Annie  Dona- 
hue, and  Mary  Ellen  Schroeder,  substituted  as  defendants. 
Afterward  the  case  was  heard  on  the  motion  of  plaintiff  for 
judgment,  and  the  motions  of  the  defendants  for  a  new  trial 
and  a  judgment,  notwithstanding  the  verdict,  and  on  June  the 
30th,  the  first  motion  was  denied  and  the  latter  allowed,  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  and  thereupon  judgment  was 
entered  for  costs  in  favor  of  the  defendants;  which  judgment 
was,  on  October  the  20th,  reversed  by  the  supreme  court  and  the 
case  remanded  for  further  proceedings  according  to  law. 

On  December  the  18th  the  circuit  court  allowed  the  motion 
for  a  new  trial  and  set  Aide  the  verdict,  from  which  order  the 
plaintiff  appealed  to  the  supreme  court,  which  appeal  was,  on 
April  18,  1887,  dismissed,  and  thereafter  the  case  was  again 
submitted  to  a  jury,  who  being  unable  to  agree,  were  on  July 
the  15th  discharged  without  finding  a  verdict. 

The  act  of  March  2,  1867  (14  Stats.  558),  gave  right  of 
removal  of  a  suit  from  a  state  court  to  a  national  one,  ^Mn  which 
there  is  a  coniroversy  between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state/^  on  the  affidavit 
of  the  latter,  *'  whether  he  be  plaintiff  or  defendant'';  that  he  has 
reason  to  believe  aud  does  believe,  that  from  prejudice  or  local 
influence,  he  will  not  be  able  to  obtain  justice  in  such  state 
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ooart,  provided  he  files  a  petition  for  such  removal  '^  at  any 
time  before  the  final  hearing  or  trial  of  the  suit/' 

Section  639  of  the  Revised  Statutes  contains  a  compilation  of 
the  statutes  on  the  subject  of  removals  passed  prior  thereto. 
Subsection  3  thereof  took  the  place  of  the  act  of  1867.  In  its 
compilation  the  word  "  controversy ''  was  dropped  and  the  right 
of  removal  limited  to  a  '^suit  between  a  citizen  -of  the  state 
in  which  it  is  brought  and  a  citizen  of  another  state;''  and 
the  petition  and  affidavit  were  required  to  be  filed  at  any  time 
"before  the  trial  or  final  hearing  of  the  suit/' 

By  the  act  of  March  3, 1875  (18  Stats.  470),  section  639  of 
the  Revised  Statutes  was  repealed  except  subsection  3  thereof. 
The  last  two  clauses  of  the  section  regulating  the  manner  of 
removal  were  also  held  to  remain  in  force  for  the  purpose  of  re- 
movals under  said  subsection,  the  same  not  being  provided  for 
in  the  act  of  1876.  {Baltimore  &  Ohio  By.  v.  Bates,  119  U.  S. 
467.) 

The  act  of  March  3,  1887  (24  Stats.  652),  purports  to  be 
amendatory  of  that  of  1876,  "and  for  other  purposes." 

Considering  the  importance  of  the  subject  and  the  high 
character  of  the  body  that  enacted  it,  to  say  the  least,  it  is 
a  very  unskillful  and  slovenly  piece  of  legislation.  It  contains 
(sees.  5  and  6)  a  general  repealing  clause  "  of  all  laws  and  parts 
of  laws  in  conflict"  with  itself,  and  several  special  ones  and 
sundry  saving  clauses^  in  which  no  mention  is  made  of  section 
639  of  the  Revised  Statutes.  But  section  2  of  the  act  contains 
subsection  3  of  said  section  in  a  modified  form^  and  so  far  repeals 
the  latter  by  implication. 

It  reads  as  follows:  "And  where  a  suit  is  now  pending  or 
may  be  hereafter  brought  in  any  state  court,  in  which  there  is  a 
coTdroversy  between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  any  defendant,  being 
such  citiisen  of  another  state,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for  the  proper  district,  at  any 
time  b^ore  the  trial  (hereof,  when  it  shall  be  made  to  appear  to 
said  circuit  court  that  from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  justice  in  such  state  court,  or  in  any  other 
state  court  to  which  the  said  defendant  may,  under  the  laws  of 
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the  state^  have  the  right,  on  aooount  of  soch  prejudice  or  local 
influence,  to  remove  said  cause;  promdedy  that  if  it  further 
appear  that  said  suit  can  be  fully  and  justly  determined  as  to 
the  other  defendants  in  the  state  court  without  being  affected 
by  such  prejudice  or  local  influence,  and  that  no  party  to  the 
^uit  will  be  prejudiced  by  a  separation  of  the  parties,  said  circuit 
court  may  direct  the  suit  to  be  remanded,  so  &r  as  relates  to 
such  other  defendants,  to  the  state  court,  to  be  proceeded  witll 
therein." 

Then  follows  an  independent  temporary  provision,  intended 
to  apply  to  suits  pending  in  the  circuit  courts,  which  had  then 
been  removed  from  the  state  courts  under  subsection  3  of  sectioa 
639  of  the  Revised  Statutes,  '^on  the  affidavit  of  any  party 
plaintif  therein,  on  account  of  prejudice  or  local  influence, 
which  authorizes  the  circuit  court  at  any  time  before  trial,  oa 
the  application  of  the  other  party,  to  ^^  examine  into  the  truth 
of  said  affidavit  and  the  grounds  thereof,"  and  to  remand  the 
case  unless  the  statement  appears  to  be  true. 

Thus  it  appears  that  by  the  act  of  1887  the  pendency  of  a  suit 
in  which  there  is  a  "controversy"  between  citizens  of  different 
states  is  again  made  the  ground  of  removal,  as  in  the  act  of  1876> 
in  cases  of  prejudice  or  local  influence,  while  the  right  to  have 
such  removal  is  confined  to  the  "  defendant."  The  clause  con- 
cerning an  examination  into  the  truth  of  the  affidavit  for  removal^ 
when  made  by  the  "  plaintiff,"  has  no  application  to  a  removal 
had  under  the  act,  and  which  did  not  take  place  before  the 
passage  of  the  same,  under  subsection  3  of  section  639  of  the 
Revised  Statutes. 

In  the  case  of  a  removal  under  this  subsection,  the  party 
seeking  it  is  required  to  make  an  affidavit  to  the  eflfect  that  he 
believes  he  cannot  obtain  justice  in  the  stale  court,  on  account  of 
prejudice  or  local  influence.  The  act  of  1887,  however,  only 
provides  that  such  fact  "shall  be  made  to  appear"  to  the  circuit 
court,  but  as  to  when  or  how  it  shall  be  made  to  appear,  or  bow 
such  removal  may  be  effected,  it  is  silent.  This  class  of  cases  is 
expressly  excepted  from  the  operation  of  section  3  of  the  act  pre^ 
scribing  the  mode  of  removal  thereunder,  generally.  It  follows 
that  so  much  of  section  639  of  the  Revised  Statutes  as  relates 
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to  the  method  of  removal  on  acoount  of  prejudioe  or  local  influ- 
eaoe,  and  the  proof  thereof,  is  not  in  conflict  with  the  act  of  1887, 
and  is  therefore  still  in  force  and  applicable  to  such  removal. 
And  thus,  in  the  mode  provided  by  statate,  it  appears  to  the 
court,  from  the  affidavits  of  the  defendants,  Henarie  and  Eleanor 
Martin,  that  from  prejudice  and  local  influence,  the  defendants 
will  not  be  able  to  obtain  justice  in  the  state  courts.  It  is  suffi- 
ci^t  that  thej  have  made  oath  that  they  so  believe,  without 
setting  forth  the  &cts  or  circumstances  on  which  such  belief  is 
founded.  (Meadow  V.  M.  Co.  v.  DoddSy  7  Nev.  147.  See, 
also,  Bowen  v.  Chase,  7  Blatchf.  255.) 

It  was  competent  for  Congress  to  have  authorized  the  removal 
of  the  case  -on  the  diverse  citizenship  of  the  parties  alone.  But 
it  has  seen  proper  to  require  in  addition  the  oath  of  the  appli- 
cant for  removal,  that  he  bdieoea  he  cannot  obtain  justice  in  the 
state  tribunal  on  account  of  prejudice  or  local  influence.  Any 
&ct,  the  existence  of  which  is  made  a  condition  precedent  to  the 
removal  of  a  case,  and  which  is  also  necessary  to  the  jurisdiction 
of  the  circuit  court,  may  be  controverted  by  the  party  against 
whom  such  removal  is  had.  But  the  proper  mode  of  doing  this 
is  not  by  affidavits,  but  by  a  dilatory  plea  in  the  nature  of  a  plea 
to  the  jurisdiction  on  which  the  question  may  be  submitted  to  a 
jury  for  determination.  {McDonald  v.  Salem  Flour  Mills  Co. 
31  Fed.  Eep.  678;  Coal  v.  Blalchfordy  11  Wall.  177.) 

But  the  affidavit  of  the  defendants  concerning  their  belief  as 
to  their  ability  to  obtain  justice  in  the  state  tribunals  is  not  a 
jurisdictional  matter,  but  only  a  condition  precedent  to  their 
right  of  removal,  the  same  as  the  oath  to  a  demurrer,  required 
by  the  equity  rule  34  as  a  condition  precedent  to  filing  tlic  same, 
^^  that  it  is  not  interposed  fordelay.^'  And  in  my  judgment, 
when  such  affidavit  is  made  and  filed  in  the  manner  and  terms 
prescribed  by  the  statute,  the  condition  is  performed,  and  the 
truth  of  the  matter  is  not  open  to  question.  No  caso  has  been 
found  in  which  it  has  been  allowed  or  even  attempted ;  and  the 
action  of  Congress  in  providing  specially  in  the  act  of  1887  for 
examining  into  the  truth  of  the  affidavit  in  pending  cases,  where 
the  removal  was  had  on  the  affidavit  of  the  "  plaintiff,''  is  a  l^-» 
ifilative  ooni^uction  of  the  act  to  the  same  effect* 
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In  a  suit  between  a  citizen  of  the  state  in  which  it  is  brought 
and  a  citizen  of  another  state,  subsection  3  of  section  639  of  the 
Revised  Statutes  gave  the  latter,  whether  he  was  plaintiff  or 
defendant,  the  right  of  removal.  The  courts,  following  the  nar- 
row construction  given  to  the  same  language  in  sections  11  and 
12  of  the  judiciary  act  of  1789  {Bearddey  v.  Ixyneyy  4  Wash. 
286;  SmUh  v.  RineSy  2  Sum.  338;  Hubbard  v.  Ncrih^ni  Rail- 
vjay  Ompanj/yS  Blatchf.  84;  Wood  y.  Davis,  18  How.  467; 
Coal  V.  Blatchf ord,  11  Wall.  172),  held  that  although  the  desig- 
nation of  the  party,  plaintiff  or  defendant,  is  in  the  singular  num- 
ber, it  was  intended  to  embrace  all  the  persons  who  were  on  one 
side  of  the  controversy,  so  that  if  either  of  two  or  more  parties 
plaintiff  were  citizens  of  the  same  state  with  either  of  two  or 
more  parties  defendant,  the  case  could  not  be  removed. 

As  the  law  then  stood  before  the  passage  of  the  act  of  1887, 
this  action  could  not  have  been  removed  to  this  court  by  either 
of  the  defendants,  for  some  of  them  are  citizens  of  Oregon  —  the 
same  state  as  the  plaintiff. 

But  by  the  act  of  1887  the  foundation  of  the  right  of  removal 
is  not  '^  the  mere  pendency  of  a  suit  in  a  state  court  between  a  citi- 
zen of  the  state  in  which  it  is  brought  and  a  citizen  of  another 
state.''  It  is  enough  if  there  is  a  suit  pending  in  such  court, 
^'  in  which  there  is  a  controversy  between  a  citizen  of  the  state 
in  which  the  suit  is  brought  and  a  citizen  of  another  state." 
And  while  the  right  to  remove  such  suit  is  in  effect  thereby 
denied  to  the  plaintiff,  it  is  not  given  to  the  defendant  collect- 
ively, but  to  ''any"  one  of  them  who  '^is  a  citizen  of  another 
state." 

These  material  changes  in  the  language  of  the  statute  can  only 
be  considered,  under  the  circumstances,  as  showing  an  intention 
ou  the  part  of  Congress  to  restore  the  act  of  1867  in  this  respect, 
as  it  was  before  the  compilation  of  the  Revised  Statutes.  It  is 
no  longer  necessary  that  the  '*suit"  should  be  between  persons 
of  diverse  citizenship.  It  is  sufficient  if  there  is  a  "controversy" 
involved  in  the  suit  between  two  such  persons — the  one  being 
a  citizen  of  the  state  in  which  it  is  brought — whatever  may  be 
the  citizenship  of  the  other  plaintiff  or  defendants.  Nor  can 
the  right  of  lemoval  thus  given  to  "any"  defendant  having 
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the  prescribed  citizenBhip,  with  any  respect  for  the  ordinary 
significanoe  of  langaage,  be  oonstraed  to  include  *^b11"  the 
defendants^  and  so  be  denied  to  '^  any/'  anleee  '^  all "  have  such 
citizenship. 

In  support  of  the  contrary  view  of  the  matter  it  is  nrged  that 
the  act  of  1887  is  a  piece  of  what  may  be  called  ^^confederate'' 
l^islation,  in  which  there  is  a  manifest  purpose  to  restrain  and 
limit  the  authority  of  the  national  courts,  and  therefore  it  is  not 
likely  that  it  was  intended  to  enlarge  their  jurisdiction  in  this 
dass  of  cases.  That  such  appears  to  be  the  general  character  of 
the  act  may  be  admitted.  But  it  appears  to  be  a  piece  of  patch- 
work, in  which  probably  a  number  of  hands  were  engaged,  with 
doubtless  somewhat  diverse  purposes.  But  be  this  as  it  may,  no 
court  would  be  warranted,  on  the  strength  of  such  a  su^estion 
or  circumstance,  in  construing  the  phrase  '^ny''  defendant  to 
mean  ^^all''  the  defendants,  be  they  more  or  less. 

Admitting  this  to  be  the  proper  construction  of  the  statute, 
counsel  for  the  plaintiff  insists  that  it  is  unconstitutional. 

The  question  whether  Congress  has  the  power  to  provide  for 
the  removal  of  a  case  from  a  state  to  a  national  court,  in  which 
some  of  the  necessary  parties  defendant  are  citizens  of  the  same 
state  with  the  parties  plaintiff,  or  some  of  them,  has  not  been 
directlj  decided  by  the  supreme  court.  It  was  argued  before 
that  tribunal  with  marked  ability  and  research  in  the  case  of  the 
Sewing  Madhine  (hmpaniea,  18  Wall.  553.  But  as  the  court 
held  that  Congress  had  not  then  undertaken  to  confer  such  power 
on  the  circuit  courts,  it  was  not  decided. 

Mr.  Dillon  (Removal  of  Causes,  sec.  27)  is  clear  that  the  judi- 
cial power  of  the  United  States  includes  such  cases,  and  there- 
fore Congress  may  confer  jurisdiction  over  them  on  the  circuit 
courts,  by  the  process  of  removal  or  otherwise.  In  Lockhart  v. 
ScrUj  1  Woods,  628,  Mr.  Justice  Bradley,  in  considering  a  case 
brought  in  the  circuit  court  under  section  11  of  the  judiciary  act 
of  1789,  said:  ^^  Were  this  an  original  question,  I  should  say 
that  the  &ct  of  a  common  state  citizenship  existing  between  the 
complainants  and  a  part  only  of  the  defendants,  provided  the 
other  defendants  were  citizens  of  the  proper  state,  would  not 
oast  the  court  of  jurisdiction.    i2  certainly  would  not  under  the 
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ixmstitution.  The  ea&e  vxmld  etiU  be  a  eontrovermf  between  citiiEena 
of  d^ererU  etxzte&J^ 

The  constitution  (Art.  3,  sec.  2)  provides :  "  The  judicial  power 
shall  extend  to  all  cases  in  law  and  eqnity,  arising  under  the  con- 
stitution of  the  United  States^  and  treaties  made^  or  which  shall 
be  made  under  their  authority;  to  all  oases  affecting  ambassa- 
dors,  other  public  ministers^  and  consuls ;  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;  to  controversies  to  which  the 
United  States  shall  be  a  party ;  to  controversies  between  two  or 
more  states;  betwe^  a  state  and  citizens  of  another  state; 
between  eUiasens  of  d^ererd  Btatea;  between  citizens  of  the  same 
state  claiming  lands  under  grfemts  of  different  states^  and  between 
a  state  or  the  citusens  thereof  and  foreign  states^  citizens^  or 
subjects/' 

The  change  in  the  language  of  this  section  from  the  use  of 
the  term  "cases"  to  " controversies '^  is  apparently  deliberate 
and  premeditated,  and  in  the  case  of  an  instrument  so  carefully 
prepared  and  considered  as  the  constitution  of  the  United  States, 
cannot  be  regarded  as  fortuitous  or  without  special  significance. 
In  my  judgment,  it  was  intended  by  the  use  of  the  terms  "  cases  *' 
and  "  controversies  "  to  distinguish  between  an  ordinary  action 
or  suit,  which  may  include  many  parties,  plaintiff  or  defendant, 
and  involve  the  examination  and  consideration  of  more  than  one 
item  of  dispute  or  controversy,  and  so  much  or  such  part  of 
such  proceeding  as  may  only  constitute  a  controversy  between 
two  or  more  of  said  parties,  who  are  citizens  of  different  states. 
There  may  be  a  controversy  in  a  case  which  is  less  than  the 
whole  of  it.  Both  the  act  of  1875  and  that  of  1887  (sec.  2) 
make  express  provision  for  the  removal  of  a  case — the  whole 
case —  in  which  there  is  a  separate  controversy  between  citizens 
of  different  states. 

A  controversy  between  dtizens  of  different  states  is  none  the 
less  such  a  controversy  because  they  are  not  the  only  parties  to 
it.  A  controversy  in  the  contemplation  of  the  constitution  is 
but  a  dispute  concerning  rights  or  wrodgs  cognizable  by  law,  and 
which  may  therefore  be  the  subject  of  an  action  or  involved 
therein.  To  confine  the  operation  of  the  words  "  controversies 
'en  citizens  of  different  states''  to  cases  wherein  the  contro- 
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versy  is  exdusivdy  between  citizens  of  difierent  states  is  to  inter- 
polate  a  word  into  the  grant  of  judicial  power  which  materially 
limits  and  restrains  its  operation.  As  well  might  it  be  claimed 
that  the  judicial  power  extends  ^'  to  all  cases  affecting  ambassa- 
dors, other  public  ministers^  and  consuls/'  and  them  only.  Then 
a  suit  might  be  brought  in  a  state  court  against  or  afiecting  a 
foreign  minister  and  Congress  would  be  powerless  to  authorize 
its  removal,  if  the  plaintiff  took  the  precaution,  as  he  doubtless 
would,  to  make  some  third  person  a  co-defendant.  What  the 
efiect  of  such  a  state  of  things  would  be  on  the  relations  of  the 
United  States  with  other  governments  may  be  easily  imagined. 

The  extension  of  the  judicial  power  over  a  controversy  between 
citizens  of  different  states  is  not  to  be  rendered  nugatory  by  the 
accidental  circumstance  that  it  forms  a  part  of  or  is  involved  in 
a  suit  between  citizens  of  the  same  state.  On  the  contrary,  the 
jurisdiction  in  such  cases  must  be  held  to  include  all  the  inci- 
dents which  inhere  in  or  attach  to  the  controversy.  '*  Congress 
has  power  to  make  all  laws  which  shall  be  necessary  and  proper 
to  carry  into  execution '^  the  grant  of  judicial  power  (Const.  U.  S* 
Art.  1  y  sec.  8),  and  thus  make  it  equal  to  the  great  and  beneficent 
purpose  for  which  it  was  intended.  And  in  so  doing  may,  in 
my  judgment,  confer  jurisdiction  on  the  circuit  courts  of  a  case 
involving  a  oontroversj,  whether  separable  or  not,  between  citi- 
i£ns  of  different  states,  by  removal  or  otherwise;  and  this, 
fdthough  some  of  the  parties  plaintiff  and  defendant  in  the  suit 
are  citizens  of  the  same  state. 

The  grant  of  judicial  power  is  one  of  the  most  effective  means 
by  which  the  framers  of  the  constitution  undertook  to  "  form  a 
more  perfect  union''  between  the  people  of  the  several  states, 
and  to  protect  them  in  their  interstate  intercourse  and  business 
from  the  danger  of  injustice  growing  out  of  state  prejudice  and 
local  influence*  * 

Hamilton,  in  the  Federalist  (No.  80),  in  discussing  this  subject 
sajs:  **  In  order  to  the  inviolable  maintenance  of  that  equality 
of  privilq^  and  immunities  to  which  the  citizens  of  the  Union 
will  be  entitled,  the  national  judiciary  ought  to  preside  in  all 
cases  in  which  one  state  or  its  citizens  are  opposed  to  another 
elate  or  its  citiflens.    To  secure  the  full  effect  of  so  fundamental 
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a  provision  against  all  evasion  or  sobterfuge,  it  is  necessary 
that  its  construction  shonld  be  committed  to  that  tribunal^  which, 
having  no  local  attachments,  will  be  likely  to  be  impartial 
between  the  different  states  and  their  citizens,  and  which,  owing 
its  official  existence  to  the  Union,  will  never  be  likely  to  feel 
any  bias  inauspidons  to  the  principles  on  which  it  is  founded.'^ 

The  mere  &ct  that  there  are  parties  defendant  in  this  case  who 
are  citizens  of  the  same  state  with  the  plaintiff  ought  not  to 
weigh  against  this  conclusion.  For  so  far  as  they  are  concerned, 
it  ought  not  to  be  a  matter  of  any  moment  in  which  tribunal  the 
case  is  tried.  For  as  was  said  by  Mr.  Justice  Miller,  in  Trust 
Co,  V.  MaequiUan,  3  Dill.  381:  ^'The  object  in  each  case  is  to 
secure  an  impartial  tribunal,  and  the  federal  courts  are  not 
courts  for  non-residents  more  than  for  residents.^' 

But  to  compel  non-residents  to  litigate  a  controversy  with  a 
resident  in  a  court  of  his  state,  because  other  residents  of  such 
state  are,  either  from  policy  or  necessity,  joined  with  him,  as 
defendants,  is  to  compel  him  to  submit  to  the  judgment  of  a 
presumably  partial  tribunal. 

A.nd  if  it  was  doubtful  how  this  question  ought  to  be  decided, 
it  would  be  proper  to  rule  against  the  plaintiff.  The  act  of  1887 
allows  a  party  moving  to  remand  a  cause  the  right  to  take  the 
question  to  the  supreme  court,  but  denies  it  to  his  adversary. 

Was  the  application  to  remove  the  case  made  in  time?  It 
will  assist  in  the  examination  of  the  decisions  on  this  question, 
to  group  together  the  language  of  the  various  acts  on  the 
subject. 

Under  the  act  of  1866  (14  Stats.  366)  the  application  for 
removal  was  required  to  be  made  "  before  the  trial  or  final  hear- 
ing." In  the  act  of  1867  the  language  was  changed  to  "final 
hearing  or  trial.*'  Section  639  of  the  Revised  Statutes,  which 
contains  a  compilation  of  these  two  acts,  went  back  to  the  lan- 
guage of  the  act  of  1866— "before  the  trial  or  final  hearing  of 
the  suit."  The  act  of  1875  required  the  application  to  be  made 
"before  or  at  the  term  at  which  said  cause  could  be  first  tried 
and  before  the  trial  thereof."  This  cause  was  removed  under 
subsection  3  of  section  639,  which  requires  the  application  to  be 
made  "  before  the  trial  or  final  hearing  of  the  suit." 
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The  following  are  the  principal  cases  arising  under  these  acts 
on  the  question  of  the  time  of  removal : — 

Dart  V.  McEinnetfy  9  Blatchf.  359,  was  a  case  of  removal 
under  the  act  of  1866.  A  judgment  was  given  in  the  state 
court  on  the  report  of  a  referee  against  the  defendants,  which 
was  reversed  and  a  new  trial  granted,  whereupon  one  of  the 
defendants  removed  the  cause;  and  on  a  motion  to  remand,  it 
was  held  that  the  act  gave  the  right  of  removal  ''at  any  time 
before  the  trial  or  final  hearing  of  the  cause,''  and  not  at  any 
time  before  a  trial  or  final  hearing  of  the  cause/' 

Inguraiice  Cb.  v.  Dimn,  19  Wall.  214,  i^fis  removed  under 
the  act  of  1867.  The  case  was  first  tried  in  a  court  of  the  state 
of  Ohio  where  there  was  a  verdict  against  the  company.  The 
law  of  the  state  gave  the  latter  a  right  to  a  new  trial  on  giving 
bond  to  abide  and  perform  the  judgment  of  the  oourt^  which  it 
did,  and  then  removed  the  case  to  the  circuit  court. 

In  the  progress  of  the  same,  it  was  taken  to  the  supreme  court 
on  the  question  of  whether  the  removal  was  taken  in  time,  where 
it  was  decided  in  the  affirmative.  It  was  held  that  the  adjective 
"final"  applied  to  "trial"  as  well  as  "hearing,"  it  being  under- 
stood before  the  former,  and  some  weight  was  given  to  this 
circumstance.  The  conclusion  of  the  court  was  this:  "It  was 
intended  to  permit  the  removal  at  any  time  before  a  hearing  or 
trial  final  in  the  cause  as  it  stood  when  the  application  for  the  trans* 
fer  was  made.  (See,  also,  Stevenson  v.  WtUiamSy  19  Wall.  675.^ 
In  Vanneoer  v.  Bryamt,  21  Wall.  41,  there  was  an  application 
for  removal  under  the  act  of  1867.  The  case  was  this:  A  trial 
and  verdict  was  had  in  the  state  court.  The  defendants  moved 
for  a  new  trial,  and  pending  this  motion,  the  non-resident  de- 
fendants applied  for  a  removal,  which  was  refused,  and  on  this 
ruling  the  case  went  to  the  supreme  court.  The  ruling  was 
affirmed  on  the  authority  of  the  Sewing  Machine  Oases,  18  Wall. 
553.  In  delivering  the  opinion  of  the  court,  the  chief  justice 
said  that  the  application  was  also  properly  refused  because 
the  case  was  not  then  pending  for  trial,  and  added :  "After  one 
trial  the  right  to  a  second  must  be  perfected  before  a  demand 
for  the  transfer  can  be  properly  made.  Every  trial  of  a  cause 
is  final  until,  in  some  form,  it  has  been  vacated." 
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Jifkins  V.  Swedxer,  102  U.  S.  177,  ivas  removed  under  the  act 
of  1866  and  afterwards  remanded  to  the  state  court.  From  the 
order  remanding  the  case,  an  appeal  was  taken  to  the  supreme 
court,  where  the  same  was  affirmed. 

This  ¥ras  a  suit  for  an  account  of  rents  and  profits  in 'which 
there  was  a  decree  in  the  common  pleas  dismissing  the  bill.  On 
an  appeal  to  the  supreme  court  of  the  state  this  decree  was 
reversed,  the  biU  re-instated,  and  the  common  pleas  instructed  to 
refer  the  case  to  a  master  to  take  an  account,  for  the  purpose  of 
making  '^a  final  decree  in  the  premises  according  to  equity.^' 
Two  years  after  tl^e  reference,  but  before  any  report  was  filed, 
the  defendant  applied  to  have  the  case  removed  to  the  circuit 
court. 

The  supieme  xx>urt  held  that  the  hearing  in  the  state  supreme 
court  was  a  final  one,  and  that  nothing  remained  to  be  done  but 
to  continue  the  same  ^^  until  the  necessary  accounts  could  be 
taken  and  the  details  of  a  final  decree  settled,''  and  therefore  the 
application  was  too  late.  In  the  course  of  the  opinion,  Mr« 
Justice  Miller  said :  The  hearing  of  the  case  was-taken  up  by^the 
supreme  court  on  the  appeal  from  the  common  pleas.  ^^I£  on 
the  appeal,  the  decree  below  had  been  reversed  and  the  cause 
sent  back  for  a  rehearing,  then  the  final  hearing  for  the  purposes 
of  the  statute  now  under  consideration  would  not  have  b^^ 
until  the  court  below  had  again  entered  upon  the  determinatioa 
of  the  cause.^ 

AHet/  V.  Knotty  111  U.  S.  472,  was  commenced  in  a«tate  court 
of  New  York,  and  removed  on  the  petition  of  Alley,  one  of  the 
defendants,  under  the  act  of  1875,  to  the  circuit  court,  where  a 
motion  to  remand  was  allowed.  From  this  ruling  an  appeal 
was  taken  to  the  supreme  court,  where  the  decision  of  the  circuit 
court  was  affirmed  on  the  ground  that  the  application  for  the 
removal  came  too  late. 

The  case  was  this :  Alley  and  other  defendants  demurred  to 
the  complaint  in  the  state  court  because  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which  demurrers  were 
overruled,  with  leave  to  the  defendants  to  withdraw  their  de- 
murrers and  answer  within  a  time  prescribed,  which  was  done^ 
^d  on  the  day  following  the  petition  for  removal  was  filed. 
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The  qoeBtioa  argaed  before  and  decided  by  tbe  ooart  is  that 
the  trial  of  aa  issue  of  law^  such  a»  arises  on  a  demurrer  to  a 
oomplaint  for  the  caase-speeified^  is^^a  trial  of  the  action  within 
the  meaning  of  the  act  of  1875.^'  In  the  ooorse  of  his  (pinion 
the  chief  jostioe  remarked  that  'Hhe  state-  court,  before^entering  a 
final  judgment  on  the  demurrer,  granted  a  new  trial  with  leave 
to  amend  the  pleadings;''  and  then  said,  orgue/ndQ:  '^The  situ- 
ation of  the  case  at  this  time,  for  the  purpose  of  removal,  was 
precisely  the  same  as  it  would  be  if  the  trial,  instead  of  being 
on  an  issue  of  law  involving  the  merits,  had  been  on  an  issue 
of  &ct  to  the  jury,  and  the  court  had,  in  its  discretion^  allowed 
a  new  trial  after  verdict.  We  ecm  hardly  belieoe  U  would  be  claimed 
(i^  a  reinoMi/ oouU  &e  Aodl  m  ^/os^  00^  and  in  our  opinion,  it 
cannot  in  the  first.'' 

BfMmareis  Ohio  Ey,  v.  Bate$,  119  U.  S.  464,  was  an  action 
brought  in  a  court  of  common  pleas  in  Ohio  against  the  rulway 
company.  A  gen^nl  demurrer  to  the  petition  was  sustained 
by  the  court  and  judgment  given  forthe^efendanl^  Afterwards 
this  judgment  was  reversed  by  the  district  court  and  the  case 
remanded  to  the  common  pleas  for  further  proceedings.  There 
the  defendant  filed  a  petition  for  removal  under  subsection  8 
of  section  639  of  the  Revised  Statutes,  on  the  ground  of  prejudice 
and  local  influence,  and  offered  security,  such  as  is  prescribed 
by  said  section,  rather  than  the  act  of  1875.  For  this  reason 
the  petition  was  denied  and  the  case  went  up  the  long  ladder  of 
appeals,  with  varjdng  fortune,  until  it  reached  the  supreme 
court  of  the  state,  where  the  refusal  to  allow  the  removal  was 
affirmed.  From  there  the  case  was  taken  to  the  supreme  court, 
where  the  judgment  of  the  state  court  was  reversed. 

The  argument  of  counsel  for  Bates  appears  to  have  been  prin- 
cipally devoted  to  the  sufficiency  of  the  security,  and  the  court 
held  that  it  waa  properly  given  under  section  639  of  the  Revised 
Statutes;  but  the  question  of  whether  the  petition  was  filed  in 
time  wasalso  presented  and  decided.  The  chief  justice  disposed 
of  it  as  a  matter  scarcely  open  to  argument  in  these  words :  *^  This 
petition  was  filed  after  a  new  trial  had  actually  been  granted,  and 
while  the  cause  was  pending  in  the  trial  court  for  that  purpose^ 
It  wasy  therefore,  in  time,  and  no  objection  is  made  to  its  form.'' 
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This  is  the  latest  case  in  the  supreme  court  on  this  question 
to  which  my  attention  has  been  attracted.  It  expressly  decides 
that  under  subsection  3  of  section  639  of  the  fievised  Statutes^ 
that  while  a  cause  is  pending  for  trial  in  the  state  court,  a  peti- 
tion for  its  removal  is  in  time,  without  reference  to  the  number 
of  trials  or  mistrials-that  may  have  been  had  in  it  before. 

The  suggestion  of  the  learned  chief  justice  to  the  contrary,  in 
AHey  v.  NoU,  mupiUy  on  which  the  plaintiff  seems  to  rely, 
must  yield  to  this  direct  decision  of  the  court  announced  by 
himself. 

There  is- no-other  authority  that  gives  any  countenance  to  the 
proposition  that  the  phrase,  '^  before  Hh^  trial,''  as  used  in 
any  of  these  removal  acts,  means  any  proceeding  other  than 
that  which  results  in  a  verdict  or  judgment,  subsisting  and  in 
force  when  the  application  is  made.  Where  the  word  ^4rial'' 
is  qualified  by  the  word  '^  final,''  as  in  the  act  of  1867,  this  con- 
elusion  is  inevitable.  But  even  in  the  acts  of  1866  and  1876 
and  section  639  of  the  Bevised  Statutes,  where  the  phrase  used 
is  simply  ^'jbeibre  the  trial,"  the  language  fairly  construed 
means,  as  Mr.  Justice  Blatchford  said,  in  DaH  v.  McExniMy^ 
supra^  *^(he  trial  of  the  case,  and  not  a  trial  of  it."  In  the 
nature  of  things  (he  trial  of  the  case  is  not  any  one,  but  the 
final  one — the  one  that  stands  as  a  thing  anoompliflhRd  in 
the  case. 

Where  a  jury  is  discharged  without  a  verdict,  the  proceed- 
ing is  properly  known  as  a  mistrial;  and  where  a  verdict  is  set 
aside  because  it  ought  not  to^  stand,  the  result  is  the  same. 
The  proceeding  has  miscarried  and  the  consequence  is  not  a 
trial  but  a  mistrial. 

And  in  the  case  of  a  removal  for  prejudice  or  local  influence 
there  is  a  good  reason  for  giving  the  non-resident  party  a  right 
to  make  the  application  after  a  mistrial,  for,  as  was  said  by  Mr. 
Justice  Miller,  in  Hess  v.  BeynMs,  13  Wall.  80,  ''the  hostile 
local  influence  may  not  become  known  or  developed  at  an  earlier 
stage  of  the  proceeding." 

In  Spear's  Law  of  the  Federal  Judiciary,  468,  after  an  examina- 
tion of  the  cases  on  the  subject  the  author  says,  that  whenever  a 

"diet  is  set  aside  or  the  jury  disagree^  the  weight  of  aathorilj 
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is  that  the  case  is  restored  to  the  status  it  had  before  any  trial 
took  plaoe^  and  adds:  ''The  theory  on  which  this  view  rests  is 
that  the  first  trial^  being  wholly  vacated^  or  resulting  in  a  dis- 
agreement of  the  jnry^  was  a  nullity^  and  hence  the  case  stands, 
as  to  the  right  of  removal,  just  as  it  would  have  stood  if  no 
such  trial  had  been  had/' 

It  does  not  appear  that  the  resident  defendants  desire  this 
case  remanded  as  to  them  or  at  all.  It  would  be  so  much 
additional  expense  and  trouble  to  the  plaintiff  to  try  It  in  two 
parts  in  different  courts. 

The  motion  to  remand  is  denied. 


The  United  States  «•  Heitoy  C.  Owes  et  al. 

OZBOCZT  00T7BT»  DiBrBIOI  OV  ObIOOV. 

NoToanB  7, 1887. 

1.  GoHBrauaiBB  to  DxnkVD  tee  Ukitbd  Statu.— Section  5440  of  (he  Beriaed 

Btatntes  is  not  limited  in  its  operation  to  oonspiracies  to  defraud  the  United 
States  of  its  "reyenne/*  but  applies  to  all  conspiracies  to  deprive  the  United 
States  of  any  property  or  dues  1^  means  of  misrepresentation  or  concealment 
of  material  facts. 

2.  Idxk — LiMXTATiox  ov  PBonouTioir  yoB.~The  crime  defined  in  section  6i40  of 

the  BcTised  Statutes  is  composed  of  the  conspiracy  and  an  act  done  in  pursuance 
thereof,  and  as  soon  as  the  one  is  formed  and  the  other  committed,  the  crime  is 
consummated,  and  the  statute  of  limitations  begins  to  run  against  a  prosecution 
iberefor ;  and  In  three  years  thereafter  the  bar  is  complete. 

Before  Deadt^  District  Judge. 

Mr.  Lewis  L.  MoArthur,  for  the  United  States* 

Mr.  H.  Y.  IJiompion  and  Mr.  Bufua  Mallory,  for  the  de- 
fendants* 

Deady,  J.  The  defendants,  Henry  C.  Owen,  William  H, 
Bamhart,  and  BoUin  V.  Ankenny,  are  accused  by  the  grand  jury 
of  this  district  of  the  crime  of  conspiring  together  to  defraud 
the  United  States  out  of  sundry  portions  of  the  public  lands  in 
the  district  of  Oregon  contrary  to  section  6440  of  the  Bievised 
Statutes. 

The  indictment  was  found  on  April  12, 1887,  and  it  is  alleged 
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therein  that  prior  to  July  1,  1861^  the  defendant  Owen  had 
from  time  to  time  filed  with  the  prop^  state  board,  applications 
for  the  purchaseof  swamp  and  overflowed  lands  therein  described, 
as  soon  as  the  same,  or  any  portion  thereof,  should  be  certified  to 
the  state  of  Oregon  nnd^  the  acts  of  Oongress  and  the  regula- 
tions of  the  department  of  the  interior  on  the  subject;  that 
between  August  1,  1880,  and  January  16,  1882,  the  defendant 
Ankenny  was  a  special  agent  of  the  general  land  office,  charged 
with  the  duty  of  inspecting,  in  the  field,  the  swamp  and  over^ 
flowed  lands  claimed  by  the  state  of  Oregon  under  said  acts  and 
regulations,  and  of  reporting  the  result,  under  oath,  to  the  com- 
missioner of  the  general  land  office ;  that  on  July  1, 1881,  said 
Owen,  Ankenny,  and  the  defendant  Bamhart,  did  agree  and  con- 
spire together  to  defraud  the  United  States  government  of  sundry 
parcels  of  public  lands  in  Oregon,  amounting  to  86,665  acres, 
and  to  that  end  said  Ankenny,  as  said  special  agent,  was  to 
report  as  swamp  and  overflowed  lands,  to  which  the  state  of 
Or^on  was  entitled,  large  tracts  of  the  public  land,  including 
the  lands  last  aforesaid,  which  were  and  are  not  swamp  and  over- 
flowed, and  endeavor  to  procure  the  issue  of  patents  therefor  to 
said  state ;  and  said  Owen  was  to  procure  certificates  of  purchase 
from  the  state  for  said  lands ;  and  said  Barnhart  was  to  assist 
said  Owen,  by  preparing  applications  for  the  purchase  of  said 
lands  from  the  state,  and  by  producing  false  preliminary  proofs 
as  to  the  character  of  said  lands  and  thereby  secure  their  with- 
drawal from  entry;  and  that  said  defendants,  and  each  of  them, 
would  use  any  means  available  for  such  purpose,  and  endeavor 
to  negotiate  the  sale  of  said  lands. 

That  afterward,  on  December  26, 1881,  said  Ankenny,  in  pur- 
suance of  said  unlawful  agreement  and  conspiracy,  did  make 
oath  to  a  series  of  eighteen  affidavits,  wherein  he  stated  that  all 
the  lands  described  therein,  to  wit,  97,560  acres,  were  swamp 
and  overflowed  within  the  meaning  of  the  act  of  Congress  of 
March  12, 1860,  on  that  subject,  and  on  which  the  secretary  of 
the  interior  on  April  16, 1882,  certified  the  same  to  the  state 
of  Oregon  as  swamp  and  overflowed  lands,  the  list  thereof  being 
entitled, "  List  number  5  of  the  Lakeview  series  of  swamp 

ds,"  33,000  acres  of  which  lands  were  not  swamp  or  over- 
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flowed  lands  within  the  meaning  of  said  act^  and  did  not  aoerne 
to  the  state  therennder,  all  of  which  was  well  known  to  said 
Ankenny  when  he  made  said  affidavits. 

It  is  also  alleged  in  the  indictment  that  laterxm  other  ac^ 
were  done  by  the  defendants,  or  some  of  tfattn^  in  parsuanee  of 
theoonspiracy,  namdy:— 

1.  On  December  23,  1881,  Owen,  with  the  knowledge  of 
Bamhart,  made  an  agreement  with  Ankeany  and  James  H. 
Fisky  to  sell  a  laige  portion  of  the  lands  which  Ankennj  was 
then  about  to  report,  and  did,  on  Dec^nber  26th,  report,  hy 
means  of  the  affidavits  aforesaid,  as  swamp  and  overflowed. 

2.  The  defendants,  between  the  date  of  said  conspiracy  and 
the  finding  of  the  indictment,  endeavored,  at  divers  times,  to 
secare  the  iasae  of  patents  for  said  lands  from  the  United  States 
to  the  state. 

3.  On  Angost  24,  1881,  September  6,  October  9  and  16, 
November  5, 1883,  and  December  22, 1884,  Owen  caused  to  be 
filed  with  said  board  six  specific  descriptions  of  land,  containing 
in  the  aggregate  621,527  acres,  and  six  applications  to  purchase 
the  same  from  the  state  as  swamp  or  overflowed,  well  knowing 
that  a  large  pc^on  thereof  was  not  swamp  or  overflowed,  but 
public  lands  of  the  United  States ;  and  on  October  9  and  Novem* 
ber  14,  1883,  and  March  10,  1885,  received  cotificates  of  pur- 
chase for  said  lands  from  the  state. 

4.  On  October  31,  1883,  Barnhart  procured  himself  to  be 
appointed  notary  public  for  Oregon. 

5.  On  September  25,  1884,  Bamhart  forged  three  writings 
purporting  to  be  the  joint  affidavits  of  D.  M.  McMenamy  and 
I.  L.  Poujade,  and  on  October  8th  of  the  same  year,  one  other 
writing,  and  on  October  9th  two  other  writings,  purporting  to 
be  the  joint  affidavits  of  C.  C.  Lofbus  and  D.  B.  Jones,  all  of 
which  appear  to  have  been  subscribed  and  sworn  to  before  him, 
ajB  notary,  and  are  to  the  eflfect  that  the  lands  described  in  the 
lists  annexed  thereto,  amounting  to  156,600  acres,  are  swamp 
or  overflowed,  the  larger  portion  of  which  were  on  March  12, 
1860,  and  ever  since  have  been  dry  lands  of  the  United  States, 
and  not  unfit  for  cultivation  by  reason  of  being  swamp  or  over- 
fiowedj  which  writings  were^  before  December  11;  1884,  by  Owen 
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delivered  to  the  governor  of  the  state  as  proof  of  the  &cts  therein 
stated^  and  by  the  latter  transmitted  to  the  sarveyor-general  of 
the  United  States  for  Or^n,  for  a  like  purpose,  as  said  Barn- 
hart  and  Owen  intended  and  expected  they  would  be. 

The  defendant  Ankenny  resides  out  of  the  state,  and  has  not 
been  arrested.  The  defendants  Owen  and  Bamhart  demur  to 
the  indictment,  for  that  it  was  not  found  within  the  time  pre- 
scribed by  law,  and  that  the  facts  stated  therein  do  not  consti- 
tute a  crime  according  to  the  laws  of  the  United  States. 

Section  6440  of  the  Revised  Statutes,  on  which  this  indict- 
ment is  founded,  reads  as  follows:  '^If  two  or  more  persons 
conspire,  either  to  commit  any  offense  against  the  United  States 
or  to  defraud  the  United  States  in  any  manner  or  for  any  pur- 
pose, and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall 
be  liable  to  a  penalty  of  not  less  than  one  thousand  dollars  and 
not  more  than  ten  thousand  dollars,  and  to  imprisonment  not 
more  than  two  years." 

The  crime  defined  by  this  act  is  md  geviena.  It  consists  of 
two  elements,  a  conspiracy  and  an  act  done  to  effect  or  accom- 
plish it.  The  purpose  of  the  conspiracy  must  be  either  to  com- 
mit  a  crime  defined  by  any  law  of  the  United  States  or  to  defraud 
the  same.  To  defraud  ^Hhe  United  States  in  any  manner  or  for 
any  purpose'^  is  a  very  comprehensive  expression,  and  includes 
every  conspiracy  to  deprive  the  United  States,  by  the  misrepre- 
sentation or  concealment  of  material  facts,  of  any  kind  of  prop- 
erty, or  whatever  may  be  l^ally  due  it  on  account  of  taxes, 
duties,  imports^  excises,  or  the  like. 

For  the  demurrer  it  is  argued  that  section  5440  applies  only 
to  a  conspiracy  to  defraud  the  revenue  of  the  United  States. 
The  reason  given  is  that  the  section  being  taken  from  section  30 
of  the  act  of  March  2,  1867  (14  Stats.  484)  entitled,  ''An  act  to 
amend  existing  laws  relating  to  internal  revenue,  and  for  other 
purposes,''  the  words  ''to  defraud''  must  be  limited  to  the  sub- 
ject-matter of  the  act — the  internal  revenue. 

The  subject  of  the  act  is  not  limited  by  its  title  to  revenue  of 
any  kind,  but  expressly  includes  "other  purposes"  or  subjects. 
The  language  of  the  section  gives  no  evidence  that  it  was  the 
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intention  of  C!oDgress  to  limit  its  operation  to  frauds  upon  reve- 
nue. Taken  in  its  natural  sense  the  language  includes  a  con- 
spiracy to  commit  ^^any''  crime  against  the  United  States  or  to 
defiraud  it  in  any  manner;  and  there  is  nothing  in  the  circum- 
stances of  the  case  which  ought  to  prevent  it  from  having  effect 
accordingly. 

As  found  in  the  Revised  Statutes,  there  are  some  verbal 
changes  in  the  section  which  only  emphasize  the  general  purpose 
and  character  of  the  statute.  It  is  a  wholesome  and  much 
needed  act;  and  it  is  difficult  to  assign  anj  reason  compatible 
with  the  public  good  or  the  protection  of  the  public  property  or 
does,  why  any  conspiracy  to  commit  a  fraud  thereon  or  there- 
about should  be  excluded  from  its  operation. 

The  limitation  on  the  prosecution  of  the  crime  described  in 
this  indictment  is  found  in  section  1044  of  the  Revised  Statutes, 
which  provides  that  the  indictment  must  be  found  within  three 
years  next  after  the  same  ^^ shall  have  been  committed'';  while 
section  1045  thereof  declares  that  the  limitation  shall  not  extend 
to  the  case  of  ^^  any  person  fleeing  from  justice.'' 

In  United  States  v.  Cbo^,  17  Wall.  168,  the  supreme  court 
decided  that  the  defense  of  the  bar  of  this  statute  of  limitations 
cannot  be  made  by  a  demurrer  to  the  indictment,  although  it 
should  appear  on  the  face  thereof  that  the  period  within  which 
the  action  should  have  been  commenced  had  passed  before  the 
finding  of  the  indictment,  for  it  may  turn  out  on  the  trial  that 
the  defendant  is  within  the  proviso,  concerning  a  fugitive  from 
Justice. 

This  decision  is  founded  on  a  well-known  rule  of  pleading 
-where  the  statute<defining  a  crime  contains  an  exception  or  pro- 
viso. It  would  be  much  more  convenient,  however,  if  the 
prosecution  was  required  to  allege  in  the  indictment  that  the 
defendant  was  a  fugitive  from  justice,  in  cases  where  that  fact  is 
relied  on  to  take  the  case  out  of  the  statute.  {People  v.  3Iiller, 
12  Oal.  291;  People  v.  M<ynlgo,  38  Cal.  38.) 

In  this  case,  it  being  well  understood  that  the  defendants  join- 
ing in  the  demurrer  were  never  fugitives  from  justice,  the  dis- 
larict  attorney,  at  the  suggestion  of  the  court,  and  to  avoid  the 
-trouble  and  expense  of  a  useless  trial  with  a  jury,  in  case  the 
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court  should  be  of  the  opinion  that  the  action  was  barred  by 
lapse  of  time^  has  filed  a  paper  in  which  he  admits^  for  the  pur- 
pose of  this  demurrer,  that  the  defendants  joining  therein  ware 
not  fugitives  from  justice. 

Assuming  this  to  be  a  fact  of  record  I  proceed  to  dispose  of 
the  question,  is  this  action  barred  bj  lapse  of  time? 

The  general  rule  is,  that  the  statute  b^ns  to  run  from  the 
commission  or  consummation  of  the  crime.  (Whait.  Crim*  P. 
&  P.  sec.  321.) 

When  was  this  crime  committed  ?  The  conspiracy  was  formed 
on  July  1,  1881,  and  the  first  act  done  by  any  of  the  conspira- 
tors in  pursuance  thereof  was  the  making  of  the  alleged  false 
affidavits  by  Ankenny  on  December  26, 1881,  in  relation  to  the 
character  of  the  land  mentioned  therein.  The  crime  was  then 
consummated.  The  two  elements  of  which  it  is  composed — the 
conspiracy  and  the  act — were  accomplished  and  the  crime  com- 
mitted. On  December  27, 1881,  more  than  five  years  prior  to 
the  institution  of  this  prosecution,  an  indictment  might  have 
been  found  against  the  defendants  for  this  crime.  This  being 
so,  the  limitation  on  the  right  to  institute  a  prosecution  therefor 
began  to  run  at  the  same  time,  and  became  a  bar  thereto  on  that 
day,  in  1884. 

In  support  of  the  prosecution  it  is  contended  that  the  crime 
was  not  completed  until  the  commission  of  the  last  acts  done  in 
pursuance  of  the  conspiracy;  and  that  as  the  filing  of  the  false 
description  by  Owen  on  December  22, 1884,  and  the  making 
and  using  the  alleged  forged  affidavits  by  Bamhart  in  Septem- 
ber and  October  of  the  same  year,  each  took  place  within  the 
three  years  immediately  preceding  the  finding  of  the  indictment, 
the  prosecution  is  not  barred.  In  this  respect  it  is  likened  to  or 
said  to  be  a  continuous  crime.  No  authority  is  cited  for  the 
proposition,  and  on  genersd  principles  I  think  it  cannot  be 
maintained. 

An  instantaneous  crime,  such  as  arson  or  killing,  is  consum- 
mated when  the  act  is  completed.  A  continuous  crime,  such  as 
carrying  concealed  weapons,  endures  after  the  period  of  consum- 
mation. In  the  former  case  the  statute  of  limitations  begins  to 
— *^  with  the  consummation^  while  in  the  latter  it  only  begins 
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with  the  cessation  of  the  criminal  conduct  or  act;  but  even 
then  it  is  a  bar  to  a  prosecution  for  any  act  or  part  of  the  con- 
tmuoos  crime  which  occurred  three  years  prior  to  such  time. 

As  has  been  said^  this  crime<x>nsi8ts  not  in  a  continuous  series 
of  acta^  constituting  what  may  be  called  a  habit^  but  of  two  dis- 
tinct  things  only-a  conspiracy,  and  an  act  done  in  parsoance 
thereof^  at  any  time  thereafter. 

Bat  admitting  this  is  a  continuous  crime  the  demurrer  must 
be  sustained  on  this  point.  That  being  the  case,  the  prosecution 
of  the  defendants  for  any  act  committed  three  years  before  the 
finding  of  the  indictment  is  barred  by  lapse  of  time^  and  those 
alleged  to  have  been  committed  within  three  years  of  such  find- 
ing are  not  sufficient  to  constitute  the  crime  defined  by  the  stat- 
ute. The  very  foundation  of  the  crime  —  the  conspiracy  —  is 
shut  out,  and  without  this  circumstance,  the  ofiense  in  question 
is  not  charged  in  the  indictment.  However,  this  i»  an  instanta- 
neous crime,  composed  of  the  conspiracy  and  the  first  act  done 
to  afiect  the  object  thereof,  at  whatever  distance  of  time  there- 
£rom.  When  the  conspiracy  is  formed  the  crime  is  begun  and 
when  the  act  is  committed  it  is  consummated.  An  indictment 
will  then  lie  against  the  criminal,  and  the  limitation  on  the  right 
of  the  government  to  prosecute  him  begins  to  run,  and  in  three 
years  the  bar  is  complete. 

This  conclusion  does  not  deny  the  liability  of  any  of  these 
defendants  for  any  act  committed  by  him  within  three  years,  in 
furtherance  of  said  conspiracy,  when  the  same  amounts  to  a 
crime.  Indeed,  Bamhart  now  stands  accused  in  this  ^ourt,  in 
three  indictments,  found  under  section  5418  of  the  Revised 
Statutes,  on  account  of  the  affidavits  alleged  herein,  to  have  been 
forged  by  him  in  furtherance  of  this  conspiracy. 

The  denxnrrer  must  be  sustained,  and  it  is  so  ordered. 
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Anna   Thorkurn  v.  John   C.  Doscher  and  Anna 

JL^OSGH£R« 
OxBourr  Coubt,  Dibtbiot  of  Obboon. 

NOTEKBEB  21,  1887. 

1«  Estate  in  "Defesdaxt  mrsr  be  Pleaded.  — In  an  action  to  recoyer  the  posws- 
Bion  of  real  property  the  defense  of  ownership  by  the  defendant  or  another  mnst 
be  specially  pleaded. 

2.  DowEB  IN  Case  of  a  NoN-BBSiDEirr  Woman.— A  woman  who  is  not  a  re*ddsni 
of  the  state  is  not  entitled  to  dower  in  any  lands  therein  of  which  her  husband 
did  not  die  seiaed. 

8»  DoWEB,  Value  or —When  Ebtdcaxed.^ In  estimating  the  value  of  a  widow's 
dower  in  land  aliened  by  the  husband  in  his  lifetime,  she  ought  to  have  the 
benefit  of  the  increase  in  value  between  the  date  of  such  alienation  and  the  death 
of  the  hnsbaod,  not  arising  from  improvements  made  or  placed  thereon. 

Before  Deady,  District  Judge. 

Mr.  John  W.  Whalley  and  Mr.  James  J.  KeUeyy  for  the 
plaintiff. 

Mr.  Seneca  SmWiy  for  the  defendants. 

Deai>Y;  J.  This  action  is  brought  by  the  plaintiff,  a  citizen 
of  Arkansas,  against  the  defendants,  citizens  of  Oregon,  to 
recover  dower  in  a  tract  of  land  included  in  the  William  Black- 
istone  donation,  lying  on  the  west  bank  of  the  Wallamet  River, 
just  north  of  Portland,  and  valued  at  fiAy  thousand  dollars. 

It  is  alleged  in  the  complaint  that  on  December  24,  1865, 
and  prior  thereto,  Thomas  Thorbum  was  seised  of  an  estate 
of  inheritance  in  the  premises,  and  that  at  and  during  such 
time  the  plaintiff  was  the  lawful  wife  of  said  Thorburn,  and 
so  lived  with  him  until  his  death,  at  Prescott,  Arkansas,  on 
October  20,  1886;  that  the  plaintiff's  right  to  dower  in  said 
premises  has  not  been  aliened,  and  that  she  is  entitled  to  the 
undivided  one  third  thereof  during  her  natural  life,  the  present 
value  of  which  is  sixteen  thousand  dollars. 

The  answer  of  the  defendant,  besides  sundry  denials,  contains 
four  defenses,  called  therein  "  further  and  separate  answers.'* 

The  plaintiff  demurs  to  the  first,  third,  and  fourth  of  these 
defenses,  because  the  facts  stated  therein  do  not  constitute  a 
defense,  and  moves  to  make  the  second  one  more  de^nite  and 
certain. 


Pist.  Or.]  Thobbusn  v.  Doscreb.  61 

1887.]  Opinion  of  tiie  Gonrt— Deadji  J* 

The  first  defense  oonsists  of  an  all^atioD,  that  the  defendant 
Anna  Doscher  is  the  owner  in  fee-simple  of  the  premises,  and 
that  her  co-defendant  is  her  husband. 

At  common  law  this  defense  ooald  have  been  given  in  evi- 
dence under  the  general  issue  of  ''  not  guilty/'  But  the  Code 
of  Civil  Procedure,  section  316,  provides,  ''that  in  an  action  to 
recover  the  possession  of  real  property,  the  defendant  shall  not 
be  allowed  to  give  in -evidence  any  estate  in  himself  or  another 
in  the  property  ....  unless  the  same  be  pleaded  in  his  an- 
swer.^'  That  Anna  Doscher  has  an  estate  in  fee  in  the  premises 
is  a  defense  to  this  action,  and  the  demurrer  thereto  is  not  well 
taken. 

The  second  defense  is,  that  Thomas  Thorbom  purchased 
the  premises  at  a  sale  on  an  execution  against  the  property  of 
William  Blackistone  and  John  C.  Doscher,  and  received  from 
the  sheriff  a  deed  therefor,  in  trust  for  the  use  and  benefit  of 
Anna  Doscher,  and  thereafter  in  pursuance  of  said  trust  conveyed 
his  interest  in  the  premises  ''through''  Joseph  N.  Dolph  to 
said  John  C.  Doscher. 

Without  stopping  to  consider  the  l^lity  of  this  defense,  it  is 
enough  to  say  that  the  facts  and  circumstances  constituting  it 
are  stated  sufficiently  definite  and  certain. 

The  third  defense  is  that  on  December  24,  1865,  Thomas 
Thorbum  conveyed  his  interest  in  the  donation  of  William 
Blackistone  to  Joseph  N.  Dolph,  and  never  thereafter  owned  or 
^was  seised  of  any  part  thereof;  and  that  the  plaintiff  has  never 
been  a  resident  of  this  state. 

The  fourth  defense  is  that  at  the-time  of  the  sale  to  Dolph,  as 
in  the  third  defense  mentioned,  the  premises  were  not  worth 
over  two  hundred  dollars. 

By  the  law  of  this  state  since  May  1, 1854,  a  widow  is  entitled 
to  dower  in  "  all  the  lands  whereof  her  husband  was  seised  of 
an  estate  of  inheritance  at  any  time  during  marriage."  (2  Or. 
Laws,  sec.  2954.)  But  if  the  husband  aliens  such  lands  and 
they  "  shall  have  been  enhanced  in  value  aftier  the  alienation," 
the  same  "shall  be  estimated  in  setting  forth  the  widow's  dower 
according  to  their  value  at  the  time  they  were  so  aliened."  (2 
Or.  Laws,  sec  2960.) 
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^'  Any  woman  residing  out  of  the  state  shall  be  entitled  to 
dower  of  the  lands  of  her  deceased  husband  Ijdng  in  this  state, 
of  which  her  husband  died  seised,  and  the  same  may  be  assigned 
to  her  or  recovered  by  her,  as  if  she  and  her  deceased  husband 
had  been  residents  within  the  state  at  the  time  of  his  death. 
(2  Or.  Laws,  sec.  2974.) 

The  third  defense  is  based  on  section  2974. 

The  object  of  this  section  is  not  to  give  a  non*resident  widow 
the  right  to  dower.  That  was  already  done  by  section  2954, 
which  gives  the  right  generally  and  without  qualification,  a0 
to  alienation  by  the  husband  or  the  residence  of  the  parties* 
Although  the  provision  is  affirmative  in  form,  it  has  a  n^ative 
operation.  Therefore  it  must  be  construed  as  if  it  read :  **  No 
woman  residing  out  of  the  state  shall  be  entitled  to  dower  of  the 
lands  of  her  husband,  lying  in  this  state,  of  which  he  did  not  die 
seised."  By  a  necessary  implication  the  section  denies  to  a  non- 
resident woman  the  right  to  dower  of  lands  of  which  her  husband 
was  not  seised  at  the  time  of  his  death. 

Cases  may  arise  in  which  the  time  when  the  woman  was  non- 
resident, with  reference  to  the  act  of  alienation  by  her  husband 
or  even  his  death,  may  be  material  in  the  construction  of  this 
statute.  But  in  this  case  it  appears  that  the  woman  never  was 
a  resident  of  the  state,  and  therefore  no  such  question  can 
arise. 

It  rests  with  the  legislature  to  say,  what  interest,  if  any,  mais 
ried  persons  shall  have  in  the  property  of  each  other,  as  an  inci- 
dent of  the  relation  between  them.  It  may  give  or  withhold 
dower  altogether.  Or  it  may,  for  the  security  of  titles  and  the 
protection  of  innocent  purchasers,  provide  that  a  non-resident 
woman  whose  very  existence  is  probably  unknown  within  the 
state,  and  is  practically  disavowed  by  the  husband,  shall  not  be 
entitled  to  dower  of  lands  which  he  has  disposed  of  without  hev 
concurrence  or  consent  and  ostensibly  as  a  single  man. 

This  very  case  appears  to  be  a  good  illustration  of  the  wisdom  of 
the  provision.  Thorburn  was  probably  a  transient  person.  His 
wife  was  unknown;  and  probably  the  fact  that  he  had  one  was 
never  even  suggested.  To  subject  persons  buying  property  of 
him  under  such  circumstanoes  to  a  claim  of  dower  in  after  yeais 
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might  well  be  thought  ioespedienty  if  not  ui\ju8ty  and  therefore 
the  legislature  has  denied  it. 

In  BenneU  v.  Harms,  61  Wis,  261 ;  PraU  v.  PraU,  14  JVCeh. 
191 ;  aad  Legate  v.  Semjde^  32  Mich.  438,  this  question  arose 
under  a  similar  statute,  and  it  was  held  that  the  widow  was  not 
entitled  to  dower. 

The  fourth  defease  is  made  under  section  2960.  To  b^n 
with,  it  may  be  admitted  that  the  word  '^  enhanced/'  taken  in 
an  unqualified  sense,  is  equivalent  to  ''increased/'  and  compr^ 
hends  anj  increase  of  value  however  caused  or  arising.  But 
under  the  circumstances  it  ought  to  be  construed  to  include  only 
the  value  caused  by  the  improvements  put  upon  the  land  by  the 
tenant,  or  those  under  whom  he  claims,  and  not  that  which  arises 
fortuitously  or  from  what  may  be  called  natural  causes 

I  know  that  at  common  law  the  value  at  the  time  of  alienation 
was  the  basis  on  which  the  value  of  dower  was  estimated.  (4 
Kent,  66.)  But  it  was  always  an  ui^just  rule,  and  founded  on 
special  reasons  that  have  no  force  at  this  time  or  in  this  country, 
where  it  has  been  ably  criticised  and  questioned. 

A  buys  a  piece  of  wild  land,  such  as  this  was  in  1865,  of  a 
known  married  man,  and  omits  to  obtain  the  wife's  relinquish- 
ment of  dower.  When  the  husband  dies  and  the  widow's  right 
of  dower  becomes  a  vested  interest  in  one  third  of  the  land  for 
ber  natural  life,  the  same  has  increased  in  value  many  times, 
without  either  the  labor  or  capital  of  the  purchaser.  On  what 
consideration  of  public  policy  or  natural  justice  should  she  be 
deprived  of  her  share  of  this  increase  in  value  for  the  benefit  of 
one  who  gave  nothing  for  it,  and  deliberately  took  the  cliauces 
on  her  husband  surviving  her?  None  has  been  suggested  nor 
can  there  be  any.  Sitting  in  this  court,  if  the  case  was  to  turn 
on  the  decision  of  this  question,  I  might  not  feel  justified  on  the 
authorities  in  sustaining  the  demurrer  to  this  defense.  But  if  I 
were  sitting  in  the  supreme  court  of  the  state  I  would  do  so 
without  hesitation. 

To  provide  that  a  woman  shall  have,  at  the  death  of  her  hus- 
band, dower  in  all  the  lands  of  which  he  was  seised  of  an  estate 
of  inheritance  during  the  marriage,  and  then  declare  that  in 
case  the  husband  aliened  the  same  during  his  life  that  she  shall 
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not  have  the  benefit  of  the  intermediate  rise  in  value  of  the 
property^  is  a  l^al  ''juggle/^  that  may  fitly  be  characterized  as 
keeping  theword  of  promise  to  the  ear  and  breaking  it  to  the  hope. 

Since  writing  the  above^  I  have  been  fortunate  enough  to 
come  across  Powell  v.  Mdnuf.  Cb.  3  Mason^  347^  in  which  Mr. 
Justice  Story,  with  his  usual  research  and  wealth  of  learning, 
maintains  that  at  common  law  a  woman  was  dowable  of  the 
lands  aliened  by  her  husband  during  marriage,  according  to 
their  value  at  the  time  of  the  assignment,  less  the  value  of 
improvements  placed  thereon  by  the  purchaser  or  the  increase 
directly  consequent  on  such  improvements;  citing  with  marked 
approbation  the  opinion  of  Mr.  Chief  Justice  Tilghman,  in 
Ihompson  V.  MonoWf  6  Serg.  &  B.  289,  in  which  the  same 
doctrine  is  maintained.     In  conclusion  he  says: — 

'^  This  doctrine  appears  to  me  to  stand  upon  solid  principles 
and  the  general  analogies  of  the  law.  If  the  land  has,  in  the 
intermediate  period,  risen  in  value,  she  receives  the  benefit ;  if  it 
has  depreciated,  she  sustains  the  loss.  Her  title  is  consummate 
by  her  husband's  death,  and  in  the  language  of  Lord  Coke,  that 
'title  is  to  the  quantity  of  land,  viz.,  one  just  third  part,''' 

The  motion  is  denied  and  the  demurrer  overruled* 


The  United  States  v.  Meyer  Bbaitsteen  et  al. 

DiaXBZOZ^OOUBT,  NOBTHXBN  DlBTRZOT  OT  OaUTOSNIA. 

NoTXMBSB  36,  1887. 

FtjBUO  Lards— Unlawful  Evolosubib— Eazlboad  Gbaht. — Act  of  Oongreaa  of 
Febmary  25, 1885,  provides  that  all  enclosures  of  public  lands  entered  by  any 
^penon  or  oorporation  without  claim  or  color  of  title  to  said  lands  acquired  in 
good  faith  shall  be  unlawfuL  Defendant,  as  licensee  of  the  Southern  Paoiflo 
Bailroad  Company,  had  enclosed  certain  lands  of  the  land  grant  of  the  com- 
pany. The  lands  had,  on  filing  of  the  plat  of  the  proposed  road  by  the  com- 
pany, been  withdrawn  from  settlement  by  the  United  States,  though  they  had 
not  been  earned  yet  by  the  company.  Reld,  that  such  enolosares  of  lands  did 
not  faU  within  those  prohibited  by  the  act  of  Congress. 

Before  Hoffman,  District  Judge. 
Mr.  John  T,  Oarey,  United  States  Attorney. 
Measra.  JBiener  &  Franks  for  the  plaintiff 
V.  Joseph  D.  Bedding f  of  counsel: 
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Hoffman,  J.  This  aeticm  is  broagbt  under  the  act  of  Feb- 
ruary 25, 1886,  entitled  ^^  An  act  to  prevent  onlawful  ooenpancy 
of  public  lands/' 

The  first  secdcm  is  as  follows:    ^'All  endosures  of  public 
kods  in  any  state  or  territory  of  the  United  States  heretofore 
or  to  be  hereafter  made,  erected,  or  constructed  by  any  person, 
party,  association,  or  corporation,  to  any  of  which  land  included 
within  the  enclosure  the  person,  party,  association,  or  corpora- 
tion making  or  controlling  the  enclosure  had  no  claim  or  color 
of  title  made  or  acquired  in  good  faith,  or  an  asserted  right 
thereto,  by  or  under  any  claim  made  in  good  fitith,  with  a  view 
to  entry  thereof  at  the  proper  land  office  under  the  general  laws 
of  the  United  States  at  the  time  any  such  enclosure  was  or  shall 
be  made,  are  hereby  declared  to  be  unlawful,  and  the  mainte- 
naoee,  creation,  construction,  or  control  of  any  such  enclosure  is 
hereby  forbidden ;  and  the  assertion  of  a  right  to  the  exclusive 
Qse  and  oeenpaocy  of  any  part  of  the  public  lands  of  the 
UDtted  States  in  any  state,  or  in  any  of  the  territories  of  the 
United  States,  without  claim,  color  of  title,  or  asserted  right  as 
above  specified  as  to  encleanre,  is  likewise  dedued  unlawful 
and  hereby  prohibited.'^ 

The  second  seetton  empoweis  the  court  before  whieh  the  suit 
is  brought,  in  case  tbe  enclosure  shall  be  found  unlawful,  to 
make  the  proper  order  or  decree  for  the  destruction  of  the  enclos- 
ure in  a  summaiy  way,  unless  the  enclosure  shall  be  r^noved 
within  five  days  after  the  order  of  the  court. 

The  evidence  in  this  case  disdoses  that  the  defendants  have 
erected  a  continuous  fence  on  lands  owned  by  them,  or  on  odd 
numbered  sections  of  land  within  the  limits  of  the  grant  to  the 
Southern  Pacific  Bailroad  Company  by  the  act  of  June  27, 1866, 
of  which  company  they  are  licensees. 

This  fence  surrounds  and  endose^  a  large  tract  of  land  in  the 
center  of  which  is  an  inconsiderable  acreage  of  public  land. 
But  roadways  are  provided,  and  the  fence  furnished  with  gates 
which  are  kept  unlocked,  and  which  afford  access  to  the  public 
land  within  the  enclosure. 

The  evidence  further  shows  that  on  January  3, 1867,  the  rail- 
jnoad  company,  in  compliance  with  the  provisions  of  the  act  of 
XTTT,  Sawt.— A. 
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1866,  filed  in  the  office  of  the  oommissioner  of  the  land  office  a 
plat  thereof,  in  which  the  line  of  the  road  was  designated. 

By  the  sixth  section  of  the  act  the  odd  sections  of  land  granted 
by  the  act,  after  the  general  route  of  the  railroad  shall  be  fixed, 
are  declared  ^^not  to  be  liable  to  sale,  entry,  or  pre-emption  before 
or  after  they  are  surveyed,  except  by  the  said  company,  as  pro- 
vided in  the  act," 

The  question  to  be  decided  is  whether  this  continuous  fence 
constructed  as  above  described  has  been  built  and  maintained  in 
violation  of  the  act  of  1885,  and  should  be  removed  by  order 
of  the  court.  I  do  not  imderstand  it  to  be  contended  on  the 
part  of  the  United  States  that  the  act  was- intended  to  prohibit 
the  erection  of  fences  upon  their  own  lauds  by  the  owners  thereof, 
whenever,  by  connecting  with  other  fences  built  on  public  lands, 
they  form  part  of  a  continuous  line  of  fencing  and  serve  to  com- 
plete an  enclosure  of  public  lands.  But  it  is  urged  that  the  title 
to  the  reserved  or  odd  sections  upon  which  fences  have  been 
erected  by  the  license  or  authority  of  the  railroad  company  is  in 
the  United  States  until  the  railroad  is  constructed  and  accepted 
by  the  government,  and  that  until  the  lands  have  been  earned  by 
the  railroad  company  the  odd  sections  must  be  regarded  as  publio 
land.and  their  enclosure  within  the  prohibition  of  the  act  of  1885. 

The  defendants,  on  the  other  hand,  contend  that  the  act  of 
Congress  granting  lands  to  aid  in  the  construction  of  the  rail- 
road operated  as  a  grant  in  praxenti  of  certain  sections  of  land 
to  be  afterwards  located;  that  when  so  located  by  the  filing  in 
the  land  office  of  a  map  designating  the  route  of  the  proposed 
railroad  as  prescribed  by  law,  the  location  became  certain,  and 
the  title  of  the  company  attached  to  the  granted  sections,  as  of 
the  date  of  the  approval  of  the  act;  that  the  provisions  of  the 
act  imposing  certain  conditions  on  the  company  do  not  affect  the 
creation  or  vesting  of  the  estate  granted  by  the  act;  that  they 
are  merely  conditions  subsequent,  which  render  the  estate  liable 
to  be  defeated  for  breach  of  such  conditions,  and  that  upon  such 
breach  Congress  alone  has  power  to  declare  or  take  advantage 
of  the  forfeiture.  These  views  are  maintained  in  a  very  elabo- 
rate opinion  by  the  supreme  court  of  Montana  in  JV.  P.  JB.  jB.  Qk 
«^  Majors^  2  West.  Coast  Bep.  23. 
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There  are  also  some  general  expressions  in  the  opinion  of  the 
Bopreme  court  in  Butts  v.  N.  P.  R.  R.  Go,  119  U.  S.  55,  from 
which  the  same  conclusions  might  be  drawn.    On  the  other 
hand,  it  has  been  held  by  Mr.  J.  Deady,  in  two  judgments 
marked  by  his  accustomed  vigor  and  clearness,  that  the  odd 
numbered  sections  granted  by  Congress  in  aid  of  railroads  are 
set  apart  and  devoted  to  the  construction  of  the  roads;  but  that 
they  are  not  granted  inprassenti  to  the  corporations.    And  that 
the  act  is  in  effect  an  agreement  or  provision  that  the  same  .«hall 
be  conveyed  absolutely  to  the  corporation  when  and  as  fast  as  any 
twenty-five  miles  of  the  road  shall  be  completed  and  accepted  by 
the  United  States.     And  that  in  the  mean  time  the  legal  title  to 
the  unearned  sections  remains  in  the  United  States,  who  may 
therefore  maintain  legal  proceedings  against  any  one  who  unlaw- 
fully cuts  timber  upon  them.     (  United  States  v.  Childera,  8  Sawy. 
171 ;   United  States  v.  Ordioay,  30  West.  Coast  Rep.  30.) 

I  cannot  add  anything  to  the  force  of  the  arguments  by  which 
this  eminent  judge  has  maintained  the  conclusions  he  has  reached. 
I  will  only  remark  that  it  would  be  a  strange  instance  of  improvi- 
dence or  oversight  on  the  part  of  Congress,  if,  when  setting  apart 
and  devoting  so  large  a  portion  of  the  public  domain  to  aid  and 
secure  the  construction  of  a  railroad,  it  has  conferred  upon  the 
projectors  of  the  road  the  right  to  dispose  of,  encumber,  or 
greatly  impair  the  value  of  the  lands  by  cutting  the  timber  or 
other  waste,  when  as  yet  the  road  only  exists  on  paper,  and  when 
its  construction  has  not  been  and  perhaps  never  will  be  even 
commenoed.    But  it  is  to  be  observed  that  by  the  terms  of  the 
law,  upon  the  filing  of  the  map  designating  the  route  of  the  pro- 
posed railroad,  the  granted  sections  are.  withdrawn  from  settle- 
ment and  occupancy  under  the  homestead  and  pre-emption  laws. 
They  therefore  cease  to  be  vacant  public  lands  of  the  United 
States,  so  far  as  that  phrase  imports  lands  open  to  settlement,  and 
whether  or  not  the  fee  passes  to  the  companies  so  that  they  can 
alienate,  encumber,  or  waste  them,  at  least  an  inchoate  or  incep- 
tive title  passes,  which  will  ripen  into  a  perfect  title  when  it  is 
earned  by  the  construction  of  the  road.    And  in  the  n>ean  time 
the  lands  are  held  in  trust  for  the  company  by  the  government, 
which  has  agreed  not  to  dispose  of  or  appropriate  them. 
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Whether  the  oomponies  may  not^  while  the  road  is  in  process 
of  coDstmction^  enter  and  build  fences  upon  the  land^  was  not 
considered  or  decided  by  Judge  Deady.  But  whatever  view 
may  be  taken  of  the  nature'  of  the  railroad  oompany^s  title  to 
the  granted  sections  before  the»completion  and  acceptance  of  so 
much  of  the  road  as  will  entitle  them  to  a  patent,  it  is,  I  think, 
plain  that  the  entering  and  construction  of  fences  upon  the  land 
are  not  within  the  prohibition  contained  in  the  act  of  1885. 
That  act,  as  the  debates  clearly  show,  was  intended  to  prevent 
the  enclosure  and  appropriation  of  vast  tracts  of  public  land, 
said  to  be  millions  of  acres  in  extent,  by  associations  of  wealthy 
cattle  owners,  known  as  ^^  cattle  kings,''  without  a  shadow  or 
pretense  of  title. 

These  tracts  were  surrounded  by  barbed  wire  fences,  and  all 
persons  desirous  of  settling  upon  the  land  under  the  laws  of  the 
United  States  were  vigorously  excluded,  in  some  cases  by  vio- 
lence or  threats.  Such  enclosures  the  law  was  intended  to  pro- 
hibit, and  they  were  required  to  be  demolished  by  the  decree  of 
the  court.  But  great  care  seems  to  have  been  taken  to  restrict 
the  application  of  this  unusual  and  summary  remedy  to  cases 
of  wholly  unauthorized  appropriations  and  enclosures  of  public 
lands  to  which  the  party  making  the  enclosure  ^^had  no  claim 
or  color  of  title  made  or  acquired  in  good  &ith.''  • 

It  certainly  cannot  be  contended  that  the  railroad  company 
erecting  fences  on  the  granted  lands  have  done  so  ^^  without  claim 
or  color  of  title  made  or  acquired  in  good  faith."  And  it  is 
only  to  such  etectbns  and  enclosures  that  the  act  applies. 


Denny  v.  Dodson. 

Onomr  OoDST,  Dunxcnr  of  OBaooir. 
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1.  POBUO  Lamdb— >Baxlboad  Qraut — y oBTHgmi  PAomo^EmoT  op.'^The 
oongraMlonal  gnnt  of  the  odd-nambered  seotionB  of  the  pablio  lind  on  the  line 
of  the  Northern  Pftoiflc  Bailway  to  thftt  corporation  is  a  present  one,  and  paaaet 
the  legal  title  to  the  grantee ;  but  the  corporation  is  not  authorised  to  dispose 
of  or  eoonmber  the  land  without  the  consent  of  Congress,  except  the  earned 
portions  lying  opposite  to  any  twenty-fiTo-mUe  section  of  the  road,  after  tlw 
oonstruotion  thereofi  and  the  aooeptanoe  of  the  same  by  the  United  States. 
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2.  Sam&  — N&entiy  ootUd  be  made  of  any  land,  in  an  odd-numbered  aeotion  within 
the  limits  of  tbfr  grant,  under  the  town-site,  homestead,  or  pre-emption  act  after 
Aogost  18, 1870^  when  the  railway  company  filed  its  map  of  general  route  with 
the  aecretary  of  the  interior,  in  the  office  of  the  oommiaaioner  of  the  general 
land  office. 

8i  Bin.  —The  location  of  the  line  of  the  road  in  a  atate  or  territory  determines 
the  width  of  the  grant— whether  of  tea  or  twenty  alternate  seotionB— without 
reference  to  the  fact  of  whether  the  grant  inclndea  Umda  within  the  limits  of  a 
state  or  not. 

L  8ahi — The  condition  attached  to  the  grant  to  the  railway  company,  that  the 
road  shall  be  completed  by  a  day  named,  is  a  condition  subsequent,  for  a  breach 
of  which  no  one  but  the  goyemment,  the  grantor,  can  claim  a  forfeiture ;  and 
the  title  of  the  company,  though  defeasible  in  the  mean  time,  is  still  the  legal 
one,. on  which  it  may  maintain  ejeeiment  against  any  intruder  or  trespasser. 

Before  Field,  Circuit  Justice,  and  Deadt,  District  Judge. 

Action  to  recover  possession  of  real  property^ 
This  is  an  action  of  ejectment  to  recover  possession  of  certain 
lots  in  the  town  of  Arlington,  Gilliam  County,  Or^on,  being 
portions  of  section  21,  in  township  3  N.,  of  range  21  E.  of  the 
Wallamet  meridian,  in  that  state. 

The  plaintiff  claims  title  to  them  under  the  grant  made  to  the 
Northern  Pacifio  Railroad  Company,  by  the  act  of  Congress  of 
July  2, 1864.     The  complaint  allies  that  he  is  the  owner  in 
fee  of  the  premises ;  that  the  defendant  is  in  possession  thereof, 
and  wrongfully  withholds  the  possession  from  him  to  his  dam- 
age of  two  hundred  dollars.     In  order  to  show  that  the  action 
arises  under  a  law  of  the  United  States,  so  as  to  bring  it  within 
the  jurisdiction  of  the  circuit  court,  the  eomplaint  refers  to  the 
act  of  July  2,  1864,  '^granting  lands  to  aid  in  the  construction 
of  a  railroad  and  tel^raph  line  from  Lake  Superior  to  Puget 
Sound,  on  the  Pacific  Coast,  by  the  northern  route,^'  and  to  acts 
and  joint  resolutions  supplementary  thereto  and  amendatory 
thereof  and  alleges  that  the  plaintiff  derives  title  to  the  lands  in 
controversy,  and  holds  them  under  those  acts  and  resolutions, 
and  by  a  deed  from  the  Northeiii  Pacific  Railroad  Company. 
The  complaint  then  sets  forth,  that  under  these  acts  and  resolu- 
tions, there  was  granted  to  that  company,  its  successors  and 
assigns,  for  the  purpose  of  aiding  in  the  construction  of  the  railroad 
and  tel^raph.  line  mentioned,  every  alternate  section  of  public  land 
designated  by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile^  on  each  side  of  the  railroad  line,  as  the  same 
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oonsideration,  conveyed  the  premises  to  the  plaintiff,  who  has 
since  been  and  now  is  the  owner,  seised  in  fee  and  entitlal  to 
the  possession  thereof.  The  complaint  concludes  with  a  prayer 
that  the  plaintiff  have  judgment  against  the  defendant  for  the 
possession  of  the  premises,  and  for  the  sum  of  two  hundred  dol- 
lars damages  for  wrongfully  withholding  the  possession  from 
him.  To  the  complaint  the  defendant  demurred,  upon  the 
ground  that  it  did  not  state  a  sufBcient  cause  of  action;  and 
upon  this  demurrer  the  cause  was  heard. 

Mr.  Cyrus  A.  Dolph  and  Mr.  Balph  M.  Dementy  for  plaintiff. 

Mr.  Alfred  8.  Bennett  and  Mr.  J.  Q.  Adams^  for  defendant 

By  the  Court,  Field,  Circuit  Justice.  As  the  complaint  avers 
that  the  premises  in  controversy  were  a  part  of  the  land  granted  to 
the  Northern  Pacific  Railroad  Company  by  the  act  of  Congress 
of  July  2,  1864,  and  that  they  were  free  from  any  claims  wliich 
would  defeat  their  vesting  in  the  company,  at  the  time  the  gen- 
eral route  of  its  railroad  was  designated,  and  a  map  thereof  filed 
with  the  commissioner  of  the  general  land  office,  and  the  lands 
opposite  to  such  route  were  withdrawn  from  sale,  entry,  and 
pre-emption,  the  only  objections  that  can  be  raised  upon  the 
demurrer  must  go  to  the  sufficiency  of  the  title  granted  to  main- 
tain ejectment,  or  to  the  omission  of  the  complaint  to  aver  that 
the  lands  were  as  free  from  any  other  claims  when  the  route 
became  definitely  fixed  as  when  the  general  route  was  designated, 
and  a  map  thereof  filed ;  and  such  is  the  purport  of  the  argument 
of  the  defendant. 

As  to  the  title,  his  contention  is  that  the  grant  contained  in 
the  act  of  July  2,  1864,  "was  not  a  grant  of  title  in  proeaenliy 
but  only  of  an  inchoate  interest  in  the  lands  described;  that 
the  building  of  each  twenty-five-mile  section  was,  by  the  terms 
of  the  act,  a  condition  precedent  to  the  vesting  of  title  to  lands 
coterminous  to  such  section ;  and  that,  upon  the  failure  of  the 
company  to  complete  the  entire  road  within  the  time  designated 
in  the  act,  the  title  to  all  lands  not  then  earned  remained  in  the 
United  States,  and  could  not  pass  to  the  company  without 
affirmative  action  on  the  part  of  Congress.    By  "an  inchoate 
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interest/'  as  here  used,  is  probably  meant  an  interest  which  might 
afterwards  be  enlarged  into  a  title  as  the  construction  of  the 
road  proceeded.  To  determine  the  weight  of  these  objections^ 
a  careful  examination  of  the  language  and  object  of  the  act  of 
July  2, 1864,  is  necessary.    (13  Stats,  c.  217,  p.  365.) 

By  the  first  section  the  Northern  Pacific  Sailroad  Company 
was  incorporated,  and  authorized  to  layout,  construct^ and  main- 
tain a  continuous  railroad  and  tel^raph  line,  with  the  appurte- 
nances, from  a  point  on  Lake  Superior,  in  the  state  of  Minnesota 
or  Wisconsin,  and  thence  westerly  by  the  most  eligible  route,  as 
should  be  determined  by  the  company,  within  the  territory  of 
the  United  States,  on  a  line  north  of  the  forty-fifth  degree  of 
latitude,  to  some  point  on  Puget  Sound,  with  a  branch  by  the 
valley  of  the  Columbia  River  to  a  point  at  or  near  Portland,  in 
the  state  of  Or^on.  The  company  was  also  invested  with  all 
the  powers,  privil^es,  and  immunities  necessary  to  carry  into 
effect  the  purposes  of  the  act. 

By  the  third  section  a  grant  of  land  was  made  to  the  company. 
Its  language  is:— 

^'  That  there  be,  arid  hereby  is,  granted  to  the  Northern  Pacific 
Bailroad  Company,  its  successors  and  assigns,  for  the  purpose 
of  aiding  in  the  construction  of  said  railroad  and  telegraph  line 
to  the  Pacific  Coast,  and  to  secure  the  safe  and  speedy  transpor- 
tation of  the  mails,  troops,  munitions  of  war,  and  public  stores 
over  the  route  of  said  line  of  railway,  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile  on  each  side  of 
said  railroad  line,  as  said  company  may  adopt,  through  the  ter- 
ritories of  the  United  States,  and  ten  alternate  sections  of  land 
per  mile  on  each  side  of  said  railroad  wherever  it  passes  through 
any  state,  and  wherever  on  the  Ibe  thereof  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other  claims  or  rights  at 
the  time  the  line  of  said  road  is  definitely  fixed  and  a  plat  thereof 
filed  in  the  office  of  the  commissioner  of  the  general  land  office. 
And  whenever  prior  to  said  time  any  of  said  sections  or  parts 
of  sections  shall  have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted  or  othenvise  disposed  of,  other 
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lands  shall  be  selected  hy  said  oompftnjr  in  lieu  thereof^  under 
the  direction  of  the  secretary  of  the  interior,  in  alternate  sections 
and  designated  by  odd  numbers,  not  more  than  ten  miles  beyond 
the  limits  of  said  alternate  sections/' 
By  the  fourth  section  it  was  enaoted^— ^ 
''That  whenever  said  Northern  Pacific  Bailroad  Company 
shall  have  twenty-five  consecutive  miles  of  any  portion  of  said 
railroad  and  telegraph  line  ready  for  the  service  contemplated^ 
the  President  of  the  United  States  shall  appoint  three  commis* 
sioners  to  examine  the  same,  and  if  it  shall  appear  that  twenty- 
five  consecutive  miles  of  said  road  and  telegraph  line  have  been 
completed  in  a  good,  substantial,  and  workmanlike  manner,  as 
in  all  other  respects  required  by  this  act,  the  commissioners 
shall  so  report  to  the  President  of  the  United  States,  and  patents 
of  lands,  as  aforesaid,  shall  be  issued  to  said  company,  confirm' 
ing  io  said  company  the  right  and  title  to  sadd  lands,  situated 
opposite  to  and  coterminous  with  said  completed  section  of  said 
road;  and  from  time  to  time,  whenever  twenty-five  additional 
consecutive  miles  shall  have  been  constructed,  completed,  and 
in  readiness  as  aforesaid,  and  verified  by  said  commissioners  to 
the  President  of  the  United  States,  then  patents  shall  be  issued 
to  said  company,  conveying  the  additional  sections  of  land  as 
aforesaid/' 

By  the  sixth  section  it  was  enacted : — 
''That  the  President  of  the  United  States  shall  cause  the 
lands  to  be  surveyed  for  forty  miles  in  width  on  both  sides  of 
the  entire  line  of  said  road,  ajier  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  construction  of  said  rail- 
road ;  and  the  odd  sections  of  land  hereby  granted  sliall  not  be 
liable  to  sale  or  entry,  or  pre-emption,  before  or  after  they  are 
surveyed,  except  by  said  company,  as  provided  in  this  act;  but 
the  provisions  of  the  act  of  September,  1841,  granting  pre- 
emption rights,  and  the  acts  amendatory  thereof,  and  of  the  act 
entitled  'An  act  to  secure  homesteads  to  actual  settlers  on  the 
pablic  domain,'  approved  May  20,  1862,  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands  on  the  line  of  said 
road,  when  sorveyed,  excepting  those  hereby  granted  to  said 
company/' 
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The  act  also  declared  that  the  grants  were  made^  and  the 
rights  and  privileges  were  conferred  upon  and  accepted  by  the 
company^  on  the  condition  that  it  should  commence  work  on 
the  road  within  two  years  from  the  approval  of  the  act  by  the 
president^  and  complete  and  equip  the  whole  road  by  the  4th  of 
July^  1876 ;  and  upon  the  further  condition  that,  if  the  company 
should  make  any  breach  of  the  conditions  of  the  grants,  and 
allow  the  same  to  continue  for  upwards  of  one  year,  then  at-any 
time  thereafter  the  United  States  might  ^Mo  any  and  all  acta 
and  things ''  needful  and  necessary  to  insure  a  speedy  completion 
of  the  road.  By  a  subsequent  act,  the  time  for  the  commence- 
ment of  the  road  was  extended  to  July  2,  1868,  and  for  its 
completion  to  July  4,  1878.     (14  Stats.  365.) 

The  terms  in  which  the  land  is  granted  do  not  support  the 
contention  of  the  defendant.  They  import  the  transfer  of  a 
present  title,  and  not  one  to  arise  in  the  future.  They  are  "that 
there  be,  and  hereby  is,  granted^'  to  the  company  every  alternate 
section  of  the  lands  designated.  There  is  nothing  in  them  to 
indicate  that  only  a  partial  or  limited  interest  is  intended.  The 
lands  themselves,  described  by  the  sections  named,  are  granted ; 
and,  of  course,  whatever  interest  the  United  States  possessed  in 
such  lands  passed,  unless  the  import  of  the  terms  be  qualified  by 
subsequent  provisions  of  the  act ;  and  whether  such  is  the  case 
we  shall  presently  consider.  Similar  terms  are  employed  in  a 
large  number  of  congressional  grants  of  land,  and  notably  so  in 
those  made  to  aid  in  the  construction  of  railroads.  They  have 
been  considered  by  the  supreme  court  in  many  instances,  and  in 
all  of  them  have  received  the  same  interpretation ;  which  is  that 
unless  restricted  by  other  clauses  of  the  act,  they  import  a  grant 
in  prassenii,  conveying  at  once  the  interest  of  the  United  States 
to  the  lands  described,  whatever  that  may  be. 

As  the  sections  granted  are  to  be  along  the  line  of  the  railroad, 
they  cannot  be  located  until  the  line  of  the  road  is  fixed.  The 
<grant  is  therefore  in  the  nature  of  a  float;  and  the  title  does  not 
become  definitely  attached  to  specific  sections  until  they  are 
capable  of  identification.  But  when  they  are  once  identified,  the 
title  attaches  as  of  the  date  of  the  grant,  except  as  to  such  par- 
cels as  in  the  mean  time  by  the  terms  of  the  act  have  been  other-r 
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wise  appropriated.  It  is  in  this  sense  that  the  grant  is  termed 
a  grant  inprcBsenU.  The  eases  of  Schvlenberg  v.  Harriman^  21 
Wall.  44,  65;  BaUroad  Oo.  v.  UrUted  States,  92  U.  S.  733; 
Railway  Oo.  v.  BaUway  Oo.  97  U.  8.  491 ;  and  Railroad  Oo.  v. 
Bcddwiuy  103  IT.  S.  426,  may  be  examined  for  farther  illostra- 
tion  of  this  subject,  and  the  construction  by  the  supreme  court 
of  similar  terms  of  grant.  In  the  Leaventoorth  Oase,  that  court 
said: — 

"'There  be  and  is  hereby  granted'  are  "words  of  absolute 
donation,  and  import  a  grant  in  prcesenti.  This  court  has  held 
that  they  can  have  no  other  meaning,  and  the  land  department 
on  this  interpretation  of  them  has  uniformly  administered  every 
previous  similar  grant.  They  vest  a  present  title  in  the  state  of 
Kansas  [the  grantee  named],  though  a  survey  of  the  lands  and 
a  location  of  the  road  are  necessary  to  give  precision  to  it  and 
attach  it  to  any  particular  tract.  The  grant  then  becomes  cer- 
tain, and  by  relation  has  the  same  effect  upon  the  selected  parcels 
as  if  it  had  specifically  described  them."    (92  U.  S.  741 .) 

The  present  title  here  mentioned  is  a  l^al  title,  as  distinguished 
from  an  equitable  or  inchoate  interest  arising  upon  a  contract  or 
promise  of  the  government.  The  words  "  there  be  and  is  hereby 
granted '^  are  not  words  of  contract  or  promise,  but,  as  said  in 
the  citation,  are  words  of  absolute  donation ;  that  is,  they  transfer 
a  present  legal  right  to  the  sections  designated,  which  becomes 
attached  to  them  specifically  whenever  they  are  identified. 

The  defendant  contends  that  the  natural  import  of  the  grant- 
ing terms  is  qualified  and  restricted  by  the  fourth  section  of  the 
act,  which  provides  that  whenever  twenty-five  miles  of  the  road 
are  completed  in  a  good,  substantial,  and  workmanlike  manner, 
and  oommissioners  appointed  to  examine  the  same  have  made  a 
report  to  that  effect  to  the  President,  patents  shall  be  issued 
'' confirming  to  the  company  the  right  and  title  to  said  lands 
situate  opposite  to  and  coterminous  witli  the  said  completed  sec- 
tion of  the  road."     Why,  it  is  asked,  is  there  a  necessity  of  such 
patents,  if  the  title  passed  by  the  act  itself?    There  are  many 
reasons  why  patents  should  be  issued  upon  the  completion  of 
portions  of  the  road.    They  would  identify  the  lands  which  are 
ooterminoos  with  the  road  completed!;  they  would  be  evidence 
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iliat  the  grantee^  in  the  constructiou  of  that  portion  of  the  road^ 
had  fully  complied  with  the  oonditioDS  of  the  grant,  and  to  that 
extent  the  grant  was  relieved  of  poesibility  of  forfeiture  for 
breach  of  its  conditions;  and  they  would  obviate  the  necessity 
of  any  other  evidence  of  the  grantees'  title  to  the  lands  embraced 
in  them.  They  would  thus  be  deeds  of  further  assurance  oon-> 
firmatory  of  the  grantees'  title,  and  so  be  invaluable  to  them  as 
a  source  of  quiet  and  jyeaiee  in  their  possessions.  The  word 
'^confirming''  is  applied  to  such  patents  in  section  4.  Words 
of  sale  and  transfer,  if  used,  would  not  change  the  character  and 
operation  of  the  patents.  There  are  many  instances  in  ihe 
reports  where  such  effect — that  is,  as  deeds  of  further  assur* 
ance,  or  as  evidence  of  the  grantees'  previous  title — has  been 
given  to  patents  authorized  or  directed  to  be  issued  to  parties, 
notwithstanding  a  previous  legislative  grant  of  the  premises  to 
them,  or  a  confirmation  to  them  of  a  previously  existing  title. 
The  case  of  Langdeau  v.  Hdrtes,  reported  in  21  Wall.  521, 
is  an  instance  of  the  latter  kind.  The  supreme  court  there 
said: — 

'*In  the  legislation  of  Congress  a  patent  has  a  double  oper* 
ation.  It  is  a  conveyance  by  the  government,  when  the  govern- 
ment has  any  interest  to  convey,  but  where  it  is  issued  upon  the 
confirmation  of  a  claim  of  a  previously  existing  title,  it  is  docu- 
mentary evidence,  having  the  dignity  of  a  record,  of  the  exist- 
ence of  that  title,  or  of  such  equities  respecting  the  claim  as 
justify  its  recognition  and  confirmation.  The  instrument  is  not 
the  less  efficacious  as  evidence  of  previously  existing  rights 
because  it  also  embodies  words  of  release  or  transfer  from  the 
government." 

See,  also,  Wright  v.  Roaeberryy  121  U.  S.  488,  497. 

The  case  of  Rutherford  v.  Greeners  Heirs,  2  Wheat.  196,  is 
also  instructive  on  this  point,  as  well  as  on  the  character  of  the 
title  conveyed.  In  1782  the  state  of  North  Carolina  passed  an 
act  providing  *'  that  twenty-five  thousand  acres  of  land  shall  be 
allotted  for  and  given  to  Major-General  Nathaniel  Greene," 
within  the  bounds  of  a  tract  reserved  for  the  use  of  the  army^ 
to  be  laid  off  by  commissioners  designated  in  the  act,  as  a  mark 
of  the  high  sense  the  state  entertained  of  *^  the  extraordinarf 
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services  of  that  brave  and  gallant  officer.'^    The  commissioners 
allotted  the  tventy-five  thousand  acres,  and  in  1783  caused  a 
sarvej  of  them  to  be  made  and  returned  to  the  proper  office; 
and  the  suit  brought  by  Butherford,  who  claimed,  under  a  sub- 
sequent entry,  five  thousand  acres  of  the  same  tract,  turned  upon 
the  validity  of  Greene's  title,  and  the  date  at  which  it  com- 
menced.   It  was  contended  by  Butherford^s  counsel  that  the 
vords  of  the  act  gave  nothing;  that  they  were  in  the  future,  not 
in  the  present  tense,  and  indicated  an  intention  to  give  in  future, 
bat  created  no  present  obligation  on  ihe  state,  nor  present  inter- 
est in  Greneral  Greene.    But  the  court,  speaking  by  Chief  Jus- 
tice Marshall,  answered  that  it  thought  differently;  that  the 
words  ^were  words  of  absolute  donation,  not,  indeed,  of  any  spe- 
ctfic  land,  but  of  twenty*five  thousand  acres  in  the  territory 
reserved  for  the  officers  and  soldiers ;  that,  as  the  act  of  setting 
apart  that  quantity  to  General  Gh*«ene  was  to  be  performed  in 
the  future,  the  woids  directing  it  were  necessarily  in  the  future 
tense;  but  that  nothing  coald  be  more  apparent  than  the  inten- 
tion of  the  legislature  to  order  the  commissioners  to  make  the 
allotment,  and  to  give  the  land  when  allotted  to  Greneral  Greene. 
And  the  court  hdid  that  the  general  gift  of  twenty-five  thousand 
acres,  lying  in  the  reserved  territory,  became  by  the  survey  a 
particular  gift  of  that  quantity  contained  in  the  survey,  and  con- 
cluded an  daborete  examination  of  the  title  by  stating  that  it 
was  the  clear  and  unanimous  opinion  of  the  court  that  the  act  of 
1782  vested  a  title  in  General  Greene  to  twenty-five  thousand 
acres  of  land,  to  be  laid  off  within  the  bounds  allotted  to  the  offi- 
cers and  soldiers,  and  that  the  survey  made  and  returned  in  pur- 
suance of  that  act  gave  precision  'to  that  title  and  attached  it  to 
the  land  surveyed. 

On  the  argument  of  the  case  it  was  also  urged  against  the  title 
of  General  Grreene,  that,  by  the  constitution  of  North  Carolina, 
there  should  be  a  seal  of  the  state,  to  be  kept  by  the  governor, 
and  affixed  to  all  grants ;  and  that  the  l^slative  act  could  not 
amount  to  a  grant,  since  it  wanted  a  formality  required  by  the 
oonstitntion.  But  the  court  answered  that  the  provision  of  the 
constitution  was  intended  for  the  completion  and  authentication 
of  an  instrument  attesting  a  title  previously  created  by  law^ 
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which  instrument  was  merely  the  evidence  of  prior  l^al  appro- 
priation^ and  not  the  act  of  original  appropriation  itself.  And 
the  coart  said  that  this  was  so  obvious  that  it  would  certainly 
have  thought  it  unnecessary  to  advert  to  it,  had  not  the  argu- 
ment been  urged  repeatedly,  and  with  much  earnestness,  by 
counsel  of  the  highest  respectability. 

While  a  legal  title  to  the  sections  described,  as  distinguished 
from  a  merely  equitable  or  an  inchoate  interest,  passed  to  the 
railroad  company  by  the  act  of  July  2,  1864,  it  was  not  a  title 
which  could  be  disposed  of  by  the  company  without  the  consent 
of  Congress,  except  as  each  twenty-five-mile  section  of  the  road 
was  completed  and  accepted  by  the  President,  so  as  to  cut  off  the 
right  of  the  United  States  to  compel  the  application  of  the  lands 
to  the  purposes  for  which  they  were  granted,  or  to  prevent  tlieir 
forfeiture  in  case  of  the  company's  failure  to  perform  the  condi- 
tions of  the  grant.  The  lands  were  granted  to  aid  in  the  con- 
struction of  the  road  and  telegraph  line,  and,  as  is  evident  from 
different  provisions  of  the  act.  Congress  designed  to  secure  this 
application  of  them.  But  such  application  would  not,  of  itself, 
operate  to  transfer  the  title;  there  is  nothing  translative  of  title 
in  work  performed.  It  would  merely  remove  the  restriction 
upon  the  use  and  sale  of  the  title  already  granted.  In  that  way 
it  would  not  only  give  the  grantee  the  right  to  a  patent,  but 
would  render  him  free  to  sell  and  transfer  that  right  to  pur- 
chasers. But  in  advance  of  the  construction  of  the  road  and 
tel^raph  line,  or  of  particular  portions,  the  lands  could  not  be 
used  without  the  permission  of  Congress,  so  as  to  cut  off  the 
rights  of  the  United  States  mentioned  above.  Such  permission 
was  given,  when,  on  the  31st  of  May,  1870,  by  the  joint  resolu- 
tion of  the  two  houses.  Congress  authorized  the  company  to  issue 
its  bonds  to  aid  in  the  construction  and  equipment  of  its  road, 
and  to  secure  the  same  by  mortgage  on  its  property  and  rights 
of  property  of  all  kinds  and  description,  real,  personal,  and 
mixed,  including  its  franchise  as  a  corporation.  In  the  property 
mentioned,  the  lands  granted  to  the  company  are  included.  It 
can  hardly  be  supposed  that  Congress  would  have  allowed  this 
mortgage,  if  the  company  had  no  legal  title  to  the  lands  which 
pould  be  held  as  security  for  the  moneys  advanced  on  the  bonds 
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and  transferred  by  sale  upon  foreclosure,  in  case  default  should 
be  made  in  their  payment.  To  suppose  that  Congress  would 
sanction  such  a  proceeding  would  be  to  impute  to  it  compUcity 
in  a  fraud,  which  cannot  be  entertained  for  a  moment.  The 
conclusion  follows  that  it  allowed  the  execution  of  the  mortgage, 
because  it  had  transferred  to  the  company  a  title  to  the  lands 
covered  by  its  grant,  which  could  in  this  way  be  made  available 
to  raise  funds  for  the  work. 

This  interpretation  of  the  granting  terms  of  the  act,  as  quali* 
fied  by  subsequent  provisions,  not  only  secures  the  application 
of  the  property  for  the  construction  of  the  road  and  telegraph 
line,  but  it  also  secures  the  company  against  its  alienation  by 
the  government  to  other  parties.  The  1^1  title  to  the  sections 
having  passed,  the  government  could  not  grant  the  land  to 
others,  when  no  forfeiture  had  been  previously  decreed. 

My  attention  has  been  called  to  the  case  of  United  States 
V.  ChUderSy  8  Sayw.  171,  in  which  the  district  judge  of*  this 
district  holds  that  the  act  of  July  2,  1864,  does  not  operate 
as  a  present  grant  to  the  Northern  Pacific  Railroad  Company 
of  the  lands  described,  but  is  merely  an  agreement  or  pro- 
vision that  the  lands  shall  be  conveyed  to  it  absolutely  when, 
and  as  fast  as,  any  twenty-five-mile  section  of  the  road  is  con- 
structed and  accepted  by  the  United  States;  and  that,  in  the 
mean  time,  the  title  to  the  unearned  and  unpatented  sections 
remains  in  the  United  States.     This  conclusion  is  founded  upon 
the  provision  mentioned,  that,  notwithstanding  the  act  contains 
words  of  present  grant,  a  patent  is  to  issue  to  the  company  for 
the  coterminous  odd  sections,  upon  the  completion  of  every 
twenty-five-mile  section  of  the  road  and  its  acceptance  by  the 
President ;  and  upon  its  supposed  necessity  to  secure  the  applica- 
tion of  the  lands  for  the  construction  of  the  road,  and  enable 
the  United  States  to  apply  the  unearned  and  unpatented  portion 
of  them  in  case  the  company  should  fail  to  complete  the  road  as 
rapidly  as  provided.    The  case  of  Rice  v.  Railroad  Oo.  1  Black, 
358,  is  cited  in  support  of  this  conclusion,  where,  in  an  act  of 
Congress,  words  of  present  grant  of  land  to  the  territory  of 
Minnesota,  to  aid  in  the  construction  of  a  railroad,  are  held  to 
be  controlled  by  other  clauses  of  the  act.    But  those  clauses 
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declared  that  no  title  $hould  vest  in  the  territory^  until  a  oontinu- 
OQfi  line  of  twenty  miles  of  the  road  was  completed — words  to 
which  no  force  ooald  be  given  except  as  a  limitation  upon  the 
terms  of  present  grant,  a  circumstance  which  materially  distin- 
guishes that  case  from  the  present  one.  For  the  reasons  already 
given,  I  am  not  able  to  accept  the  conclusion  of  the  learned 
judge,  who  is  so  generally  right  in  his  decisions  that  one  may 
well  hesitate  to  dissent  from  his  judgment. 

It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he  should 
show  that  a  perfect  and  indefeasible  tide  to  the  lands  granted 
immediately  passed  to  the  company,  or  anything  more  than  a 
defeasible  title,  which  would  become  perfect  and  indefeasible  to 
coterminous  lands  as  the  road  was  completed.  The  road  oppo* 
site  to  the  premises  in  controversy  having  been  completed  and 
accepted,  the  title,  however  imperfect  whilst  encumbered,  if  it 
may  be  so  termed,  by  the  uses  to  which  the  lands  were  to  be 
applied,  has  become  perfect  and  indefeasible;  and  the  costs  of 
surveying,  selecting,  and  conveying  the  lands  having  been  paid 
into  the  treasury  of  the  United  States,  the  only  remaining  obsta* 
de  to  their  sale  or  other  disposition  by  the  company  has  been 
removed.  During  the  construction  of  the  road,  no  one  could 
do  anything  to  defeat  the  ultimate  acquisition  of  a  complete  title 
by  the  company,  however  imperfect  it  may  originally  have  been, 
except  in  one  of  the  wayB  designated  in  the  act ;  that  is,  by  pur- 
chase, entry,  or  pre-emption,  before  the  route  of  the  road  beoune 
definitely  fixed. 

The  contention  of  the  defendant  against  this  view  is  that, 
upon  failure  of  the  company  to  complete  the  entire  road  within 
the  period  fixed  by  the  act,  or  the  supplementary  act,  the  title 
to  the  land  not  then  earned  failed,  and  could  b<!  restored  to  the 
company  only  by  affirmative  action  on  the  part  of  Congress;  in 
other  words,  that  the  completion  of  the  entire  road  within  the 
time  designated  was  a  condition  precedent  to  the  vesting  of  title 
to  all  lands  not  previously  earned  by  the  construction  of  a  road 
coterminous  with  them.  For  this  position  we  find  no  warrant 
in  any  provision  of  the  act.  The  conditions  attached  to  the 
grant  are  conditions  subsequent,  and  not  precedent.  The  object 
of  the  grant  was  to  aid  in  the  construction  of  the  toad.    The 
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title  granted  is  therefore  made  to  attach  to  the  sections  desig- 
nated as  soon  as  the  location  of  the  route  of  the  road  is  defi- 
oitelj  fixed,  and  a  map  thereof  filed  in  the  office  of  the  secretary 
of  the  interior,  and  is  not  in  a  state  of  suspense  until  the  road, 
or  a  part  of  it,  is  constructed,  although  not  subject  to  be  dis- 
posed of  by  the  company,  without  the  consent  of  Congress, 
except  as  each  twenty-five-mile  section  is  completed  and  accepted. 
The  conditions  as  to  the  construction  and  equipment  of  the  road 
and  telegraph  line  being  subsequent  and  not  precedent,  no  one 
but  the  government,  the  grantor,  can  claim   a  forfeiture  for 
braich  of  them.    This  is  but  common  learning.    As  was  said 
hj  the  supreme  court  in  Schvlenberg  v.  Harrimany  21  Wall.  62 : — 
"It  is  setUed  law  that  no  one  can  take  advantage  of  the  non- 
performance of  a  condition  subsequent  annexed  to  an  estate  in 
fee  but  the  grantor,  or  his  heirs,  or  the  successors  of  the  grantor, 
if  the  grant  proceed  from  an  artificial  person ;  and  if  they  do 
not  see  fit  to  assert  this  right  to  enforce  a  forfeiture  on  that 
ground,  the  title  remains  unimpaired   in  the  grantee.    The 
authorities  on  this  point,  with  hardly  an  exception,  are  all  one 
way,  from  the  Year  Books  down.    And  the  same  doctrine 
obtains  where  the  grant  upon  condition  proceeds  from  the  gov- 
ernment ;  no  individual  can  assail  the  title  it  has  conveyed  on 
the  ground  that  the  grantee  has  &iled  to  perform  the  conditions 
annexed." 

The  case  of  BaSIroad  Oompany  v.  Traill  OourUyy  115  U.  8. 
601,  is  seemingly  in  conflict  with  the  views  expressed  as  to 
the  character  of  the  title  granted  to  the  company.    On  the 
15th    of  July,   1870,  in  an  act  making   appropriations  for 
sundry  civil  expenses,  and  among  other  things,  for  the  sur- 
vey of  public  lands  within  the  limits  of  the  land  grant  to  the 
Northern  Pacific  Railroad  Company,  Congress  provided  "  that, 
before  any  land  granted  to  said  company  *by  the  United  States 
shall  be  conveyed  to  any  party  entitled  thereto  under  any  of  the 
acts  incorporating  or  relating  to  said  company,  there  shall  first 
be  paid  into  the  treasury  of  the  United  States  the  cost  of  survey- 
ingy  selecting,  and  conveying  the  same  by  the  said  company  or 
party  in  interest.''    (16  Stats.  305,  306.)    In  the  case  cited,  the 
gapreme  court  bad  this  provision  before  it,  and  in  its  opinion 
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there  is  an  expression  to  the  effect  that  the  1^1  title  to  the 
lands  granted  remained  in  the  United  States  until  their  convey- 
ance  was  ezecnted^  that  is,  until  their  patent  was  issued.  The 
question  for  judgment  was^  whether  the  lands  of  the  companj 
eould  be  taxed  by  the  oounty,  under  the  laws  of  the  territory  of 
Dakota,  before  the  patents  issued.  The  oourt  held  that  they 
oould  not  be  thus  taxed;  for,  if  taxed,  they  might  be  sold,  and 
the  government  be  thus  deprived  of  the  costs  incurred  in  survey- 
ing, selecting,  and  conveying  the  lands.  The  government  had^ 
therefore,  determined  to  withhold,  until  such  payment,  the  issue 
of  its  conveyances,  that  is,  its  patents,  which,  as  muniments  of 
title,  would,  as  already  mentioned,  be  of  great  value  to  the  com* 
pany.  By  the  act  as  originally  passed,  the  title  granted  was  not 
disposable,  as  already  stated,  without  the  consent  of  Congress^  so 
as  to  cut  off  the  rights  of  the  United  States  upon  breadi  of  the 
conditions  of  the  grant.  Under  the  reservation  clause  of  the 
act,  the  power  to  amend,  alter,  or  repeal  its  provisions  was  posp" 
sessed  by  Congress,  and  before  the  construction  of  the  road  and 
telegraph  line  was  commenced,  it  imposed  a  new  condition  <hi 
the  disposition  of  the  title;  and  that  was  that  the  company 
should  pay  the  cost  of  surveying,  selecting,  and  conveying  the 
lands — expenses  incurred  for  its  benefit — and  that  the  patents, 
record  evidence  of  the  company's  title,  and  of  its  absolute  power 
to  dispose  of  the  lands,  should  not  issue  until  such  payment. 
The  law  was  therefore,  in  its  effect,  an  assertion  of  a  lien  upon 
the  title  papers,  and  upon  the  lands,  for  expenses  neoessarilj 
incurred  for  their  identification  and  survey,  and  in  the  prepara*- 
tion  of  conveyances  by  the  government;  and  the  decision  of  the 
court  was,  in  substance,  that  such  lien  could  be  made  available 
against  any  taxation  or  sales  thereunder  by  the  territory.  Not- 
withstanding the  expression  referred  to,  it  is  not  believed  that 
the  court  intended  to  hold  that  a  1^1  title  to  the  lands  had  not 
passed  by  the  grant  to  the  company,  and  thus  overrule  or  qualify 
a  long  line  of  decisions,  announced  after  the  most  mature  con^ 
sideration,  and  discredit  the  security  which,  only  a  few  weeks 
before.  Congress  had  authorized  by  mortgage  on  the  lands  to 
raise  funds  to  construct  the  road,  but  only  to  declare  that  the 
power  of  disposition  by  the  grantee  was  stayed  until  the  paj^* 
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meat  of  the  ooet  mentiotied  was  made,  and  ihat  the  right  of  the 
govemment  to  enforce  such  pajment  could  not  be  defeated  by  the 
tax  laws  of  the  territory.  As  thus  ooustmed,  the  decision  is  in 
barmooy  with  other  decisions  of  that  coart  upon  similar  grants 
of  the  United  States. 

It  remains  to  consider  the  efiect  of  the  withdrawal  of  the  lands 
opposite  the  general  route  of  the  load,  by  virtue  of  the  sixth 
section  of  the  act  and  the  direotion  of  theseoretary  of  the  interiori 
upon  the  rights  of  the  company.    The  complaint,  as  is  sera, 
alleges  that  at  thai  time  the  lands  in  controversy  were  puUio 
lands,  not  mineral,  and  not  reserved,  sold,  granted,  occupied  by 
homestead  or  other  settlers,  nor  otherwise  disposed  of  or  located 
upcMi,  and  were  free  from  pre-icmption  or  other  claims  or  rights, 
and  to  them  the  United  States  had  full  title,  not  appropriated 
otherwise  than  by  said  act  of  Congress,  and  the  acts  supplement* 
ary  to  and  amendatory  thereof.     The  act  excepts  from  the  grant 
such  lands  as  are  Deserved,  sold,  granted,  or  otherwise  appropri- 
ated at  the  time  the  line  of  road  is  definitely  fixed  and  a  plat 
thereof  is  filed  in  the  office  of  the  commissioner  of  the  general 
land  office.     The  complaint  makes  no  all^ation  as  to  the  condi- 
tion of  the  premises  in  controversy  at  that  time;  and  hence  it  is 
OMitended  thai  the  complaint  is  defective  in  not  showing  that  the 
lands  in  controversy  were  then  free  from  any  town-site  pr(>. 
emption  or  entry,  the  lands  being  within  the  town  of  Arlington, 
and,  presumably,  held  under  its  pre-emption  claim.    There 
wonld  be  some  force  in  this  position  if  the  withdrawal,  under 
the  sixth  section,  did  not  preclude  any  town-site  pre-emption  or 
entry  aftfr  that  date.    This  section  declares  that,  after  the  gen- 
eral route  of  the  road  shall  be  fixed,  the  President  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in  width  on  both  sides 
of  the  entire  line,  as  fast  as  may  be  required  for  the  construction 
of  the  road,  and  that  the  odd  sections  of  land  granted  ^'  shall 
not  be  liable  to  sale,  or  entry,  or  pre-emption,  before  or  after 
they  are  surveyed,  except  by  said  company,  as  provided  in  this 
act/^     The  law  thus  withdraws  the  land  granted  from  sale,  entry, 
or  pre-emption  from  the  time  the  general  route  is  fixed ;  and  the 
action  of  the  secretary  of  the  interior,  in  formally  announcing 
that  they  are  thus  withdrawn,  is  giving  publicity  only  to  what 
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the  law  itself  declares.  The  object  of  the  law  and  of  the  official 
withdrawal  is  to  preserve  the  land  unencambered  until  the  com- 
pletion and  aooeptanoe  of  the  road^  when  patents  are  to  be  issued 
to  the  company.  As  was  said  by  the  supreme  court  in  a  recent 
case^  speaking  of  the  grant  now  under  consideration  :•— 

'' Although  the  act  does  not  require  the  officers  of  the  land 
department  to  give  notice  to  the  local  land  officers  of  the  with- 
drawal of  the  odd  sections  from  sale  or  pre-emption^  it  has  been 
the  practice  of  the  department  in  such  cases  to  formally  withdraw 
them.  It  cannot  be  otherwise  than  the  exercise  of  a  wise  pre- 
caution by  the  department  to  give  such  information  to  the 
local  land  officers  as  may  serve  to  guide  aright  those  seek- 
ing settlements  on  the  public  lands,  aQd  thus  prevent  settle- 
ments and  expenditures  connected  with  them  which  would 
afterw»ds  prove  to  be  useless.''  {BuUz  v.  Bailroad  Oompanyj 
119  U.  S.  55,  72.) 

The  term  ''entry''  covers  a  homestead  and  town-site  entry  as 
well  as  a  private  entry  made  by  a  settler  after  the  dose  of  the 
public  sales.  It  is  used  to  designate  the  initiatory  proceeding 
taken  for  the  acquisition  of  a  portion  of  the  lands  of  the  United 
States  which  are  open  to  private  sale;  or,  as  said  in  OwUird  v. 
PopCy  12  Wheat.  588, ''  it  means  that  act  by  which  an  individual 
acquires  an  inceptive  right  to  a  portion  of  the  unappropriated 
soil  of  the  country,"  by  filing  his  daim  in  the  appropriate  local 
land  office. 

No  interest  in  the  lands  granted  against  the  rights  of  the  com- 
pany can  be  acquired  after  such  withdrawal,  nor^  indeed,  in  the 
absence  of  its  announcement,  after  the  general  route  is  fixed.  Ab 
was  said  in  the  case  of  BvJttz  v.  Raxbroad  Co.: — 

''The  general  route  may  be  considered  as  fixed  when  its  gen- 
eral course  and  direction  are  determined  afl^r  an  actual  examina- 
tion of  the  country,  or  from  a  knowledge  of  it,  and  is  designated 
by  a  line  on  a  map  showing  the  general  features  of  the  adjacent 
country  and  the  places  through  or  by  which  it  will  pass.  The 
officers  of  the  land  department  are  expected  to  exercise  super- 
vision over  the  matter  so  as  to  require  good  faith  on  the  part  of 
the  company  in  designating  the  general  route,  and  not  to  accept 
an  arbitrary  and  capricious  selection  of  the  line,  irrespective  of 
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the  character  of  the  country  through  which  the  road  is  to 
be  oonstmcted.  When  the  general  route  of  the  road  is  thus 
fixed  in  good  faith,  and  information  thereof  given  to  the  land 
department  by  filing  the  map  thereof  with  the  commissioner 
of  the  general  land  office,  or  the  secretary  of  the  interior, 
the  law  withdraws  from  sale  or  pre-emption  the  odd  sections 
to  the  extent  of  forty  miles  on  each  side.''  (TPo&cy  v.  CAop- 
ma%  101  U.  S.  765;  Dubuque  etc.  y.  Des  Moines  etc  109  U.  8. 
329.) 

In  the  brief  of  counsel,  argument  is  presented  as  to  the  lat- 
eral extent  of  the  grant,  the  road  passing  through  the  territory 
of  Washington,  and,  as  represented,  being  located  near  the 
boundary  line  of  Oregon.     There  is  nothing  in  the  complaint 
which  indicates  the  distance  between  the  line  of  the  road  and 
the  premises  in  controversy.     Its  allegation  is  that  the  plaintiff 
derives  title  to  them  through  the  grant  to  the  Northern  Pacific 
Sailroad  Company,  and  that  they  are  opposite  to  the  route  of 
the  road  as  definitely  fixed.     These  allegations  may  be  taken  as 
equivalent  to  direct  averments  that  the  premises  are  covered  by 
the  grant.    But,  independently  of  this  consideration,  there  does 
not  appear  to  be  any  serious  question  as  to  the  lateral  extent  of 
the  grant.    The  act  of  Congress  makes  that  depend  upon  the 
location  of  the  road,  whether  in  a  territory  or  in  a  state.    If  in 
the  former,  the  grant  has  twice  the  extent  that  it  has  when 
located  in  the  latter.     It  is  the  place  of  location  which  deter- 
mines this  matter.    The  nearness  of  the  line  to  any  other  terri- 
tory or  state  has  nothing  to  do  with  it.    Such,  we  understand, 
has  been  the  uniform  ruling  of  the  land  department,  and  that 
mode  of  determining  the  lateral  extent  of  the  grant  is  the  only 
practicable  one. 

It  follows  from  the  i^iews  expressed  that  the  demurrer  to  the 
complaint  must  be  overruled,  and  the  de&ndant  required  to 
answer;  and  it  is  so  ordered. 

Deadt,  J.,  concurring.  I  concur  in  the  conclusion  of  the 
learned  circuit  justice  that,  on  the  facte  stated  in  the  complaint, 
the  plaintiff  is  the  owner  of  the  premises,  and  entitled  to  the 
possession  thereof,  for  the  reason  that  his  grantor,  the  Northern 
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Pacific  Railroad  Company,  at  and  before  tbe  date  of  tbe  convey* 
ance  to  him,  Ind  coDsfcructed  the  section  of  ite  road  0{^06ite  to 
the  premiees,  and  the  same  had  been  aoeepted  by  the  United 
States. 

After  such  oonstracticm  and  aeoeptanoe,  whether  the  grant  to 
tbe  Northern  Pacific  is  oenstmed  as  ao  i^reaaent  to  convey  the 
land,  or  a  grant  to  take  efiect  when  and  as  &8t  as  any  twenty- 
five  miles  of  the  road  are  com|^ted|  or  aa  a  pveseot  grant  of  the 
l^al  title,  coupled  with  a  restraint  on  the  power  of  alienation 
of  the  land,  until  the  same  is  earned  by  construction,  the  l^al 
title  was  in  the  plaintifPs  grantor,  and  the  patent  to  which  it 
was  entitled  may  be  deemed  to  have  issued. 

As  was  said  by  me  in  United  States  v.  Ordwagj  30  Fed.  Rep. 
35:— 

^^  When  the  right  to  any  odd  section  within  the  limits  of  the 
grant  has  finally  vested  in  the  corporation,  by  reason  of  the 
construction  and  acceptance  of  any  portion  of  the  road,  the  same 
will  relate  back  to  the  time  of  filing  the  map  of  general  route 
— the  initiative  step  in  the  process  of  complying  with  the  act; 
and  the  patent  to  which  the  corporation  is  then  entitled  may^ 
for  all  practical  purposes,  be  deemed  to  have  issued.^' 

As  to  all  the  other  points  covered  by  the  opinion  of  the  court, 
I  fully  concur  in  both  the  conclusions  and  the  reasons  given  in 
support  of  them. 


Akgus  N.  McDoNAiiD  V.  Obobge  C!oopeb« 

OnouiT  CotniT,  Dmsior  of  Obbqov. 

NoTXKBXB  28,  1887. 

1.  PimLiGA.TX0ir  or  Sitioiomb— AmDATir  vqh,what  Atr  Sbov.—  (1)  An  aiBdaTit 
f6r  ui  order  fot  eerYioe  of  siimiiioiis  by  pablieatton  miiBt  contain  eome  eridenca 
baying  a  legal  tendency  to  prove  tbat  tbe  defendant  conld  not  be  fonnd  in  tbe 
state,  after  dne  diligence,  and  tbe  mere  asaertion  of  tbe  fact  is  insufficient  (2) 
Bnt  a  statement  of  facts  as  to  residence  and  actual  abode  of  tbe  defendant,  wbicb 
sbows  beyond  a  peradventnre  tbat  any  search  for  him  within  the  state  would 
be  unaTailing,  is  sufficient  (S)  And  where  It  is  necessary  to  show  tbat  the 
defendant  has  property  in  the  state,  the  statement  thereabout  sbonld  be  direct 
and  specify  the  property.  (4)  A  summons  published  six  times  is  thexeby  serrod 
on  tbe  defendant  after  forty-two  days  from  the  date  of  the  first  publication 
thereof. 
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Before  Deady^  District  Judge. 
Mr.  W.  Scott  Beebe,  for  the  (daintifi: 
Mr.  Julius  C.  Mordandy  for  the  defendant. 

Deattt^  J.  This  action  is  brought  by  Angus  McDonald^  a 
citizen  of  California,  by  his  guardian,  D.  C.  McDonald,  against 
William  Hammond,  J.  Abbott,  O.  M.  Haines,  and  R.  Clinton^ 
dtixens  of  Or^on,  to  recover  possession  of  lots  1  and  2,  in 
block  120,  in  Stephens'  addition  to  East  Portland. 

The  answer  of  the  above-named  defendants  admits  they  are 
in  possession  of  the  premises,  but  only  as  the  tenants  of  George 
Cooper,  without  giving  his  place  of  residence,  whom  they  then 
volmiteer  to  state,  is  the  ^^  owner '^  of  the  premises,  and  ask  that 
he  may  be  substituted  as  defendant. 

A  person  in  possession  of  real  property,  as  the  tenant  of 
another,  may  decline  to  make  a  defense  to  an  action  to  recover 
possession  of  the  same,  and  plead,  ''that  he  is  in  possession  only 
as  tenant  of  another,  naming  him  and  his  place  of  residence/' 
But  he  is  not  authorized  to  say  that  such  other  is  the  ''owner'' 
of  the  premises  or  to  ask  that  he  may  be  substituted  as  defend- 
ant. Having  declined  the  controversy,  he  should  be  silent  as 
to  the  merit  or  management  of  it. 

The  landlord  may  thereupon  apply  to  be  made  defendant  in 
the  case ;  and  if  he  does  not  do  so,  he  may  be  Ynade  defendant 
on  motion  of  the  plaintiff.     (Code  Civ.  Proa  sec.  314.) 

Within  ten  days  thereafter  the  defendant,  (George  Cooper, 
appeared  and  answered  the  complaint,  denying  all  the  material 
allegations  therein.  The  answer  also  contains  a  defense,  denomi- 
nated therein  "a  farther  and  separate  answer,"  to  the  effect  that 
Cooper  is  the^wner  in  feendmple  of  the  premises  and  entitled 
to  the  possession  thereof.  The  plaintiff  replied  to  this  defense 
denying  the  same. 

The  case  was  submitted  to  the  court  without  the  intervention 
of  a  jury  on  an  agreed  state  of  &cts,  from  which  it  appears, 
tiiat  the  plaintiff  is  eleven  years  old  last  July  and  is  a  citizen 
of  California,  and  D.  C.  McDonald  is  his  guardian  ad  litem; 
that  the  plaintiff  is  the  only  child  A.  C.  McDonald  and  Hortense^ 
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his  wife^  the  former  of  whom  died  intestate  in  Multnomah 
Ck>imt7  and  no  administration  was  ever  had  on  his  estate;  that 
on  March  2, 1878,  the  deceased,  being  the  owner  of  the  premises, 
executed,  with  his  wife,  a  mortgage  thereof  to  B.  Boeschen  to 
secure  the  payment  of  one  hundred  and  seventy-five  dollars  with 
interest,  and  that  only  fifty  dollars  thereof  was  paid ;  that  on 
August  26,  1879,  said  Boeschen  commenced  a  suit  in  the  circuit 
court  for  the  county  of  Multnomah  against  said  Horteuse  and 

McDonald,  as  the  only  child  and  heir  of  the  deceased, 

to  enforce  the  lien  of  said  mortgage  and  the  pajrment  of  the  sum 
thereby  secured ;  that  in  said  suit  a  decree  was  given  for  the 
payment  of  the  sum  found  due  the  plaintiff  and  for  the  sale  of 
the  premises  to  satisfy  the  same  with  costs,  in  pursuance  of 
which  they  were  sold  by  the  sheriff  to  said  Boeschen  for  suffi* 
cient  to  satisfy  the  decree;  that  said  sale  was  duly  confirmed 
by  the  court  and  a  deed  of  the  premises  made  by  the  sheriff  to 
the  purchaser,  under  whom  the  defendant  holds  by  a  chain  of 
mesne  conveyances  duly  executed. 

It  is  also  stipulated  that  if  the  proceedings  in  said  suit  by 
Boeschen  had  the  effect  to  divest  the  plaintiff  of  his  right  to  the 
premises  the  same  is  now  vested  in  the  defendant. 

The  invalidity  of  the  decree  on  which  the  property  waQ  sold 
is  urged  on  various  grounds,  either  of  which  it  is  claimed  is  suffi- 
cient to  show  that  the  court  had  no  jurisdiction  to  make  the 
same. 

The  summons  in  the  case  was  served  by  publication.  The 
affidavit  on  which  the  order  of  publication  was  made  was  sworn 
to  on  August  25,  1879,  and  the  suit  was  commenced  by  tlie  fil- 
ing of  the  complaint  on  the  26th  of  the  same  month.  On  the 
subject  of  the  residence  of  the  defendants  and  the  diligence  used 
to  find  them  within  the  state,  the  statement  in  thetaffidavit  is  as 
follows:  "They  (the  defendants)  cannot  be  found  within  the 
state  of  Or^on,  but  both  reside  in  San  Jose,  California,  and 
that  is  their  postoffice  address.^'  As  to  whether  the  defendants, 
or  either  of  them,  had  any  property  within  the  state  at  the  com- 
mencement of  the  suit,  the  statement  of  the  affidavit  is,  that  the 
plaintiff  therein  "  has  a  good  cause  of  suit  against  defendants  to 
foreclose  a  certain  mortgage  on  real  property  situate  ....  in 
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OregoUj  execated  by  the  defendant  Hortense  McDonald  and  her 
hosband  A.  C.  McDonald.'^ 

The  suit  was  commenced  against  Hortense  McDonald  and 

McDonald,  and  the  summons  is  so  entitled  and  addressed. 

The  order  for  publication  does  not  find  that  the  defendants,  or 
either  of  them,  had  any  property  in  this  state  at  the  commence- 
ment of  the  suit,  or  that  any  diligence  was  used  to  find  them 
therein,  but  simply  states  "  that  personal  service  cannot  be  had 
upon  said  defendants,  or  either  of  them,  in  this  state;''  and  di<« 
rerts  that  service  of  the  summons  be  made  on  each  of  the  defend* 
ants  by  the  publication  thereof  in  a  certain  newspaper,  weekly, 
for  six  successive  weeks,  ^^and  that  a  copy  of  the  complaint  and 
summons  to  be  deposited  in  the  postoffice,  directed  to  each  of 
said  defendants  at  San  Jose,  California,  their  postoffice  address/^ 

It  appears  from  the  record  that  the  summons  was  published 
as  directed,  and  a  copy  of  the  complaint  and  summons  was  timely 
deposited  in  the  postoffice  at  Portland,  addressed  to  Hortense 

McDonald,  at  San  Jose,  California,  and  another  to  

McDonald  in  care  of  Hortense  McDonald. 

The  contention  of  the  plaintiff  is  that  the  court  never  acquired 
jurisdiction  of  the  defendants,  and  therefore  the  decree  directing 
the  sale  of  the  premises  is  null  and  void.  Several  of  the  objec- 
tions will  not  be  considered,  as  that  the  affidavit  for  the  order 
of  publication  was  made  the  day  before  the  commencement  of 

the  suit;  that  the  plaintiff  was  sued  as McDonald,  and 

the  summons  was  so  issued  and  published ;  and  that  the  order  of 
publication  did  not  direct  the  copy  thereof  to  be  deposited  in  the 
postoffice  as  required  by  the  Code  of  Civil  Procedure,  section  56, 
'' forthwith/'  The  objection  that  the  decree  was  given  without 
the  publication  of  the  summons  as  directed  in  the  order  is  not 
well  founded.  The  summons  was  published  six  times  in  six 
successive  weeks  as  directed,  and  more  than  forty-two  days 
elapsed  from  the  first  publication  to  the  entry  of  the  decree. 

And  finally,  it  is  contended  that  the  order  of  publication  is 
void  on  either  of  the  following  two  grounds:  (1)  The  facts 
stated  in  the  affidavit  do  not  tend  to  show  that  any  diligence 
was  used  to  find  the  defendants  within  the  state,  or  that  they 
ooold  not  have  been  found  and  served  therein.    (2)  The  facts  so 
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Stated  do  not  tend  to  show  that  the  defeDdants,  or  either  of  them, 
then  had  any  property  within  the  state. 

The  Code,  of  Civil  Procednre,  section  55,  provides  that  when 
the  service  of  a  sammons  cannot  be  made  as  provided  in  sectioir 
54,  personally  or  at  his  nsoal  place  of  abode,  **and  the  defend' 
emi  after  due  dUiffenee  cannot  be  fotmd  toitkin  the  datey  and  when 
that  fact  appears  by  affidavit  to  the  satisfaction  of  the  court  or 
jttdge  thereof,  ....  and  it  also  appears  that  a  cause  of  action 
exists  against  the  defendant,  or  that  he  is  a  proper  party  to  an 
action  relating  to  real  property  in  this  state,  such  court  or  judge 
....  shall  grant  an  order  that  the  service  be  made  by  pub- 
lication of  a  summons,  ....  when  the  defendant  is  not  a 
resident  of  the  state,  but  has  prcpeiiy  therein^  and  the  court  has 
jurisdiction  of  the  subject.'' 

The  order  of  publication  in  question  was  made  under  this  sec- 
tion. That  diligence  has  been  used  to  find  the  defendant  within 
the  state  must  appear  from  the  affidavit,  and  a  m&ce  statement 
or  assertion  therein  that  the  party  is  a  non-resident  thereof  is 
not  sufficient.  Nor  is  such  statement  or  assertion  that  diligence 
has  been  used^a  compliance  with  the  statute.  The  affidavit 
must  contain  some  evidence  of  the  ultimate  fact,  besides  the 
aflsertion  of  the  affiant,  on  which  the  judicial  mind  may  act  ia 
granting  the  order.  And  however  slight  and  inclusive  this  evi- 
dence may  be,  if  it  has  a  legal  tendency  to  prove  the  diligence^ 
and  that  the  defendant  could  not  be  found  in  the  state,  it  is  suffi-^ 
cient  to  give  the  court  jurisdiction  and  sustain  the  order  against 
a  collateral  attack.  But  where  there  is  no  evidence  of  such  dili- 
gence except  the  bald  assertion  of  the  fact,  or  that  of  non- 
residence,  the  order  is  void,  and  the  court  does  not  acquire 
jurisdiction.  {Rickertaon  v.  iJtcAarcbon,  26  Cal.  153;  Forbes 
V.  Hydey  31  Cal.  350;  Oarletm  v.  Oarleton,  85  N.  Y.  314;  Nef 
V.  Pennoyer,  3  Sawy.  288.) 

In  Oarleton  v.  Oarleton,  mpra^  it  was  held  iiiat  an  affidavit 
for  the  service  of  a  summons  by  publication  was  insufficient, 
wherein  it  was  stated  ^^  that  defendant  has  not  raided  in  New 
York  since  March,  1877,  and  deponent  is  advised  and  believes 
is  now  a  resident  of  San  Franoisoo,  California,''  because  it  wad 
merely  an  all^tion  of  non-residence,  and  did  not  tend  to  prove' 
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liiat  the  defeDdant  coald  not^  after  due  diligeDce^  be  foand  witbiu 
Uie  state.  Id  delivering  the  opinion  of  the  court  Miller,  J., 
ffidd :  "  Cases  may  arise  where  the  proof  of  residence  in  a  distant 
state  at  the  very  time  and  of  an  absolute  location  there  would 
be  so  strong  and  conclusive  as  to  render  it  entirely  apparent  that 
no  act  of  diligence  would  be  of  any  avail ;  and  if  the  affidavit 
here  had  stat^  positively  and  distinctly  that  the  defendant  was 
at  the  time  not  only  a  resident  of  the  state  of  California,  but  was 
Aen  €u±waUy  lifting  in  thai  etatey  there  would  be  ground  for  claim- 
ing that  due  diligence  would  be  unavailing/' 

In  Kennedy  v.  Hie  K  Y.  L.  Ins.  &  Trust  Cb.  101  N.  T.  487, 
it  was  held  that  an  affidavit  fi>r  a  similar  purpose  was  sufficient, 
in  which  it  was  stated  'Hhat  the  defendants  ^cannot  after  due 
diligence  be  found  within  the  state' — they  being  residents  of 
other  states  therein  named— and  Hhat  the  summons  herein  was 
duly  issued  for  said  defendants  but  cannot  be  personally  served 
on  them  by  reason  of  such  non-residence/"  In  delivering  the 
opinion  of  the  court  Miller,  J.,  said :  ^*  Here  is  a  clear  state- 
ment that  the  defendants  are  non-residents  and  reside  in  other 
and  distant  states,  and  that  the  summons  which  has  been  issued 
cannot  be  served  by  reason  thereof.  ....  The  statement  as  to 
due  diligence  is  not  absolutely  an  allegation  of  a  conclusion  of 
law,  or  an  opinion,  but,  in  connection  with  what  follows,  a  state- 
ment of  facts  which  tend  to  establish  that  due  diligence  has  been 
used." 

In  Pike  v.  Kemnedy^  decided  in  the  supreme  court  of  this 
state  on  November  15,  1887,  it  was  held  on  the  authority  of  the 
last  two  cases  that  the  following  affidavit  was  sufficient  in  this 
respect:  '^That  said  defendants  reside  at  Walla  Walla,  in  the 
territory  of  Washington,  which  is  their  postoffice  address.  That 
personal  service  cannot  be  made  on  said*  defendants,  or  either  of 
them,  for  the  reason  that  said  defendants  have  departed  from 
this  state,  and  remained  absent  therefrom  for  more  than  six  con- 
secutive weeks,  and  now  reside  at  Walla  Walla.'' 

Lord,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  "As 
we  have  seen,  non-residence  is  not  of  itself  sufficient  to  authorize 
the  order  for  publication,  because  that  alone  is  not  inconsistent 
with  the  idea  that  the  defendant  may  be  in  the  state  doing  busi- 
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neRS  although  his  residence  is  in  another  state^  and  henoe  would 
not  relieve  of  the  necessity  or  requirement  of  due  diligence. 
But  the  allegation  of  non-residence  in  connection  with  the  facts 
additionally  alleged,  that  he  was  actually  Iwing  in  the  resident 
state,  would  be  ground  for  claiming  that  due  diligence  would  be 
anavailiug. 

The  allegation  of  non-residence  is  specific  and  certain  in  the 
affidavit — the  defendants  reside  at  Walla  Walla,  Washington 
territory,  and  that  is  their  postoffice  address*  But  this  is  not 
enoughy  and  the  inquiry  now  is,  whether  the  further  statement, 
taken  in  connection  with  the  averment  of  non-residence,  that 
personal  service  cannot  be  made  on  the  defendants  for  the  rea- 
son that  they  have  departed  from  the  state,  and  remained  absent 
therefmm  for  more  than  six  consecutive  weeks,  and  now  reside 
at  Walla  Walla,  show  such  a  state  of  facts  as  render  it  apparent 
that  no  act  of  diligence  would  be  of  any  avail  to  find  them 
within  the  state.  It  seems  to  me  that  these  averments  taken 
together  are  legal  evidence  tending  to  show,  at  least,  not  only 
non-residence,  but  actual  absence  from  the  state  at  the  time  when 
the  affidavit  was  made The  averment  that  the  defend- 
ants now  reside  at  Walla  Walla  means  at  this  time,  or  at  the 
present  moment  they  live  or  reside  at  that  place ;  that  is  to  say, 
that  when  the  affidavit  was  made  they  were  then  living  in  Walla 
Walla.  It  is  iutended  to  emphasize  the  &ct  of  actual  preaence 
at  the  place  of  residence  at  the  time  alleged,  and  is  the  reason 
why  the  affidavit  sajrs  that  personal  service  cannot  be  made  upon 
them  within  the  state/' 

These  New  York  cases  and  this  Oregon  one  are  the  only 
authorities  of  which  I  am  aware  that  hold  that  any  state  of 
facts  concerning  the  defendant's  whereabouts  may  be  stated  in 
the  affidavit  in  place  of  4;he  showing  which  the  statute  expressly 
requires — that  ^'the  defendant,  after  due  diligence,  cannot  be 
found  within  the  state.''  But  the  ruling  having  been  followed 
by  the  supreme  court  of  the  state,  the  decision  is  a  controlling 
authority  in  this  court  on  the  question. 

The  case  of  Pike  v.  Kennedy  carries  the  doctrine  of  the  New 
York  cases  to  the  very  verge.  But  notwithstanding  this,  the 
court  does  not  intend  to  enlarge  the  rule,  for  it  expressly  says 
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that  thevaverment  that  the  defendants  reside  at  Walla  Walla  and 
that  is  their  postoffice  address  "  is  not  enough.^'  The  facts  stated 
must  show  beyond  a  peradventure  that  the  diligence  required  by 
the  statute  would  have  been  unavailing.  So  long  as  they  are 
consistent  with  any  other  hypothesis  they  are  insufficient. 

In  this  case  the  statement  is,  that  the  defendants  "  cannot  be 
found  in  the  state  of  Oregon,  but  both  reside  in  San  Jose,  Cali- 
fornia, and  that  is  their  postoffice  address." 

In  Pike  V.  Kennedy  the  court  says  explicitly  this  ^'is  not 
enongh.^'  Nothwithstanding  this  statement,  it  may  be  true  that 
the  defendants,  or  one  of  them,  could  have  been  found  in  this 
state  at  that  time.  San  Jose  is  in  the  immediate  vicinity  of 
San  Francisco,  the  commercial  metropolis  of  an  adjoining,  not 
a  "  distant"  state,  between  which  and  this  city  there  was  then 
constant  and  frequent  communication  and  intimate  business  and 
social  relations.  No  summons  was  attempted  to  be  served;  nor 
is  it  stated  that  the  defendants,  or  either  of  them,  had  departed 
from  this  state  or  were  then  "actually  living"  at  San  Jose. 

The  affidavit  is  certainly  fatally  defective  in  this  particular. 

It  must  also  appear  from  the  affidavit  that  the  defendant  has 
'^  property"  in  this  state.  The  bare  assertion  that  the  defendant 
has  such  property  is  not  sufficient.  Some  fact  or  facts  must  be 
stated  tending  to  establish  this  conclusion  on  which  the  judicial 
mind  may  act. 

Nothing  of  the  kind  is  set  forth  in  this  affidavit.  And  it  is 
very  doubtful  if  what  is  said  even  indirectly  amounts  to  such 
an  assertion.  The  statement  is  only  to  the  effect  that  the  plaintiff 
has  a  cause  of  action  against  the  defendants  to  foreclose  a  mort- 
gage on  property  within  the  state,  executed  by  the  defendant 
Hortense  McDonald  and  her  then  deceased  husband,  and  that 
the  defendants  were  his  heirs  at  law. 

Admitting  what  may  be  implied  from  the  execution  of  the 
mortgage,  that  A.  C.  McDonald  then  owned  the  property,  it 
did  not  follow  by  any  means  that  his  widow  and  child  owned 
it  near  a  year  thereafter,  or  even  that  he  died  seised  of  the  same. 
He  might  have  disposed  of  it  by  deed  in  his  lifetime  or  by  will 
at  his  death,  and  in  case  it  had  descended  to  the  defendants, 
they  might  have  disposed  of  it  in  the  mean  time.    There  is  but 
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one  expression  in  the  whole  statement  that  is  not  perfectly  coo- 
sisfcent  with  the  faypothfisis  that  the  defendants  had  then  no 
interest  in  the  property^  and  that  is,  die  plaintiff  has  a  caoae 
of  suit  against  the  defendants  to  foredose  a  mortgage  on  real 
property. 

If  the  defendants  had  no  interest  in  the  property  the  plaintiff 
oould  not  maintain  a  soit  against  them  on  account  of  said  mort^ 
gage,  though  he  might  attempt  to.  At  most,  this  is  a  mere 
indirect,  argumentative  way  of  assertbg  that  the  defendants  had 
property  in  this  state.  But  if  it  was  positive  and  direct,  it  was 
not  enough  in  my  judgment.  There  should  have  been  evidence 
in  the  affidavit  that  the  defendants  had  some  interest  in  some 
specific  property,  and  this  is  altogether  waotiBg. 

The  defendant  insists  that  reference  may  be  had  on  this  point 
to  the  verified  complaint  on  file  when  the  order  was  made.  In 
United  States  v.  Wal^,  1  Deady,  282,  it  was  held  that  a  verified 
con^laint  in  an  action  for  a  penalty  is  an  affidavit  on  whidi  a 
writ  of  arrest  may  issue;  and  in  Neff^v.  Peimoyery  3  Sawy.  281, 
it  was  held  that  an  order  for  the  service  of  a  summons  by  publica- 
tion might  be  sustained  by  a  reference  to  the  verified  complaint 
on  file  when  it  was  made,  unless  it  Appears  that  the  attention  of 
the  judge  was  not  attracted  to  it. 

The  complaint  in  this  case  does  specify  the  property  on  which 
the  mortgage  was  given  as  lots  1  and  2,  in  block  120,  in  Stephens? 
addition  to  East  Portland. 

But  the  order  was  made  at  Astoria,  one  hundred  miles  away 
from  the  files  of  the  court  where  the  complaint  was  lodged ;  and 
it  expressly  states  that  it  was  '^ based''  on  the  affidavit.  On 
this  state  of  facts  the  validity  of  the  order  must  be  tested  by  the 
statements  contained  in  the  affidavit  alone. 

This  question  was  also  considered  in  Pike  v.  Kennedy ^  and  it 
appears  to  have  been  held  that  a  statemoit  in  the  affidavit  to 
the  ^ect  that  Pike  and  wife  mortgaged  lot  8,  in  block  183,  in 
Couch's  addition  to  Portland,  to  secure  the  payment  of  a  sum 
of  money  to  Ellosterman  Brothers,  to  enforce  the  lien  of  which 
mortgage  the  suit  was  brought,  was  a  sufficient  showing  that 
the  defendants  had  property  in  the  state  when  tlie  affidavit  was 
made.    The  court  says,  these  fects  show  that  the  defendants 
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'  did  have  property  in  the  state/'  Yes,  when  they  executed  the 
mortgage,  of  course,  but  bow  long  after?  Until  the  affidavit 
was  made.  I  doubt  it.  la  support  of  this  conolusion  the  affi- 
davit for  an  order  of  publication  in  Bdmanl  v.  Corrmiy  82  N.  Y. 
257;  is  professedly  cited,  as  containing  only  a  similar  statement 
to  tliat  in  Pike  v.  Kennedy.  But  on  examination  of  the  former 
case  it  will  be  found  that  the  affidavit  also  contains  the  state- 
ment, that  the  '^  defendants  are  proper  parties  to  said  action,  as 
ononers  of  (he  equity  of  redemption  in  aaid  premieee;  "  and  further, 
''that  the  said  defendants  have  property  within  this  dale,  to  wit, 
tbe  said  mortgaged  premises  hereinbefore  referred  to." 

However  this  may  be,  the  affidavit  in  Pike  v.  Kennedy 
specified  the  property  that  was  tbe  subject  of  the  mortgage  and 
the  suit,  but  in  this  it  does  not. 

Counsel  for  the  defendant,  admittiiig  the  insufficiency  of  the 
affidavit  in  these  respects,  contends  that  the  suit  to  foreclose  the 
McDonald  mortgage  was  a  suit  in  rem,  and  that  the  jurisdiction 
of  the  court  did  not  depend  on  the  validity  of  the  proceeding  to 
authorize  the  publication  of  the  summons,  but  on  the  fact  that 
the  property  was  within  the  state  and  the  plaintiff  had  a  lien 
thereon,  citing  G>oper  v.  Beymlday  10  Wall.  808,  and  Permoyer 
V.  N^,  95  U.  S.  714. 

In  the  former  case,  tbe  effect  of  a  judgment  given  in  an  action 
oommenoed  by  attachment  of  property,  with  notice  to  absent 
owners,  was  considered.  The  court  held  that  the  seizure  of  the 
property  on  attachment  gave  the  court  jurisdiction,  and  that  its 
judgment  could  not  be  collaterally  attacked  on  the  ground  of 
the  irr^ularity  or  insufficiency  of  the  notice.  In  the  latter  case 
the  effect  of  a  personal  judgment  against  a  non-resident  defend- 
ant, who  did  not  appear  to  the  action,  and  was  not  served  with 
process  therein,  otherwise  than  by  the  publication  of  a  summons, 
was  considered,  and  the  judgment  declared  void,  for  want  of 
power  in  the  state  to  give  extraterritorial  operation  to  its  process. 
In  the  course  of  the  opinion  of  the  court  delivered  by  Mr. 
Justice  Field,  it  is  said  that  notwithstanding  the  conclusion 
there  reached,  a  state  had  authority  to  take  and  appropriate  the 
property  of  non»residents,  situated  within  its  limits,  to  the  pay- 
ment of  the  claims  of  its  own  citizens  against  them.    But  this 
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state  has  not  authorized  the  lien  of  a  mortgage  to  be  enforced 
by  attachment  or  seizure  of  the  property  in  the  case  of  a  non- 
resident mortgagor  or  his  successor  in  interest,  and  when  it  does, 
it  will  be  time  enough  to  consider  the  effect  of  any  cautionary 
or  auxiliary  notice  that  the  law  may  require  to  be  given  of  the 
proceeding.  In  the  mean  time,  the  only  remedy  given  to  the 
mortgagee  is  by  an  ordinary  suit  to  enforce  the  lien  of  his  mort- 
gage by  a  sale  of  the  premises,  the  foundation  and  jurisdictional 
element  of  which  is  an  order  for  the  service  of  the  summons  by 
publication. 

My  conclusion  is,  the  order  for  publication  in  Boeachen  v. 
McDonald  is  void,  on  the  two  grounds  stated,  and  the  subsequent 
proceedings  therein,  including  the  sale  to  Boeschen,  are  null  and 
of  no  effect. 

Of  course  it  is  not  a  pleasant  duty  to  be  compelled  to  dis- 
r^rd  the  results  of  judicial  action  in  another  court.  But  pro- 
ceedings against  absent  parties  by  publication  of  summons  are 
only  allowed  by  statute,  and  the  security  against  wrong  and 
oppression  which  is  thereby  thrown  around  them  ought  to  be 
fairly  if  not  strictly  enforced. 

Nor  will  the  consequence  of  so  doing  be  very  serious  in  this 
case.  The  period  within  which  the  lien  of  the  mortgage  may 
be  enforced — ten  years — has  not  yet  transpired. 

The  mortgagee  may  still  make  his  debt  with  interest  out  of 
the  pi-emises  in  another  suit.  Of  course  the  rise  in  value  of  the 
property  will  go  to  the  heir ;  but  as  this  has  not  cost  the  mort- 
gagee anything  he  cannot  complain.  In  any  view  of  the  matter 
the  child  and  heir  is  entitled  to  this  ^'unearned  increment/' 
rather  than  the  full-paid  creditor. 

7  here  must  be  a  finding  that  the  plaintiff  is  the  owner  in  fee- 
simple  of  the  premises  and  is  entitled  to  the  possession  of  the 
same. 
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SirysET  Telephone  and  Telegbaph  Oompaky  v.  The 
Ships  Cabl  Fbedebick  and  Enoch  Talbot,  Era 

DiBsaiiox  CouBV,  Nobthzbh  DnnuoT  or  CAUVOBaoA. 

DxaEHBEB  6, 1887 

1.  Wjobb  a  Ysssel  at  AjffCHOB  in  the  bay,  while  swigging^  the  tides,  picked  up  and 
foaled  with  a  Datch  kedge  lying  on  tiie  bottom  nnknown  to  and  nnaaspeoted  by 
any,  and  dragged  her  anchor  in  oonaeqnenoe,  thereby  ^^'"•fl^^g  a  Bubmarine 
telegraph  cable.  Meid,  that  the  accident  nuut  be  attribnted  to  pezil  of  the  sea, 
and  that  the  reeeel  was  not  liable. 

Befoie  fijOFFMAN,  District  Judge. 

Messrs.  PSUbwy  &  Blanding,  for  the  libellant. 

Messrs.  WUon  AndroSy  for  nlftimanffl, 

Hoffman,  J.  I  have  carefully  reconsidered  the  evideuce  in 
these  eases,  and  have  come  to  the  conclusion  that  the  judgment 
heretofore  rendered  was  erroneous. 

That  the  cause  of  the  accident  was  the  fouling  of  the  Enoch 
Tabot's  anchor  with  a  kedge,  which  had  been  lost  or  abandoned 
by  some  vessel,  and  which  was  lying  on  the  bottom  of  the  bay, 
unknown  to  and  unsuspeeted  by  any  one,  is,  I  think,  apparent. 
When  the  ancdK>r  was  hove  up,  after  the  accident,  it  came  to 
the  »irfaoe  crown  up,  and  with  the  chain  so  wound  around  it  as 
to  derive  it  of  all  e£Scacy  as  an  anchor,  except  from  its  mere 
dead  weight 

It  is  suggested  by  the  advocate  for  the  libellants,  that  there  is 
no  proof  that  this  fouling  occurred  before  the  Talbot  began  to 
drag. 

There  is,  of  ooorse,  no  direct  proof,  because  ocular  observation 
was  impossible. 

But  to  what  other  cause  can  we  attribute  the  dragging  of  the 
ship  ?  There  was  no  high  wind  or  sea.  The  ebb  tide  was  run- 
ning, however,  with  unusual  force.  There  was  nothing,  there- 
fore, in  the  nature  of  a  vis  major^  which  could  have  caused  a 
well-anchored  ship  to  break  from  her  moorings. 

She  had  lain  at  the«ame  place  for  eighteen  days,  when  sud- 
denly, on  the  night  of  August  7th,  the  second  mate,  who  kept 
the  anchor  watch,  observed  that  she  was  dragging. 

XTTT.  SiAWT.— 7. 
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The  only  probable  explanation  of  this  circnmstance  is  that 
her  anchor  had  fouled  and  lost  Its  hold  on  the  bottom,  which  in 
fact  proved  to  be  the  case.  To  snpxx)8e  that  this  occurred  after 
she  b^an  to  drag  is  to  leave  the  dragging  wholly  unexplained 
and  inexplicable. 

But  the  condition  in  which  the  anchor  and  chain  were  found, 
when  subsequently  hove  up,  seems  to  demonstrate  that  the  foul- 
ing must  have  occurred  before  and  not  after  the  dragging  com- 
menced,  and  was,  in  fact,  the  cause  of  it 

The  condition  of  the  anchor  and  chain  was  illustrated  in 
court  by  the  exhibition  of  a  model. 

From  the  number  of  turns  which  the  chain  had  taken  around 
the  stock  and  crown,  it  was  apparent  that  the  ship  must  have 
swung  to  the  tide  more  than  ouce  after  the  kedge  was  picked  up, 
a  fact  inconsistent  with  the  idea  that  the  kedge  was  picked 
up  afl;er  she,  the  vessel,  began  to  drag  and  when  she  was  drift- 
ing to  the  ebb  tide. 

If,  then,  the  fouling  of  the  anchor  was  the  tme  cause  of  the 
accident,  the  collision  must  be  ascribed  to  a  peril  of  the  sea, 
for  such  an  unusual  and  unforeseen  occurrence  is  like  striking  on 
an  unknown  or  sunken  rock,  or  a  derelict  wreck;  an  accident,  for 
the  consequences  of  which  the  ship  is  not  responsible. 

But  the  master  of  a  vessel,  even  though  the  cause  of  the-acci- 
dent  may  be  a  peril  of  the  sea,  is,  nevertheless,  bound  to  the 
exercise  of  reasonable  care  and  nautical  skill  to  avoid  or  miti- 
gate its  injurious  consequences. 

The  only  fault  charged  upon  the  master  in  this  case  is  that  be 
did  not  let  go  his  second  anchor. 

The  second  mate  seems  to  have  thought  this  advisable;  bat 
the  captain's  judgment  was  that  he  had  not  room  enough  to-give 
ber  sufficient  chain  to  bring  her  up  before  striking  the  Carl 
Frederick. 

He  further  says  the  anchor  would  have  dropped  over  the 
chain  of  the  latter  vessel  and  would  have  had  no  effect. 

Both  the  captain  and  the  second  mate  agree  that  the  second 
anchor,  if  dropped,  could  not  have  prevented  the  collision,  nor 
the  subsequent  drifting  of  both  vessels  down  the  bay  to  the 
vicinity  of  Blossom  Bock. 
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This  opinion  is  confirmed  by  the  fact  that  when  the  master 
did  let  it  go^  because,  as  he  says,  he  did  not  like  to  go  on  the 
rock  with  an  anchor  on  his  bow,  it  had  no  effect  whatever  and 
the  vesseb  continued  to  drag  until  brought  up  hy  a  change  in 
the  tide. 

When  the  primary  cause  of  disaster  is  Aown  to  be  a  peril  of 
the  sea,  the  proofs  should  be  clear  that  it  might  have  been  pre* 
vented  by  the  exercise  of  reasonable  skill  and  diligence. 

Error  of  judgment  ought  not  to  create  a  liability,  unless  the 
error  be  such  as  to  show  incapacity  of  the  want  of  that  degree 
of  professional  skill  whick  may  reasonably  be  exacted  of  a  ship 
master. 

It  mast  also  plainly  appear  that,  but  for  that  error,  the  dam- 
age would  have  been  avoided  or  appreciably  mitigated. 

I  do  not  consider  that  the  proofs  show  that  the  master  in  this 
case  committed  any  error  disclosing  a  want  of  reasonable  skill 
and  diligence. 

I  think,  on  the  contrary,  that  the  preponderance  of  proof  is 
in  fiivor  of  the  conclusion  that  the  dropping  of  the  second 
anchor  would  have  been  wholly  ineffectual  to  prevent  or  modify 
the  injurious  consequences  of  the  accident. 

label  dismissed. 


The  Salem  (Oregon)  Capitol  Flour  IMills  Company 
V.  The  Stayton  Water  Ditch  and  Canal  Company 
et  al. 

CiBouiT  CotJBT,  DiaTBzcr  or  Obieoon. 

DXGEICBKB  19,  1887. 
1.    WAUJjm       WOOLKM   MikNUFACTUBIHO  CoXPANT-^PoWXB   TO   DlSPOSX   OF  XT8 

Watzb  Bight.  — The  act  of  December  18, 1856  (Sess.  Laws,  47) ,  declaring  certain 
persons  and  their  aaflociatefl  to  be  a  corporation  by  the  name  of  the-  "  Wallamet 
Woolen  Mannfaotnring  Company,"  for  the  purpoBe  of  creating  and  improving 
water  powers  and  priTileges  and  mannfactnring,  conferred  on  said  corporation 
tbe  power  to  dinpoee  of  the  whole  or  any  part  of  the  "pririlege"  therein  granted, 
to  take  and  conduct  water  from  the  Santiam  River,  to  or  near  Salem,  and  the 
"hydraulic  power"  thereby  created. 
2-  TBrsT  Estate— Cmtui  Qub  Tbust.— A  trust  estate  may  be  created  without  a 
eegtui  que  trutt  in  existence,  so  that  one  is  named  in  the  trust,  and  comes  Into 
being  and  may  be  diatinguislied  dorijjg  the  life  of  tbe  trostee. 
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S.  GmAXT  or  Caxal  Wat  isb  Biasr  fo  taxb  Wmbb  mnc  m  BAimiM.  -—P. 
and  wife,  for  s  falosUe  oonaidentlon,  granted  W.  W.  and  B.,  to  the  nse  of  tbe 
WalUmet  Woolen  Manoiactaring  Company  "alone,"  the  right  to  take  water 
from  the  Santiam  anjiHiere  on  their  donation,  and  to  ent  and  maintain  a  oanal 
o?er  and  npon  aaid  donation  capable  of  eanTing  sufficient  water  finom  said  rirer 
for  the  porpoeea  of  aaid  company  at  Balem.  £Md,  (1)  That  under  the  act  of 
1854,  regulating  oonTeyanoea  (2  Or.  Laws,  sec.  8006),  the  duration  of  the  eaeo- 
ment  granted  depends  on  the  intent  of  the  fnities  and  tbe  estate  of  the  grantor 
in  the  land  burdened  therewith,  both  of  wMch  show  that  the  easement  was 
granted  in  fee-simple,  and  is  perpetual  and  assignable  with  the  dominant  estate 
or  land  in  connection  with  which  it  is  used;  (2)  that  the  word  <* alone'*  only 
aignifles  that  tbe  grant  was  made  for  the  aoie  use  or  benefit  of  tbe  company  and 
not  the  trustees  or  other  person ;  (3)  that  the  grantee  of  the  easement  and  its 
successors  in  interest  are  entitled  to  cut  snd  maintsin  a  ditch  over  and  upon 
any  part  of  the  donation  necessary  to  enable  it  to  take  the  water  firom  the  San- 
tiam, and  if  by  reason  of  a  change  in  the  bed  of  the  stream  or  other  like  cause, 
it  becomes  necessary  to  deepen,  widen,  or  prolong  said  ditch  to  get  said  water, 
it  may  be  done. 

4.  OosTiHUtfus  TsBPJiSB. — Eqoiij  has  jurisdiction  to  ei^oin  and  prerent  the  com- 
mission of  a  oontinaoas  trespass,  on  the  ground  of  the  inadequacy  of  the  remedy 
at  law. 

Before  Deady^  District  Jadge, 
Mr.  WtOiam  B.  OUbert,  for  the  plaintiff. 
Mr.  Pariah  L.  WUlis,  for  tbe  deftHidants. 

Deady,  J.  This  suit  is  brought  bjr  the  Salem  Capitol 
Flour  Mills  Company,  a  British  corporation,  against  the  Stayton 
Water  Ditch  and  Canal  Company,  a  corporation  formed  under 
the  laws  of  Oregon,  and  Silas  A.  and  S.  W.  B,.  Jones,  citizens 
of  Oregon,  to  have  said  defendants  enjoined  from  interfering 
with  the  prolongation  of  the  plaintiff's  ditch,  wherdby  water  is 
taken  from  the  Santiam  River  and  conducted  in  the  channel  of 
Mill  Creek  to  Salem  for  the  use  of  the  plaintiff's  mills;  and 
from  diverting  the  water  from  the  same. 

The  defendants  demur  to  the  bill,  for  that  the  plaintiff  is  not 
entitled  to  the  relief  sought. 

For  a  proper  understanding  of  the  case,  a  somewhat  full  ab- 
stract of  the  lengthy  second  amended  bill  and  the  amendment 
thereto  must  be  made. 

It  appears  therefrom  that  on  December  17, 1856,  the  legis- 
lature of  the  territory  of  Or^on  passed  an  act  incorporating  the 
Wallamet  Woolen  Manufacturing  Company,  hereinafter  called 
the  '*  Woolen  Company/'  and  thereby  confemd  upon  it  ''power 
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to  bring  water  from  the  Santiam  River  to  any  place  in  or  near 
Salem/' through  the  channel  of  Mill  Creek, as  fiuras  practicable; 
and  for  socb  purpose  authorized  it  to  enter ''  upon  lands  and 
also  upon  said  creek;  and  do  all  thingH  proper  and  suitable  for 
a  fiafe,  direct,  and  economical  conveyance  of  water  as  aforesaid ; " 
and  conferred  on  said  company  the  exclusive  right  to  the 
hydraulic  powers  and  privil^es  created  by  the  water  which 
it  takes  from  the  Santiam  Biver;  and  to  ^'use,  rent,  or  sell 
the  same,  or  any  portion  thereof,  as  it  may  deem  expedient/' 

Under  this  act  the  Woolen  Company,  at  great  expense,  forth- 
with dug  a  ditch  from  a  point  on  the  right-hand  bank  of  the 
Santiam,  near  the  town  of  Stayton,  to  a  point  in  the  channel  of 
Mill  Creek,  and  did  thereby  conduct  water  from  the  Santiam 
through  said  channel  to  Salem;  that  in  1857  the  Woolen  Com- 
pany erected  woolen  mills  at  Salem  on  the  bank  of  said  Mill 
Creek,  on  land  then  belonging  to  it,  and  particularly  described  in 
the  bill,  and  thenceforward  until  May,  1876,  when  the  building 
was  destroyed  by  fire,  operated  the  same  continuously  by  force 
of  said  water;  that  said  water-power  was  and  is  of  great  value, 
and  the  Woolen  Company  kept  the  exclusive  use  of  the  same 
ontil  April  11, 1870,  when  it  granted  to  the  Salem  Flouring 
Mills  Company  the  right  to  have  one  half  the  water  flowing 
through  said  ditch  and  channel  to  Salem  conducted  to  its  prem- 
ises therein,  and  the  water  right  granted  to  William  Waldo  on 
May  1,  1874. 

On  August  24,  1875,  the  Woolen  Company  executed  and 
delivered  to  the  Bank  of  British  Columbia  a.  mortgage  on  all 
the  said  property,  rights,  and  privileges  so  owned  by  it, and  there- 
after in  a  suit  brought  in  this  court  to  enforce  the  lien  of  said 
mortgage,  the  same  was  sold  and  conveyed  to  William  Reed  on 
September  6,  1882,  who  afterwards  sold  and  conveyed  it  to  tlie 
City  of  Salem  Company,  which  company  on  June  1,  1884,  sold 
and  conveyed  the  same  to  the  plaintiff,  which  thereupon  became 
and  still  is  the  owner  thereof;  that  the  grant  to  Waldo  was  a 
perpetual  right  to  use  the  water  so  brought  to  Salem  for  the 
purpose  of  operating  a  flour  mill  to  be  built  on  a  tract  of  ground 
on  the  bank  of  Mill  Creek  just  below  the  property  of  the  Woolen 
Company,  and  containing  about  two  acres,  whereupon  he  erected 
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a  flour  milly  which  since  1877  has  been  operated  by  the  water 
aforesaid,  and  about  June  1,  1884,  the  plaintiff  by  mesne  con- 
veyances from  Waldo  to  itself  became  and  still  is  the  owner  of 
said  mill  property  and  water  rights;  and  that  in  1882  the 
plaintiff  built  another  flour  mill  on  property  adjacent  to  said 
mill,  and  said  flour  mills  have  ever  since  been  operated  by  the 
water  of  the  Santiam^  and  would  be  comparatively  valueless 
without  the  same. 

The  ditch  was  constructed  from  near  the  town  of  Stayton  to 
the  Santiam  on  the  donation  of  Stephen  Porter  and  his  wife, 
who  theretofore,  on  April  3,  1856,  for  a  valuable  consideration, 
had  by  their  deed  granted  to  Creorge  H.  Williams,  Joseph  Watt, 
and  A.  H.  Reynolds,  to  the  use  of  said  Woolen  Company,  "  the 
right  of  a  canal  way  through  all  and  any  lands  then  owned  or 
occupied  by  them  in  Marion  County,  necessary  to  be  passed 
through  in  conveying  the  water  of  the  Santiam  into  the  channel 
of  Mill  Creek,"  and  also  granted  to  said  persons  for  the  benefit 
of  said  company  authority  "  to  enter  on  the  same  for  the  pur- 
pose of  cutting  a  canal  sufficiently  large  to  admit  the  flow  of 
any  amount  of  water  required  by  said  company  for  their  pur- 
poses at  Salem,"  and  agreed  "  to  allow  them  all  the  rights  and 
privileges  necessary  for  the  construction,  use,  and  preservation 
of  said  canal ; "  that  at  the  date  of  such  conveyance  said  Williams, 
Watt,  and  Reynolds  were  the  trustees  of  the  corporation  for 
whose  benefit  said  rights  were  conveyed,  and  the  plaintiff  by  the 
mesne  conveyances  aforesaid  "  has  become  and  now  is  the  owner 
of  and  entitled  to  all  the  rights,  powers,  and  privileges  thereby 
granted." 

On  May  7, 1852,  the  date  of  the  official  survey  of  the  dona- 
tion of  Stephen  Porter  and  wife,  the  meandered  line  of  the  north 
bank  of  the  Santiam  was  the  southern  boundary  of  the  same, 
which  included  all  the  land  in  the  fractional  southeast  quarter 
of  section  10  and  the  fractional  southwest  quarter  of  section  11, 
in  township  9  south,  of  range  1  west,  of  the  Wallamet  meridian, 
lying  north  of  said  meandered  line,  as  shown  on  the  map 
entitled  exhibit  A ;  that  at  the  time  of  the  execution  of  the  deed 
by  Porter  and  wife  and  the  construction  of  the  ditch  the  posi- 
tion of  the  Santiam  bad  gradually  changed  to  the  northward  so 
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that  the  north  bank  of  the  same  crossed  the  line  between  said 
sections  10  and  11^  8.25  chains  north  of  its  intersection  with 
said  meandered  line;  that  said  ditch  took  water  from  the  north 
bank  of  the  Santiam  at  a  point  15  chains  west  of  the  line  divid- 
ing said  sections  and  6.75  chains  from  the  nearest  point  on  said 
meandered  line,  and  designated  on  exhibit  A  as  '^  W.  W.  Mfg« 
Co.'s  dam,  bailt  in  1857/'  and  said  Woolen  Company  continued 
to  receive  water  into  its  ditch  at  said  point  for  the  use  of  its 
mills  at  Salem  until  1872,  when,  by  reason  of  a  freshet  in  the 
river,  the  channel  thereof  was  suddenly  changed  to  the  south- 
ward 30  chains  from  the  point  where  the  ditch  connected  there- 
with, and  has  ever  since  flowed  in  this  new  channel,  wherefore 
said  Woolen  Company  was  obliged,  and  did,  in  1873,  prolong  its 
ditch  eastward  from  its  eastern  terminus,  along  the  right  bank 
of  the  old  channel  of  the  river  to  the  junction  with  the  new,  and 
in  so  doing  expended  a  large  sum  of  money  in  excavating  said 
channel,  in  banking  the  left  side  of  the  ditch,  and  in  constructing 
wing  dams  and  head  gates  thereon,  and  thereby  received  and 
used  the  water  of  the  Santiam,  as  before. 

On  July  20, 1876,  Stephen  Porter  and  wife  made  a  convey- 
ance to  sundry  persons  of  the  land  on  which  the  ditch  was  pro- 
longed as  aforesaid,  and  thereafter  the  grantees  therein,  on 
January  12,  1877,  and  Drury  Stayton,  who  had  been  placed  in 
possession  of  the  ditch  by  the  Woolen  Company,  to  care  for  the 
same  and  regulate  the  flow  of  water  therein,  conspired  together 
and  took  possession  of  the  prolongation  of  the  ditch,  claiming  a 
right  to  the  same,  and  on  November  12,  1879,  said  grantees 
conveyed  the  same  to  the  defendant,  Silas  A.  Jones. 

In  January,  1880,  the  defendants,  Silas  A.  and  S.  W.  R. 
Jones,  procured  the  incorporation  of  the  defendant,  the  Stayton 
Water  Ditch  and  Canal  Company,  of  which  they  are  the  princi- 

■ 

pal  stockholders,  for  the  purpose  of  constructing  and  maintain- 
ing a  ditch  from  the  town  of  Stayton  to  a  point  on  the  north 
bank  of  the  Santiam,  where  the  prolongation  of  the  plaintifl^'s 
ditch  terminates;  that  said  corporation  took  possession  of  said 
prolongation  andconducted  water  through  the  same  to  and  below 
the  point  where  the  plaintiff's  ditch  terminated  in  1872,  and  by 
means  of  a  canal  there  connecting  with  said  ditch  supplied  the 
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town  of  Stayton  with  water,  and  said  Silas  A.  Jones  has  given 
some  pretended  license  or  easement  to  said  Stayton  companj  in 
and  about  said  prolongatioD,  to  the  plaintiff  unknown,  and  did, 
in  1886,  convey  to  8.  W.  K  Jones  the  property  acquired  by  him 
under  the  deed  of  November  12,  1879;  that  from  the  formation 
of  the  Stayton  corporation  until  1882  it  and  the  defendant,  Silas 
A.  Jones,  held  possession  of  said  prolongation,  denying  any 
right  of  the  plaintiff's  grantor  thereto,  and  in  1882  said  corpora- 
tion constructed  a  ditch  from  a  point  on  said  prolongation,  15 
chains  west  of  the  eastern  end  thereof;  in  a  southwesterly 
direction,  to  a  point  6  chains  south  and  below  the  eastern  end 
of  the  plaintiff's  ditch,  and  thence  to  the  old  canal  leading  to 
Stayton,  whereby  the  defendants  can  send  the  water  which  is 
received  from  the  Santiam  at  the  eastern  end  of  the  prolongation 
to  the  town  of  Stayton,  and  shut  it  off  altogether  from  the 
plaintiff's  ditch,  and  thus  prevent  it  from  reaching  Mill  Creek; 
and  they  have  since  1883  refused  to  allow  any  of  the  water  of 
the  Santiam  to  flow  into  the  prolongation  beyond  said  point  of 
diversion  unless  the  plaintiff  or  its  grantors  would  pay  them  for 
the  same;  that  said  defendants  have  threatened,  and  do  threaten, 
that  unless  the  plaintiff  will  recognize  their  claim  and  pay  them 
what  they  demand  therefor,  they  will  not  allow  any  water  to  flow 
into  its  ditch,  and  thereby  deprive  it  of  the  use  of  the  water 
of  the  Santiam ;  and  said  defendants  assert  that  they  have  been 
in  the  continuous  and  adverse  possession  of  said  prolongation, 
through  said  Drury  Stayton  and  others,  since  January  12, 
1877,  claiming  to  own  the  same,  and  that  in  ten  years  therefrom 
they  will  have  acquired  the  exclusive  right  thereto;  that  the 
acts  of  the  defendants  in  this  respect  have  been  without  the 
consent  and  against  the  protest  of  the  plaintiff  and  its  grantors. 

In  January,  1877,  the  Woolen  Company  temporarily  ceased 
to  use  said  ditch  and  water-power,  and  having  no  officer  or 
agent  at  or  near  Stayton,  had  no  knowledge  of  the  claim  made 
by  the  defendants,  or  their  grantors,  to  the  same,  until  the 
defendants  began  the  construction  of  their  ditch  in  1882,  at 
which  time  the  title  of  plaintiff's  grantors  to  said  ditch,  and 
the  privileges  connected  therewith,  as  derived  from  the  act  of  the 
legislature  aforesaid,  had  been  controverted  in  this  court,  in  the 
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snit  to  enforce  the  lien  of  the  mortgage  afoiesaidy  on  the  groond 
that  the  Woolen  Company  conld  not  mortgage  or  transfer  the 
same;  and  afler  the  decision  of  this  court  in  favor  of  the  right^ 
the  case  was  appealed  to  the  supreme  conrt  of  the  United  States, 
where  a  decision  in  favor  of  such  right  was  not  reached  until 
December^  1886^  but  for  which  litigation  the  plaintiff  and  its 
grantors  would  long  since  have  brought  suit  to  protect  their  rights. 

The  capital  stock  of  the  Stayton  corporation  is  four  thousand 
dollars,  fully  paid  up,  and  both  it  and  Silas  A.  Jones  are  insolv- 
ent ;  but  as  to  S.  W.  B.  Jones,  the  plaintiff  is  not  advised  as 
to  his  responsibility  or  the  extent  and  nature  of  his  claim  to  said 
property  or  water  rights. 

The  bill  prays  that  the  defendants  may  be  enjoined  from 
interfering  with  the  flow  of  water  in  said  prolongation  or  assert* 
ing  any  right  thereto,  and  that  they  be  required  to  remove  the 
dam  constructed  across  the  same  and  close  up  the  opening  made 
by  them  in  the  left  bank  thereof. 

The  first  question  raised  by  the  demurrer  is  as  to  the  nature 
and  extent  of  the  " power '^  or  "privily"  granted  to  the 
Woolen  Company  concerning  the  water  of  the  Santiam  by  the 
act  of  1856,  and  its  authority  to  dispose  of  the  same. 

The  unqualified  right  to  take  water  from  the  Santiam  and 
conduct  the  same  to  or  near  Salem,  through  the  channel  of  Mill 
Creek,  is  expressly  granted  by  section  6  of  the  act;  and  for  such 
purpose  the  company  is  thereby  also  authorized  to  enter  on 
^' lands"  and  said  "creek,"  "and  do  all  things  proper  and  suit- 
able for  a  safe,  direct,  and  economical  conveyance"  of  such 
water,  subject  to  the  payment  of  damages  for  any  injury  to  the 
property  of  another. 

Section  6  of  the  act  provides:  "Said  corporation  shall  have 
the  exclusive  right  to  the  hydraulic  powers  and  privileges  created 
by  the  water  which  is  taken  from  the  Santiam  River,  and  may 
use,  rent,  and  sell  the  same,  or  any  portion  thereof,  as  it  may 
del  expedient 

The  purpose  and  intent  of  this  section  is  plain  enough, 
although  it  must  be  admitted  that  its  composition  is  faulty  and 
confused.  The  "hydrualic  powers"  are  "created  by  the  water" 
in  motion  after  it  is  taken  from  the  Santiam,  in  fact,  it  is  the 
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power  of  the  water  in  motion.  This  power  the  oompaoy  was 
anthorized  to  dispose  of  in  whole  or  in  part  wherever  it  existed. 
But  the  water  created  no  "privilege."  That  was  created  by 
the  act,  and  consisted  in  the  right  to  take  water  for  hydraulic 
purposes  out  of  the  Santiam.  This  ''privilege,'' and  the"power  " 
resulting  from  its  exercise,  the  Woolen  Company  was  author- 
ized by  this  section  to  dispose  of  by  mortgage  or  otherwise.  It 
was  so  held  by  this  court  in  the  suit  to  enforce  the  Hen  of  the 
mortgage  given  by  the  company  to  the  Bank  of  British  Columbia, 
and  on  an  appeal  to  the  supreme  court  the  ruling  was  affirmed 
(Wallamei  Manuf.  Co.  v.  Bank  of  B.  C.  119  U.  S.  191);  and 
there  ought  never  to  have  been  any  question  about  it. 

The  extent  and  nature  of  the  power  consists  simply  in  the 
right  to  take  water  from  the  Santiam,  without  limit  or  restriction 
as  to  quantity  or  place,  and  conduct  the  same  to  Salem  by  the 
route  indicated.  The  river  may  be  tapped  at  more  than  one 
place  at  the  same  or  successive  times.  In  short,  there  is  no  lim- 
itation on  the  power,  and  it  is  granted  subject  to  only  one  condi- 
tion, that  the  company  ''shall  be  answerable  in  damages  to  any 
person  whose  property  is  injured  by  its  acts." 

And  now,  what  right  did  the  plaintiff's  grantor,  the  Woolen 
Company,  acquire  under  the  deed  of  Porter  and  wife?  This 
deed  grants  to  Williams,  Watt,  and  Reynolds,  for  the  consider- 
ation of  four  hundred  dollars,  the  right  to  cut  a  canal  way 
through  any  lands  owned  or  occupied  by  the  grantors,  for  the 
purpose  of  taking  the  water  out  of  the  Santiam  to  the  channel 
of  Mill  Creek,  in  any  amount  the  company  may  require  for  its 
"purposes  at  Salem";  and  the  grantors  therein  thereby  agree 
to  allow  the  company  "all  the  rights  and  privil^es  necessary  for 
the  construction,  use,  and  preservation  of  said  canal." 

The  power  and  privilege  was  not  exhausted  by  the  construc- 
tion of  the  ditch  to  a  certain  point  on  the  river  in  1857.  For 
the  purpose  of  maintaining  a  canal  or  ditch  on,  over,  and  through 
the  Porter  donation,  so  as  to  receive  and  take  water  from  the 
Santiam  thereon,  in  such  quantity  as  the  company  or  its  suc- 
cessors in  interest  might  or  may  need  or  require  at  Salem, 
it  continued  and  still  continues  in  full  force.  Therefore,  when 
the  channel  of  the  Santiam  was  in  1872  suddenly  deflected  to  the 
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sonthward  and  away  from  the  eastern  terminus  of  the  Woolen 
Company's  ditch,  so  that  no  water  flowed  therein,  the  company 
had  a  right  to  make  any  necessary  prolongation  of  the  same, 
anywhere  on  sach  donation,  including  the  former  bed  or  channel 
of  the  river,  so  that  sufficient  water  would  again  flow  through 
it  to  the  channel  of  Mill  Creek. 

But  the  same  result  would  follow,  if  the  stipulation  for  the 
''preservation ''  of  the  ditch  was  not  in  the  Porter  deed.  In  the 
nature  of  things  and  by  the  terms  of  the  deed  the  grant  was  in 
fee — without  limitation.  The  act  then  and  since  in  force  in  re- 
gard to  conveyances  provides :  *'  The  term '  heirs/  or  other  words 
of  inheritance,  shall  not  be  necessary  to  create  or  convey  an  es- 
tate in  fee-simple ;  and  any  conveyance  of  any  real  estate  here- 
after executed  shall  pass  all  the  estate  of  the  grantor,  unless  the 
intent  to  pass  a  less  estate  shall  appear  by  express  terms,  or  be 
necessarily  implied  in  the  terms  of  the  grant." 

This  provision  is  applicable  to  the  grant  of  an  easement  which 
is  an  interest  in  land,  by  deed,  such  as  the  plaintiff  claims  in  the 
Porter  donation.  This  easement  may  be  for  years,  for  life,  or  in 
fee  (Wash.  Ease.  4th  ed.  26),  owing  to  the  terms  of  the  deed  and 
the  circumstances  under  which  it  was  executed,  subject,  however, 
to  the  rule  prescribed  by  this  statute,  that  no  wonls  of  inherit- 
ance are  necessary  to  create  an  easement  in  fee,  and  that  the  dura- 
tion of  the  grant  shall  equal  that  of  the  estate  of  the  grantor  in 
the  lands  subject  to  the  easement,  unless  a  contrary  pur^x^se  shall 
appear. 

At  the  date  of  the  grant  of  the  easement.  Porter  and  wife  were 
seised  of  an  estate  of  inheritance  in  the  land,  and  there  is  nothing 
in  the  terms  of  their  deed  or  the  nature  or  purpose  of  the  ease- 
ment which  at  all  indicates  an  intention  to  grant  the  easement 
for  a  less  time  than  the  duration  of  their  own  estate  in  the  prem- 
ises, but  the  contrary.  Hence  the  right  to  maintain  a  ditch  on 
and  through  the  Porter  donation,  to  conduct  water  from  the 
Santiam  to  the  channel  of  Mill  Creek,  for  tlie  purposes  of  the 
Woolen  Company  at  Salem,  is  i>er|xjtual;  and  if,  in  the  course 
of  time  or  events,  it  becomes  necessaiy,  to  aecoinj)Iish  sncii  pur- 
l)Oses,  to  widen,  deepen,  or  lengthen  said  ditch,  the  then  owner 
of  the  easement  may  do  so. 
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As  was  said  in  Pomfrd  v.  Bicrofij  1  Saund.  322:  "Whea 
the  use  of  anything  is  granted^  everything  is  granted  by  which 
the  grantee  may  have  and  enjoy  such  use/'  (See,  also,  on  this 
point,  PrescoU  v.  WhUe^  21  Pick.  341 ;  32  Am.  Dec.  266 ;  CW- 
Una  V.  DriscoUy  54  Conn.  43 ;  DonneU  v.  Sump/ireySy  1  Mont*  518; 
Dyer  v.  Depui,  5  Whart  584 ;  Thompson  v.  UgloWy  4  Or.  369.) 

But  the  right  of  the  Woolen  Company  to  flow  the  water  of 
the  Santiam  over  the  old  bed  of  the  river  to  its  ditch  may  be 
rested  on  another  ground  than  its  right  to  prolong  its  ditch  and 
use  such  old  bed  for  such  prolongation.  '  When  a  stream  is  sud- 
denly diverted  from  its  channel,  auy  person  who  has  acquired  a 
right  to  the  water  flowiug  in  such  channel  may  return  it  to  the 
same.  (Wash.  Ease.  4th  ed.  444.)  The  Woolen  Company,  as 
the  grantee  of  Porter  and  wife,  had  an  interest  in  the  flow  of 
the  Santiam  in  its  channel  by  the  eastern  end  of  its  ditch,  and 
therefore  upon  its  sudden  diversion  to  the  southward  it  had  a 
right  to  turn  the  river  back  to  the  old  chauuel,  or  at  least, 
so  much  thereof  as  was  necessary  for  its  "purposes  at  Salem." 
And  in  so  doing  it  might  facilitate  the  passage  of  water  from 
the  new  to  the  old  channel  and  through  the  latter  to  its  ditch, 
by  wing  dams  and  by  deepening  and  cleaning  the  same  and 
confining  the  flow  within  narrower  limits,  or  other  proper  and 
suitable  means. 

But  whether  the  course  of  the  Santiam  changed  suddenly  or 
gradually,  so  long  as  it  ran  over  or  upon  any  portion  of  the  Porter 
donation,  the  Woolen  Company  had  a  right  under  the  grant  to 
prolong  or  extend  its  ditch  over  and  upon  the  same  to  the  river, 
and  take  the  water  therefrom  and  conduct  the  same  to  the  channel 
of  Mill  Creek  and  thence  to  Salem.  And  in  my  judgment,  if  the 
Santiam  should  change  its  course  so  as  to  leave  the  Porter  dona- 
tion altogether,  the  party  entitled  to  the  benefit  or  privily 
granted  to  the  company  might  extend  this  ditch  in  auy  direction 
through  said  donation,  so  as  to  reach  the  stream  and  take  water 
therefrom. 

But  it  is  objected  that  the  deed  from  Porter  and  wife  is  void 
for  want  of  a  cestui  que  trust  at  the  date  of  its  execution. 

It  a])[)ears  from  the  deed  and  act  that  a  number  of  persons 

*c  then  associated  together  in  what  they  callal  "a  joint  stock 


Di8t.0r.]   Salem  P.  M.  Co.  f>.  Statton  W.  D.  &  C.  Co.   109 

1B87.]  OpiDion  of  the  Oonrt^Daidy.  Z. 

company/'  under  the  name  of ''  The  Wallaniet  Woolen  Mann- 
fiictaring  Company/'  Ab  a  matter  of  law  this  association  was 
nothing  bat  a  partnership  doing  bosiness  nnder  this  name,  as  it 
lawfully  might.  The  grant  was  made  to  Williams  and  Watt, 
two  of  the  partners,  and  Bejmolds,  for  the  use  of  the  ccMnpany, 
and  eoon  after  the  persons  ooostitating  the  same  were  by  the 
l^slatnre  'Medaiedf  a  body  politic  and  corporate/'  with  the 
organisation  and  name  then  in  use  by  them.  The  natural  pep- 
sons  constituting  this  association,  partnership,  or  oompany,  and 
calling  themselyes  collectively  The  Willamette  Woolen  Manu- 
ficturing  Company,  were  in  ezistenee  at  the  date  of  the  deed  and 
capable  of  taking  the  beneficiary  interest  in  the  grant.  The 
description  of  them  as  stockholders  in  a  certain  ^' joint  stodk 
company"  was  a  suffident  designation  of  them.  {Friedman  ▼• 
Ooodwin,  McAll.  149.)  But  if  this  were  otherwise,  and  there 
was  no  cestui  que  iruet  or  use  in  existence  at  the  date  of  the  deed, 
nor  until  the  actual  incorporation  of  the  Woolen  Company  in 
the  December  following,  tlie  objection  is  not  well  taken.  Mr. 
Washburn  (2  Wash.  Seal  Prop.  3d  ed.  173),  after  a  carefiil 
review  of  the  authorities,  says :  *^  It  may  be  laid  down  as  a  gen- 
eral proposition  that  it  is  not  necessary  in  order  to  create  a  trust 
estate,  that  a  ixdui  que  trud  should  be  named,  who  is  in  bdi^." 
And  again  (2  Wash.  Real  Prop.  3d  ed.  198),  he  says:  <'A  trust 
may  be  valid  and  effectual,  where  a  trust  is  named,  although 
the  cestui  que  trust  may  not  then  be  m  esse,  provided  such  cestui 
qui  trust  subsequently  came  into  being."  (See,  also,  on  this  point, 
Ashurst  V.  CKren,  6  Watts  &  S.  328;  ZJirkel  v.  Obrycff,  5  Watts 
&  S.  60.) 

Counsel  for  the  de^dants  set  out  the  deed  in  his  brief  as  it 
should  have  been  in  the  bill,  from  which  it  appears  that  the  con- 
sideration fcMT  the  deed  was  four  hundred  dollars,  and  that  thereby 
Porter  and  wife  did  "release  and  quit  claim"  to  the  trustees 
therein  named  the  easement  in  question  to  the  use  of  the  Woolen 
Company  "alone";  and  that  the  word  "assigns"  is  not  used 
tlieretu,  or  any  other  word  or  phrase  indicating  an  intention  on 
tiic  part  of  the  grantors  that  any  assignee  or  successor  in  interest 
of  liic  comiiony  should  have  or  exercise  the  rights  and  privil^es 
thereby  granted. 
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The  term  '^assigns"  is  not  necessary  in  a  deed^  either  as  a 
word  of  limitation  denoting  the  quantity  of  the  estate  granted^ 
or  to  give  the  grantee  authority  to  dispose  of  the  same.  When 
the  Woolen  Company  acquired  the  easement  in  question  it  took 
the  same  with  the  rights  to  dispose  of  it  at  pleasure^  unless 
restrained  by  some  express  provision  in  the  deed  or  for  lack  of 
authority  as  a  corporation*  The  deed  contains  no  such  provision, 
and  the  act,  as  we  have  seen,  conferred  on  the  company  an 
unqualified  power  of  disposal. 

The  necessity  of  using  the  word  '^alone^'  in  this  connection  is 
not  apparent.  But  the  only  effect  that  can  be  given  to  it  with 
any  show  of  sense  or  reason  is  that  the  trustees  named  in  the 
deed  took  the  right  and  privily  thereby  granted,  not  for  them- 
selves, but  solely  for  the  use  and  benefit  of  the  Woolen  Company; 
and  this  is  no  restraint  on  the  disposing  power  of  the  latter. 
And  a  voluntary  sale  of  the  right  and  privilege  by  the  company, 
or  one  made  on  legal  process  to  satisfy  its  debts,  would  so  far  be 
a  disposition  to  the  '^ alone''  or  sole  use  of  the  company.  If 
Porter  and  wife  had  sold  their  donation  outright  to  these  three 
trustees,  to  the  use  of  the  Woolen  Company  "alone,"  the  result 
would  have  been  the  same.  The  company  being  the  owner  of  the 
property  could  dispose  of  it  when  and  to  whom  it  pleased. 

And  lastly,  it  is  objected  that  this  right  is  an  easement  in 
gross  and  therefore  not  assignable  by  the  grantee,  the  Woolen 
Company.  In  support  of  this  conclusion,  it  is  claimed  that  there 
is  no  land  or  estate  described  in  the  deed  in  connection  with 
which  the  water  taken  from  the  Santiam  was  to  be  used. 

It  is  common  learning  that  a  right  or  easement  in  or  upon 
the  land  of  another,  to  be  used  by  the  grantee  generally  and  not 
in  connection  with  or  dependent  upon  any  other  land  or  estate, 
is  not  assignable.  It  is  called  a  right  in  gross,  in  bulk.  It 
belongs  to  the  person  and  dies  with  him.  But  an  easement, 
such  as  a  right  of  way  over  the  land  of  another  or  to  take  water 
therefrom,  is  said  to  be  appurtenant  or  appendant  when  the  grant 
thereof  is  made  with  reference  to  other  land,  whereon  or  in  con- 
nection wherewith  it  is  to  be  used  or  enjoyed.  The  land  which 
is  burdened  with  the  way  or  from  which  the  water  is  taken  is 
^^^^ed  the  servient  estate,  while  that  which  is  benefited  by  the 
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easonent  is  called  the  dominant  estate.  The  easement  is  said  to 
be  appendant  or  appurtenant  to  the  dominant  estate,  and  passes 
with  it  as  an  incident  thereof.  (3  Wash.  Real  Prop.  340; 
Wash.  Ease.  2,  18.) 

An  easement  appurtenant^  as  against  one  in  gross,  is  favored  in 
the  law,  and  courts  will  not  construe  a  grant  of  an  easement  to 
be  a  mere  personal  right,  unless  such  intent  plainly  appears. 
Kr.  Washburn  (Wash.  Ease.  45)  says :  "  Though  an  easement, 
like  a  right  of  way,  may  be  created  by  grant  in  gross,  as  it  is 
called,  or  attached  to  the  person  of  the  grantee,  this  is  never 
presumed  when  it  can  fairly  be  construed  to  be  appurtenant  to 
some  other  estate,  and  if  it  is  in  gross  it  cannot  extend  beyond 
the  life  of  the  grantee." 

The  deed  of  April  3,  1856,  provides  that  the  canal  to  be  cut 
through  the  grantors'  land  shall  be  "  sufficiently  large  to  admit 
the  flow  of  any  amount  of  water  required  by  said  company  for 
their  purposes  at  Salem,  and  agree  to  allow  them  all  the  rights 
aud  privileges  necessary  for  the  construction,  use,  and  preserva- 
tion of  said  canal." 

It  is  manifest  from  the  deed,  and  the  circumstances  attending 
its  execution,  that  the  grant  to  the  Woolen  Company  was  made 
and  received  with  the  intent  and  purpose  that  the  water  of  the 
Santiam  would  be  taken  from  and  through  the  Porter  donation 
and  conducted  by  the  company  to  or  near  Salem,  and  there  used, 
at  least  to  operate  the  mill  or  mills  of  the  grantee  then  or  there- 
after to  be  built  at  that  place.  There  being  no  limit  to  the  time 
when  the  grantee  should  commence  to  take  and  conduct  this 
water  to  Salem,  or  the  quantity  it  may  take  and  use,  and  as  the 
grant  is  in  fee  and  assignable  with  the  dominant  estate,  in  my 
judgment  the  owner  of  such  estate,  or  its  successors  in  interest, 
may  continue  to  take  this  water  from  the  Santiam  and  conduct 
it  to  Salem,  and  there  use  it  to  operate  any  mill  or  machinery 
owned  by  them,  no  matter  when  erected. 

And  under  power  given  to  the  Woolen  Company,  by  its  act 
of  incorporation,  to  dispose  of  the  water  at  pleasure,  it  and  its 
successors  in  interest  in  the  dominant  estate,  and  this  easement 
and  appurtenances  thereto,  may  conduct  and  deliver  this  water 
at  Salem  for  hydraulic  purposes  to  others  on  such  terms  and 
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conditfoDS  as  may  be  agreed  oo.  Of  ooorse  the  legislature  could 
not  oonfer  on  the  company  any  light  to  enter  on  the  land  of  the 
Porters  and  take  this  watar  ¥rithoat  their  consent,  or  the  pay- 
ment of  damages  therefor. 

Bat  the  deed  of  Porta*  and  wife  practically  gives  the  company 
the  right  to  take  oat  of  the  river,  on  the  Porter  donation,  all  the 
water  it  wants  for  its  parpoaes  at  Salem;  and  the  disposition  of 
it,  when  there,  as  anthoriaed  by  the  act,  cannot  work  any  pre- 
judice or  wrong  to  the  grantors  or  their  assigns,  by  a  subsequent 
grant  or  conveyance,  sadi  as  these  defendants  claim  to  be. 

The  right  to  relief  m  equity  under  the  circumstances  is  clear. 
The  remedy  at  law  is  utterly  inadequate.  The  interference  of 
the  defendants  with  the  prolongation  of  the  plaintiff's  ditch,  and 
the  flow  of  water  therein,  is  a  continuous  trespass,  and  an  injunc- 
tion will  be  allowed  to  prevent  it,  at  least  on  the  ground  of  pre- 
venting a  multiplicity  of  suits.  The  remedy  by  an  action  at  law 
for  each  act  or  each  day  the  trespass  is  repeated  is  altogeth^ 
inadequate.  (3  Pom.  Eq.  Jar.  sec  1367;  Chubon  v.  OUy  of 
Portland,  1  Deady,  494.) 

Counsel  for  the  defendants  in  his  brief  refers  to  an  action  of 
ejectment  pending  in  this  court  by  the  plaintiff  against  these 
defendants  for  the  possession  of  the  prolongation  of  this  ditch. 
But  the  result  of  the  action  will  not  determine  the  right  of  the 
defendants  to  take  wat^  therefrom,  nor  prevent  the  defendants 
from  lowering  the  willow  dam  which  they  have  constructed 
below  the  old  dam  of  the  plaintiff's  which  they  have  partially 
removed,  by  which  means  they  can  draw  off  all  the  water  that 
enters  said  prolongation  and  not  allow  any  of  it  to  enter  the 
ditch  leading  to  Mill  Oreek. 

The  demurrer  is  overruled.' 
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1.  M121B8  A5D  Mnmio— LoGAXioir  of— Rxostb  lTin>KB.— The  locator  of  mining 
groand  under  the  United  Bftatoe  Reriaed  Btotates,  ]Mrior  to  the  aetnal  paTmenI 
of  the  parchaae  money,  and  the  reception  by  him  of  the  receipt  therefor,  iasned 
by  the  register  and  receiyer  of  the  proper  land  office,  pooaooflco  a  mere  privilege 
to  porchaae  the  property,  and  a  constable*!  sale  of  the  mine  before  payment 
only  passes  that  privilege.  If  the  sale  is  valid,  the  purchaser  can  only  step  into 
the  shoes  of  the  execution  debtor,  and  thereby  obtain  a  right  to  go  on,  perform 
the  necessary  acts,  pay  the  purchase  money,  contest  the  rights  of  other  adverse 
daimants,  and  make  the  entry  and  receive  the  certificate  of  purchase  himselfL 
If  the  judgment  debtor  subsequently  performs  these  acts  and  receives  the  title 
from  ibe  government,  a  new  and  further  title  becomes  vested  in  the  Judgment 
debtor,  which  does  not  pass  by  virtue  of  the  officer's  deed. 

%  PuBUD  LAai)6--TiTiA  TO-- PATJiBirr--REOEiFT. -- A  party  having  paid  the  pur> 
chase  money,  and  received  the  certificate  of  purchase,  is  tiie  owner  of  the  land. 
The  United  States  has  ceased  to  have  any  pecuniary  interest  in  it.  It  holds  the 
naked,  dry,  legal  title  for  the  holder  of  the  certificate. 

8.  Bams. — Such  a  certificate  of  purchase  cannot  be  collaterally  assailed. 

4.  LzioTATiowB  OF  AonoHS— MiHiifo  Claim — Advzbsi  Poenanow.  ~  Possession 
of  a  mining  claim,  in  order  to  vest  a  title  under  the  statute  of  limitations,  must 
be  open,  notorious,  exclusive,  and  continuous;  and  not  a  loose,  uncertain, 
scrambling,  and  mixed  possession. 

6.  Uism  AND  IfixDia— Advxbsi  CLAiMB^PoBiiaAnoH  OF  NonoB.  >- Under  aa 
application  for  a  patent  for  mining  ground,  under  sections  2325  and  2326,  Revised 
Statutes,  unless  adverse  claims  are  filed  with  the  register  and  receiver  of  the 
proper  land  office  within  sixty  days  after  the  first  publication  of  the  notice,  such 
adverse  claims  are  waived,  and  the  applicant  is  entitled  to  a  patent  upon  the 
payment  to  the  proper  officer  of  the  statutory  fees  and  costs,  and  it  shall  there- 
after be  assumed  that  no  adverse  claim  exists ;  and  thereafter  no  objection  from 
third  parties  to  the  issue  of  the  patent  shall  be  heard,  except  that  it  be  shown 
that  the  applicant  has  failed  to  comply  with  the  terms  of  the  statute. 

6.  Sahs.— The  interest  or  title  obtained  by  a  purchaser  at  a  constable's  sale  prior 

to  the  expiration  of  the  publication  of  the  notice  is  an  adverse  claim,  which, 
unless  filed  as  the  statute  provides,  is  waived. 

7.  Sake.— The  statute  makes  such  a  proceeding  regularly  prosecuted  when  the 

period  of  notice  is  completed,  without  the  presentation  of  an  adverse  claim  abso- 
lutely conclusive  sgainst  adverse  claims.  The  proceeding  is  in  the  nature  of  a 
proceeding  in  rem,  and  is  binding  upon  all  the  world,  so  far  as  any  unpresented 
adverse  dsims  are  concerned. 

8.  JmiciAi*  Saub— Tctlb  of  Pubckasbb.  '—  The  purchaser  at  a  Judicial  sale  acquires 

only  the  present  interest  of  the  Judgment  debtor.  No  after-acquired  title  is  af- 
fected by  such  a  sale.  The  sheriff's  deed  can,  at  most,  only  have  the  operation 
of  a  quit-claim  deed  in  the  strictest  sense. 

9.  EqinTT— MASTKB—OBJzcnoire  Bxfobb. — The  general  objection,  "irrelevant 

and  incompet«>nt,"  made  before  the  master  in  an  equity  case,  is  not  sufficiently 
specific  to  be  entitled  to  oonsideration  upon  the  hearing. 

XIILSawt.— 8. 


114       Hamilton  v.  South.  Nev.  G.  A  S.  M,  Oo.    [CSr.  Ct 

•ji  I  I  III 

Opinkm  of  the  Court — Sawyer,  C.  J.  [Deocmbo^ 

10.  Same— PBAonoB— OBJXoixoir  to  TasmioiCT— AxDnnoERT  of  Pi^addiob.— 
Where  an  objection  to  the  relevancy  or  competency  of  the  testimony  is  made 
specific  for  the  first  time  in  the  closing  srgoment  for  the  complainant  in  an 
equity  ease,  the  court  will  permit  the  defendant  to  so  amend  his  pleadings  as  to 
obviate  the  objection,  where  the  testimony  is  before  the  court  BlK»wing  a  proper 
osfle  therefor. 

Before  Sawteb,  Circuit  Jadge. 

In  equity. 

This  suit  is  brooght  by  plaintiff  Hamilton^  against  the  8onth- 
em  Nevada  Gold  and  Silver  Mining  Company,  to  determine  an 
advene  claim  of  title  to  a  mine. 

Mr.  R.  S.  Measiok  and  Mr.  M.  N.  Stone,  for  complainant. 

Mr.  J.  MoM.  Shafier^  W.  CL  Belcher,  and  Jfessrs.  Sorwner  & 
Boone,  for  defendant. 

Sawyeb,  Circuit  Jadge.  This  is  a  suit  in  equity,  brought 
nnder  the  statute  of  Nevada,  by  a  party  claiming  to  be  in  pos- 
session against  a  party  allied  to  be  out  of  possession,  to  deter- 
mine an  adverse  claim  of  title  to  a  mine.  The  locator's  title 
was  conveyed  to  defendant  June  30, 1880,  and  the  complainant 
allies  that  he  has  obtained  the  title  so  conveyed  to  defendant, 
through  sales  on  certain  judgments  made  subsequently  to  the  said 
conveyance  of  June  30, 1880.  A  constable  sold  the  premises 
on  a  judgment  rendered  by  a  justice  of  the  peace  against  defend- 
ant, said  sale  having  been  made  July  21, 1882.  Such  title,  as 
passed  by  that  sale,  has  been  conveyed  to  complainant.  An 
appeal  from  said  judgment  was  taken  to  the  district  court,  and 
on  such  appeal  a  judgment  was  rendered  in  the  district  court  for 
the  amount  recovered  below,  and  subsequent  costs.  Under  this 
judgment,  for  the  same  indebtedness,  the  property  was  again 
sold  on  October  11, 1883,  and  such  title  as  passed  by  this  sale 
has  also  become  vested  jn  complainant.  It  is  insisted  that  the 
judgment  of  the  justice  of  the  peace  is  void,  on  the  ground  that 
it  not  being  a  court  of  record,  its  jurisdiction  must  affirmatively 
appear,  and  that  the  record  does  not  show  jurisdiction  over  the 
person ;  also,  for  numerous  other  reasons.  It  is  also  claimed, 
and  if  it  be  so  I  do  not  see  how  the  conclusion  can  be  avoided, 
that  the  justice's  court,  not  having  obtained  jurisdiction,  the 
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appeal  from  this  void  judgment  could  not  give  the  district  court 
jurisdiction,  and  its  judgment  is  also  void.    On  the  other  hand, 
if  the  justice's  judgment  and  the  sale  under  it  be  valid,  the  sale 
under  the  district  court  judgment  is  claimed  to  be  void  because 
the  sale  was  for  a  much  larger  amoant  than  was  due,  the  judg- 
ment for  the  entire  indebtedness  having  been  fuUj  satisfied  by 
the  sale  in  the  court  below.     It  is  also  claimed  that  the  judg- 
ments and  sales  upon  both  judgments  are  void  for  many  other 
reasons.     The  defendant  also  claims  title  under  another  judg- 
ment, and  sale  thereunder,  made  April  29,  1882,  to  one  Purcell 
— an  older  sale  than  either  of  those  under  which  complainant 
claims.     If  this  sale  is  valid,  it  cut  off  defendant's  original  title 
before  the  sales  under  which  complainant  holds,  and  they  took 
nothing  by  those  sales,  and  the  title  upon  which  he  relies  fails. 
The  title  derived  under  thLs  sale,  which  was  outstanding  at  the 
commenoement  of  this  suit,  has  been  conveyed  to  defendant  since 
the  suit  was  commenced.    But  since  it  intercepted  the  very 
title  under  which  complainant  holds,  and  is  the  same  title  upon 
which  he  relies,  it  is  just  as  effectual  outstanding  as  a  defense 
as  if  it  were  in  the  defendant  at  the  institution  of  the  suit,  even 
if,  as  complainant  claims,  his  objection  to  the  evidence,  because 
not  set  up  by  supplemental  answer,  was  sufficiently  s{)ecific  to 
rgect  it,  which  is,  at  least,  doubtful.    But  the  validity  of  this 
judgment  and  sale  is  also  assailed  on  various  grounds.     It  may 
well  be  considered  doubtful  whether  any  of  these  judgments  and 
sales  are  valid. 

The  statute  of  limitations  is  also  relied  on  by  complainant. 
But  that  title  is  disputed  by  defendant,  on  the  ground  that  there 
was  no  notorious,  exclusive,  and  continued  adverse  possession 
by  complainant;  that  the  acts  of  possession  were  so  obscure  that 
defendant  was  not  even  aware  that  complainant  was  in  possession 
at  all,  or  claimed  title.  The  only  evidence  of  actual  possession 
for  the  prescribed  time,  was,  going  upon  the  land  once,  and 
looking  at  its  boundaries,  and  afterwards  doing  the  annual  hun- 
dred dollars'  worth  of  work  in  tunnels  where  those  doing  it  were 
unseen,  during  that  time,  for  the  purpose  of  not  forfeiting  com- 
plainant's rights,  and  not  rendering  the  claim  liable  to  reloca^ 
lion.    While  defendant  also  claims  and  introduces  testimony 
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showing,  or  at  least  tending  to  show,  that  it  also  did  the  annual 
work  required  by  the  statute  to  preserve  its  rights  during  the 
same  period  for  the  same  purpose,  and  so  was  itself  in  posses- 
sion ;  that  its  possession  was  better  than,  or  at  least  as  good,  as 
that  of  complainant.  Evidently  such  a  loose,  uncertain,  scramb- 
ling, and  mixed  possession  is  not  sufficient  to  vest  a  title  under 
the  statute  of  limitations. 

But  the  defendant  relies  upon  another  defense,  and  the  view 
we  take  of  it  renders  it  unnecessary  for  us  to  decide  the  numer- 
ous other  points  made,  already  referred  to.  On  August  5, 1882, 
defendant  filed  an  application  in  the  proper  land  office  to  pur- 
chase the  premises  in  question,  in  pursuance  of  sections  2325  and 
2326,  Eevised  Statutes.  The  sixty  days  for  publication  expired 
October  7,  1882,  and  on  May  8,  1886,  defendant  paid  for  the 
land,  and  a  certificate  of  purchase  was  issued  to  it.  Neitber  the 
complainant,  nor  any  of  his  grantors,  before  the  expiration  of 
the  time,  or  at  any  time,  filed  any  adverse  claim  with  the  register 
and  receiver  of  the  land  office.    And  the  statute  provides  that : — 

^^  If  no  adverse  claim  shall  have  been  filed  with  the  raster 
and  receiver  of  the  proper  land  office  at  the  expiration  of  sixty 
days  of  publication,  it  shall  be  assumed  that  the  applicant  is 
entitled  to  a  patent  upon  the  payment  to  the  proper  officer  of 
four  dollars  per  acre,  and  that  no  adverse  claim  exists.  And 
thereafter  no  objection  from  third  parties  to  the  issuance  of  a  patent 
shall  be  heard,  except  it  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter." 

Thus  the  statute  itself  makes  a  proceeding,  regularly  prose- 
cuted when  the  period  of  notice  is  completed,  without  the  pres- 
entation of  an  adverse  claim,  absolutely  conclusive  against  all 
advent  claimants;  The  proceeding  is  in  the  nature  of  a  p*o- 
ceeding  in  rem,  and  is  binding  upon  all  the  world  so  far  as  any 
uupresented  adverse  claim  is  concerned.  The  title,  such  as  it 
was,  good  or  bad,  derived  under  the  constable's  sale  of  July  21, 
1882,  was  an  existing  adverse  claim  during  the  proceedings  of 
defendant  for  purchase  under  sections  2325  and  2326  of  the 
Revised  Statutes,  and  was  lost  by  failure  to  present  it  This 
sale,  therefore,  valid  or  void,  can  affi>rd  no  grounds  for  the  relief 
sought. 
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But  oomplainant  insists  that  his  title  under  the  second  sale  on 
the  judgment  on  appeal  did  not  exist  at  the  time  of  the  appli- 
cation to  parchase,  and  during  the  running  of  the  notice,  and  as 
complainant  and  his  grantors  had  no  adverse  claim  at  that  time 
they  cannot  be  affected  by  &ilure  to  present  one;  that  he  is  a 
successor  in  interest  to  defendant,  and  not  an  adverse  claimant, 
and,  as  such,  is  entitled  to  the  benefit  of  defendant's  application 
and  purchase.  Conceding  that  judgment  to  be  valid,  for  the 
purposes  of  this  suit,  though  I  am  by  no  means  satisfied  that  it 
is,  the  most  that  could  pass  by  the  sheriff's  sale  was  the  then 
present  interest  or  estate  of  the  defendant.  It  could  not  carry 
any  subsequently  acquired  interest.  The  then  present  interest 
of  the  defendant  was  only  a  mere  privilege  to  purchase,  which 
be  might  abandon  if  he  chose.  *A  sheriff's  deed  can,  at  most, 
only  have  the  operation  of  a  quit-claim  deed  in  its  strictest  sense. 
It  cannot  pass  an  interest  which  the  owner  did  not  have  before 
the  sale,  but  which  he  subsequently  acquires.  If  the  purchase 
at  sheriff's  sale  was  valid,  and  the  purchaser  then  stepped  into 
the  shoes  of  the  execution  debtor,  it  only  gave  him  a  right  to  go 
on  himself,  perform  the  necessary  acts  to  be  performed,  pay  the 
purchase  money  himself,  contest  the  rights  of  other  adverse 
claimants,  such  as  the  Northern  Belle,  make  the  entry,  and  upon 
payment,  receive  the  certificate  of  purchase.  Since  that  sheriff's 
sale  the  complainant  has  done  nothing,  but  the  defendant  has 
itself  gone  on  and  procured  the  title  from  the  United  States  upon 
further  and  new  considerations,  in  which  complainant  has  no 
interest,  and  a  new  and  further  title  to  the  premises  has  become 
vested  in  defendant.  It  is  a  right  at  law.  If  complainant  has 
any  equities  which  he  might  enforce  by  doing  to  the  defendant 
such  equities  as  the  nature  of  the  case  requires,  but  I  do  not  say 
that  he  has,  he  has  not  framed  his  bill  upon  any  such  theory. 
His  bill  goes  upon  the  theory  that  he  is  seised  of  a  legal  title 
already  to  this  mining  land,  whereas  the  title  derived  from  the 
government  is  vested  in  the  defendant,  and  it  was  acquired  since 
the  sheriff's  sale  to  complainant's  grantors.  The  defendant 
having  paid  the  money,  defended  the  suits  on  adverse  claims, 
and  received  the  certificate  of  sale,  is  the  owner  of  the  land. 
The  United  States  has  ceased  to  have  any  pecuniary  interest  in 
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it.  They  hold  the  naked,  dry,  legal  title  for  the  holder  of  the 
certificate.  {People  v.  Shearer ,  30  Cal.  648;  Gwynne  v.  Nh* 
wanger,  15  Ohio,  368;  Adrom  y.  Hamrmmd^  3  McLean,  108; 
Carroll  v.  Perry,  4  McLean,  26;  Ross  v.  Supervisors,  12  Wis. 
38 ;  GoodleU  v.  Smiihsm,  5  Port.  246 ;  30  Am.  Dec.  561 ;  Qir- 
roll  V.  Safford,  3  How.  441 ;  WUherspoon  v.  Duncan,  4  Wall. 
218,  219;  Hughes  v.  United  States,  4  Wall.  232;  Wirth  v. 
Branson,  98  U.  S.  118;  Mining  Co.  v.  DarJberg,  2  Sawy.  455.) 
This  certificate  cannot  be  collatelnlly  assailed,  and,  as  before  said, 
if  there  are  any  equities  in  favor  of  complainant,  they  must  be 
presented  by  a  bill  framed  for  and  adapted  to  the  purpose. 

It  is  insisted  that  the  certificate  was  irregularly  obtained,  and 
that  it  is  void  on  that  ground,  for  the  reason  that  there  was  pend-» 
ing  litigation  l>etween  defendant  and  other  parties  to  settle  the 
title  to  the  mining  ground  between  them  at  the  time  the  certifi- 
cate was  issued.  Within  the  time  allowed  by  statute,  after  the 
publication  of  notice,  the  Northern  Belle  Mining  Company  filed 
an  adverse  claim,  and  in  due  time  commenced  several  suits  against 
the  defendant  to  determine  the  rights  of  the  respective  claimants. 
These  suits  were  the  occasion  of  the  delay  in  the  issue  of  the 
certificate  to  defendant.  They  were  continued  along,  for  some 
reason,  without  any  active  prosecution,  for  several  years.  Finally, 
the  defendant,  in  the  absence  of  any  representative  of  the  North- 
ern Belle  Mining  Company,  procured  a  dismissal  of  those  suits 
for  want  of  prosecution.  After  their  dismissal,  the  defendant 
presented  transcripts  of  the  records  to  the  proper  land  office, 
showing  that  fact,  and  thereupon  the  purchase  money  was 
received  from,  and  the  certificate  of  purchase  issued  to,  the 
defendant  Afterwards,  upon  a  showing  on  the  part  of  the 
Northern  Belle  Company,  the  dismissals  in  the  several  suits 
were  set  aside,  and  the  causes  restored  to  the  calendar  for  further 
proceedings,  and  they  still  remain  undetermined.  I  do  not  per- 
ceive how  that  condition  of  things  can  avail  the  complainant  in 
this  suit.  He  does  not  claim  under  the  Northern  Belle  Com- 
pany, or  in  any  way  connect  himself  with  the  rights  involved 
Jn  those  suits.  He  is  not  in  privity  with  the  Northern  Belle 
^any.  The  title  has  still  passed  to  the  defendant  from  the 
States  in  a  course  of  proceedings  apparently  regular,  and 
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it  can  only  be  divested  in  some  direct  proceeding  appropriate  to 
the  case.  If  the  Northern  Belle  should  succeed  in  establishing 
the  superior  right  in  the  pending  suits^  it  may  be  that  it  will  be 
able  to  control  the  title  for  its  own  benefit,  upon  a  proper  bill  in 
equity  against  defendant,  filed  for  that  purpose.  But  whether  it 
can  or  not  is  no  concern  of  the  complainant  in  this  suit.  Till 
divested  by  some  proper  proceeding,  the  ri£:ht  to  a  patent  will 
lenuin  where  it  now  is^ 

Conceding  the  adverse  possession  to  be  sufficient  to  set  and 
ke^  the  statute  of  limitations  in  motion,  it  has  not  in  any  event 
run  long  enoo^  to  be  of  any  avail  to  cut  off  the  new  right 
vested  in  defendant  under  the  certificate  of  entry  so  recently 
iasoed.  Indeed,  it  has  not  yet  begun  to  run.  This  suit  was 
commenced  on  March  29, 1886,  and  the  certificate  of  entry  was 
issued  on  May  8,  1886,  since  the  commencement  of  the  suit. 

It  is  objected  that  this  certificate  is  not  available  in  this  suit 
for  the  reason  that  it  was  not  pleaded  in  the  answer.  As  it  was 
obtained  since  the  commencement  of  this  suit  it  is  insisted  that 
this  title  should  have  been  set  up  in  a  supplemental  answer,  and 
as  this  was  not  done,  it  cannot  be  considered  at  all.  It  would, 
undoubtedly,  have  been  the  proper  practice  to  set  it  up  in  a  sup- 
plemental answer.  But  I  am  by  no  means  certain  that  it  was 
absolutely  necessary  to  set  it  up  in  order  to  render  it  available. 
The  right  to  the  certificate  had  its  inception  at  the  making  of  the 
application,  but  its  issue  was  delayed  by  the  adverse  claim  and 
suits  by  the  Northern  Belle.  When  issued,  however,  the  right 
related  back  to  the  time  of  its  inception  by  making  the  applica- 
tion, so  iar  as  supporting  the  right  of  defendant  is  concerned. 
But  this  specific  objection  was  not  made  at  all  before  the  master, 
nor  even  in  the  opening  argument  of  complainant.  It  was  only 
first  presented  in  complainant's  closing  argument,  in  reply  to  the 
argument  of  defendant,  wherein  this  title  was  earnestly  pressed 
and  relied  on.  The  party  offering  evidence  is  entitled  to  have 
the  particular  portion  of  evidence  objected  to  pointed  out,  and 
the  specific  ground  of  objeeU&n  stated,  in  order  that  he  may  obviate 
the  oigeotum.  {Satterlee  v.  BHea,  36  Cal.  489,  511 ;  Cochran  v. 
(y£eefe,  34  Cal.  554,  568.)  Objection  that  evidence  offered  is 
'^irrelevant  and  incompetent^'  is  not  sufficiently  specific,  even  in 
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a  criminal  case.  {People  v.  Franky  28  Cal.  519.)  "Irrele- 
vancj^'  is  too  general  and  insufficient.  ^'The  party  must  state 
the  exact  point  of  hia  objection."  {Owen  v.  Imck^  24  Cal.  177.) 
The  general  objection,  ^4rrelevant  and  incompetent/'  made  before 
the  master,  it  appears  to  me,  is  not  sufficiently  specific  to  he 
entitled  to  consideration  now.  The  real  point  of  the  objection, 
that  the  title  perfected  since  the  commencement  of  the  suit  should 
have  been  set  up  in  a  supplemental  answer,  should  have  been 
specified.  The  defendant  would  then  have  been  able  to  obviate 
it  by  obtaining  leave  to  set  it  up.  But  this  objection  was  reserved 
till  the  closing  argument  of  the  complainant  at  the  final  hearing 
of  the  case.  In  my  judgment,  the  failure  to  call  attention  to  it 
before  the  master  was  a  waiver  of  the  objection.  When  particu- 
lar grounds  of  objection  are  specified,  such  specification  is  exclu- 
sive, and  all  grounds  not  specified  are  waived.  (Evandon  v. 
Gunn,  99  U.  S.  665 ;  Bdk  v.  Meagher,  104  U.  S.  279.)  "  If  a 
general  objection  to  evidence  is  made,  but  no  ground  of  objection 
is  specified,  the  objection  will  not  be  considered.  If  a  ground 
of  objection  is  stated,  all  grounds  not  specified  are  considered 
waived.''  {Ihcher  v.  N&ly  6  Fed.  Rep.  90.  See,  also.  Wood  v. 
Weimary  104  U.  S.  795;  Camden  v.  Doremvs,  3  How.  529; 
Buiimi  V.  Drigg8,  20  Wall.  133.) 

But  if  wrong  in  these  views,  as  to  the  sufficiency  of  the  speci- 
fication of  the  objection,  or  as  to  waiver,  and  if  necessary  to 
set  this  title  up  in  the  answer  in  order  to  make  it  available,  not- 
withstanding its  relation  back  to  its  inception,  or  as  showing 
want  of  title  in  complainant,  the  objection  is  technical  purely. 
The  evidence  is  all  before  the  court,  together  with  the  evidence 
introduced  by  complainant  to  meet  and  overthrow  the  defense 
It  is,  therefore,  a  proper  case  in  which  to  allow  the  defendant 
to  amend  by  setting  up  this  supplemental  matter  and  conform  it 
to  the  proo&.  Time  to  file  such  an  amendment  would  undoubt- 
edly have  been  asked  and  granted,  had  the  objection  been  brought 
to  the  notice  of  defendant  at  any  time  before  the  final  hearing. 
To  reject  it  now  would  be  only  to  entail  further  litigation  in 
another  suit.  It  would  not  conduce  to  the  due  administration 
"  justice  to  reject  this  defense  now,  when  all  the  means  are 
re  the  court  for  doing  equity  between  the  parties.     {Neale 
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V.  Neaks,  9  Wall.  1,  8;  Lakin  v.  Mining  Co.  11  Sawy.  249, 
250;  25  Fed.  Eep.  337;  Zalin  v.  Rogers,  10  Sawy.  208;  21 
Fed.  Bep.  103,  per  Field,  C.  J.;  Ooghlan  y.  Btetaimy  19  Fed. 
Eep.  727.) 

The  same  objeciion  is  made  in  the  same  waj  to  the  title  of 
defendant  derived  from  Paroell  by  deed  made  since  the  com- 
menoement  of  the  suit,  and  the  same  principles  are  applicable  to 
that  defense.  But  the  sale,  if  valid,  was  sufficient  to  show  that 
the  title  relied  on  by  complainant  had  been  anticipated  and  cut 
off  without  this  deed  to  defendant.  But  I  think  the  defendants 
entitled  to  set  up  both  their  defenses  in  a  supplemental  answer 
fio  as  to  avoid  all  questions  as  to  relevancy,  and  that  the  bill 
most  be  dismissed. 

Let  defendant  have  leave  to  amend  by  setting  np  these  sup- 
plemental matters  before  the  entry  of  the  final  decree,  and  let 
there  be  a  decree  entered  dismissing  the  bill,  with  costs. 


In  re  Moy  Chee  Kee  et  al. 

ClBCUXT  COUBT,  NOBTHKBN  DlBflBIOT  OV  OaLITOBHU. 

DsoxMBKB  24,  1887. 

L  Cons— Iv  Habeas  OosPtm  Pbooisdino— BEvmED  Statdteb,  Vvjted  States, 
Heoxiom  828. — An  application  for  a  writ  of  habeas  oorpns  ia  a  proceeding  »ui  ger^ 
ens,  and  the  proTiuona  of  the  Bevifled  Statutes,  United  States,  section  827,  regn* 
lating  the  fiees  of  clerks  of  the  circuit  and  district  courts,  do  not  gOTem  in  the 
taxation  of  costs  in  such  proceedings. 

Before  Sawteb,  Circnit  Judge,  and  Sabin,  District  Judge. 

On  application  for  a  writ  of  habeas  corpus.  Application  to 
tax  costs. 

Mr,  Iho8.  D.  Riordan  and  Mr.  L.  L  Mowry,  for  petitioners. 

Jfr.  John  T.  Oaxeyy  United  States  Attorney,  for  the  United 
States. 

By  the  Court,  Sawteb,  Circuit  Judge.  The  petitioner  is  a  sub- 
ject of  China,  of  the  Mongolian  race,  who  on  arriving  at  the  port 
of  San  Francisco,  on  the  steamship  City  of  Sydney,  from  China, 
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in  September,  1887,  claimed  a  right  to  land  under  the  treaty  and 
laws  of  the  United  States.  The  collector  having  refused  to  per- 
mit him  to  land,  he  sued  out  a  writ  of  habeas  corpus  in  this  court, 
and,  after  examination,  was  discharged  by  the  court  At  the 
time  of  issuing  the  writ,  the  attorney  for  the  petitioner,  upon  the 
request  of  the  derk,  as  usual  in  such  cases,  since  January  1, 
1887,  deposited  with  the  clerk  the  sum  of  fifteen  dollars,  upon 
the  understanding,  on  the  part  of  the  attorney  and  the  clerk, 
that  the  fees  properly  chai^eable  at  the  conclusion  of  the  pro* 
eeeding  would  be  paid  out  of  the  deposit,  and  any  surplus 
remaining  returned  to  him.  It  was  understood  by  both  clerk 
and  counsel  that  this  sum  was  a  deposit  ovdy^  for  the  purpose 
indicated.  The  question  as  to  what  amount  of  fees  is  properly 
taxable  has  never  been  determined  by  the  courts,  and  different 
opinions  are  entertained  on  the  point  by  the  clerks  of  the  circuit 
and  district  courts ;  and  even  the  attcnneys  themselves  are  not 
fully  satisfied  on  this  point.  It  was  their  business  and  duty  to 
present  the  question  for  adjudication;  but  it  was,  perhaps,  from 
press  of  business,  omitted  to  be  done;  consequently,  the  question 
as  to  how  much  should  be  taxed  in  these  cases  has  never  before 
been  brought  to  the  attention  of  the  court.  The  counsel  for  the 
])etitioner  now  asks  that  the  costs  be  taxed  by  the  court,  and 
limited  to  eleven  dollars,  and  that  the  remaining  four  dollars 
be  returned  to  him  as  belonging  to  his  client.  The  clerk  is 
ready  and  willing  to  return  that  amount  if  eleven  dollars 
is  the  sum  properly  taxable,  and  he  can  return  it  without  being 
held  responsible  for  the  whole  fifteen  dollars  to  the  government. 
The  parties  now  present  this  case  and  many  similar  cases,  and 
request  the  court  to  make  a  proper  taxation  of  the  costs,  and 
such  order  in  the  case  as  the  rights  of  the  parties  require. 

The  clerks  of  the  two  courts,  district  and  circuit,  have 
heretofore  supposed  that  the  proper  amount  to  be  taxed  depends 
upon  the  question  whether  the  fees  should  be  taxed  under  one 
or  the  other  of  two  clauses  of  section  828  of  the  Revised  Statutes^ 
the  first  clause  of  which  provides  fees  '^  for  making  dockets,  and 
indexes  taxing  costs  on  the  trial  or  argument  of  a  cause  whert 
issue  is  joined  and  tesUmony  is  given^  three  dollars  f'  in  this  cir* 
cult,  six  dollars.    The  second  clause  for  doing  the  same  things^ 
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in  a  caase  '^  where  jadgment  or  decree  is  made  or  rendered 
wUhofid  issue,  one  dollar;^'  in  this  circuit,  two  dollars,  which 
makes  a  difference  of  four  dollars  in  the  costs  properly  taxable 
in  each  case.  The  clerk  of  the  district  court  thinks  and  acts 
Bpon  the  idea,  that  the  first  clause  is  applicable,  while  the  clerk 
of  the  circuit  court  thinks  there  is  no  issue  within  the  meaning 
of  the  statutes,  and  the  smaller  sum  only  should  be  taxed,  under 
the  second  clause;  but  for  his  own  protection  he  receives  a 
deposit  of  fifteen  dollars  to  cover  all  costs  that  may  be  found 
taxable,  till  an  authoritative  ruling  is  had  upon  the  point.  After 
a  careful  consideration  of  the  question,  we  think  that  the  case 
does  not  come  under  either  clause;  and,  further,  that  section 
828  of  the  Revised  Statutes  does  not  apply  to  writs  of  habeas 
corpus  at  all.  It  applies  only  to  the  ordinary  litigation  in  the 
courts  in  common-law,  equity,  and  admiralty  cases,  and  other 
ordinary  litigation  where  there  are  regularly  two  parties  litigat- 
ing some  right  between  them,  and  where  the  prevailing  party 
recovers  his  costs  of  his  opponent — cases  wherein  there  is  a 
plaintiff  and  a  defendant  in  the  ordinary  sense  of  these  terms. 

If  the  petitioner  is  a  plaintiff  and  the  party  making  the  return 
is  a  defendant,  in  the  ordinary  sense  of  those  terms,  and  the  sec- 
tion is  applicable,  then  the  petitioner,  when  he  i&  discharged, 
should  recover  his  costs  against  the  party  detaining  him,  and, 
when  remanded,  the  party  to  whose  custody  he  is  remanded 
should  recover  his  costs  against  the  petitioner.  (Sec.  983,  Eev. 
Stats.)  But  nothing  of  this  kind  has  ever  been  done  in  any 
habeas  corpus  cases  of  any  kind  in  this  or  any  court,  so  far  as 
we  are  aware.  Some  time  ago,  in  one  of  the  habeas  corpus  cases 
arising  under  the  laundry  ordinance,  where  a  party  held  in  cus- 
tody by  the  sheriff  was  discharged,  his  counsel  demanded  a 
judgment  for  costs  against  the  sheriff.  Upon  examination,  the 
court  became  satisfied  that  it  was  not  the  practice  for  the  party 
succeeding  to  recover  costs  from  his  opponent,  if  opponent  he 
can  be  called.  The  court  was  assured  that  in  the  state  courts  no 
costs  are  recovered  in  such  cases. 

This  class  of  cases,  with  respect  to  fees,  is  like  naturalization 
cases,  sui  generis^  in  which  the  United  States  supreme  court,  in  a 
elaborately  considered,  recently  unanimously  decided  that 
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the  clerk's  fee  bill,  provided  for  in  section  828,  had  no  applica- 
tion; that  this,  and  other  cognate  provisions  of  the  statutes,  only 
applj  to  ''ordinary  suits  between  party  and  party  prosecuted  in 
court/'  It  was  held  that  there  was  no  provision  prescribing  or 
forbidding  fees  in  naturalization  cases,  and  that  the  amount  was 
left  to  be  fixed  at  some  reasonable  sum  in  the  discretion  of  the 
court    {United  States  v.  HiU,  120  U.  S.  169.) 

In  our  judgment,  this  case,  in  r^ard  to  the  extraordinary 
writ  of  habeas  corpus,  which  under  ordinary  circumstances  is 
seldom  invoked,  stands  upon  preci:?ely  the  same  footing.  Like 
naturalization  cases,  habeas  corpus  cases  are  special  cases,  and  are 
nowhere  mentioned  in  the  fee  bill.  There  is  no  provision  author- 
izing or  forbidding  the  taking  of  fees  in  these  cases.  There  is 
in  fact  no  legal  necessity  for  these  cases  to  come  into  court  at  all. 
The  judge  can  issue  the  writ,  and  hear  and  dispose  of  the  case 
at  chambers,  doing  the  clerical  work  himself  without  the  inter- 
vention of  the  clerk  at  all ;  in  which  case  there  would  be  no  fees. 
This  cannot  be  done  in  naturalization  cases.  But,  from  consid- 
erations of  convenience,  and  for  the  purpose  of  keeping  a  record, 
and  the  avoidance  of  so  much  clerical  work  on  the  part  of  the 
judge,  this  course  is  seldom  pursued  in  habeas  corpus  cases. 
Indeed,  in  this  class  of  cases,  it  would  impose  so  much  non- 
judicial labor  on  the  judge  as  to  render  it  impracticable.  As 
the  clerk's  time,  services,  and  stationery  are  required  in  issuing 
writs,  filing  returns,  swearing  witnesses,  entering  orders  and 
judgments,  and  making  a  roll  and  record,  it  is  but  proper  that 
he  should  be  paid  by  the  party  requiring  those  services.  There 
undoubtedly  may  be  cases  on  habeas  corpus  where,  under  peculiar 
circumstances,  it  would  be  proper,  and  even  necessary,  for  the 
court  to  require  the  performance  of  this  service  without  com- 
pensation. The  writ  is  a  writ  of  right,  and  parties  without 
means  and  without  fault  may  find  themselves  in  a  position  to 
render  it  necessary  for  them  to  invoke  the  aid  of  the  writ  with- 
out charge.  But  this  is  not  of  that  class.  During  this  year 
these  cases  require  more  than  half  the  labor,  and  entail  more 
than  one  half  the  expense,  on  the  clerk's  offices.  The  writ  is 
ysed  to  enforce  a  civil  right  under  the  treaty  and  the  laws.  The 
parties  interested  knowingly  and  voluntarily  take  the  risk  whea 
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they  come  here^  and  they  should  certainly  pay  the  necessary 
costs  in  these  cases.  As  there  is  no  statute  providing  what  the 
fees  should  be^  under  the  ruling  of  the  supreme  court  in  the  case 
(dted,  it  is  competent  under  the  same  ruling  for  the  court  to  fix 
it  at  some  reas(»iable  sum^  which  may  be  in  items,  or  a  fixed 
8um  ibr  each  case.  We  know  of  no  better  or  safer  way,  than  to 
adopt,  by  analogy,  about  the  fees  for  precisely  similar  service  as 
provided  in  section  828  of  the  Revised  Statutes.  As  it  is  not 
quite  clear  which  of  the  two  clauses  quoted  at  the  commence- 
ment of  this  opinion  would  govern,  were  the  provisions  of  that 
seetion  applicable,  and  as  there  is  usually  but  little  time  occupied 
in  taking  testimony  in  each  case,  we  will  adopt,  substantially, 
the  one  provided  for  the  smallest  amount. 

Adopting,  by  analogy,  the  rates  established,  the  taxable  fees 
will  not  vary  much  Trom  eleven  dollars.  Some  may  be  a  little 
less,  and  some  a  little  more,  but  not  much  either  way.  And  to 
save  the  time  and  trouble  of  special  taxation  by  items,  and  the 
labor  of  so  much  book-keeping  by  items,  we  will  tax  the  fees  in 
each  case  brought  to  a  hearing  and  decision  thereon  at  eleven 
dollars.  In  adopting  eleven  instead  of  fifteen  dollars  as  the 
taxable  costs,  we  do  not  desire  to  be  regarded  as  in  any  respect 
criticising  the  action  of  the  clerk  of  the  district  court  in  col- 
lecting fifteen  dollars.  There  was  good  ground  for  doubt  upon 
the  construction  of  the  statute,  and  it  was  perfectly  proper  for 
him,  in  the  absence  of  any  authoritative  construction,  to  be  on 
the  safe  side,  and  even  if  fifteen  dollars  should  be  adopted  by 
the  district  court,  instead  of  eleven  dollars,  we  do  not  think 
there  would  be  any  reasonable  ground  for  complaint.  If  we  are 
wrong  in  the  views  expressed,  that  the  section  of  the  statute 
referred  to  (sec.  828),  is  inapplicable  to  this  class  of  cases,  still 
we  think  the  costs  should  be  taxed  under  the  last  clause,  which 
would  lead  to  substantially  the  same  result.  The  proceedings 
are  special  and  peculiar,  and  so  different  from  those  in  ordinary 
litigation,  that  all  the  provisions  cannot  be  literally  applied. 
Like  proceedings  in  naturalization  cases,  they  are  sui  generis^  to 
which  the  provisions  of  section  828  do  not  apply.  We  can  only 
apply  them  by  analc^;  and  we  think  the  last  clause  cited  more 
nearly  analogous  than  the  first.    As  those  fees  are  for  official 
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service,  they  are  part  of  the  official  income  of  the  clerk,  as  clerk, 
and,  like  other  fees,  are  to  be  accounted  for  as  has  been  always 
heretofore  done  to  the  government.  With  the  surplus  deposited 
by  the  consent  of  parties,  and  held  till  the  proper  amount  of 
fees  to  be  collected  should  be  authoritativelj  determined,  the 
government  has  no  concern. 

It  is  ordered  that  the  fees  in  this  case  be  taxed  at  eleven  dol- 
lars, and  that  in  all  other  cases  arising  in  the  year  1887,  brought 
to  a  final  hearing  and  a  decision  thereon,  in  which  the  fees  have 
not  yet  been  finally  adjusted  with  the  attorneys,  and  all  such 
cases  hereinafter  arising  be  taxed  eleven  dollars^  and  that  the 
derk,  in  his  returns  to  the  government,  in  all  such  cases,  account 
for  eleven  dollars  per  case,  and  that  the  remainder  of  the  deposits 
in  the  hands  of  the  clerk,  after  paying  the  sum  taxed  as  costs, 
be  returned  to  the  attorneys  for  the  respective  petitioners  and 
owners. 


The  United  States  v.  William  H.  Bahnhart. 

OnouiT  Gomr,  Dxbtbxot  of  Obtcon. 
Duomnnm  26, 1887. 

1.  OoxMOSioinB  OF  THB  OsNiaAi*  Land  OFnaB--RsaviiiTiQN  BT.--The  regnlft* 
Hon  of  March  13, 1875,  made  by  the  comzniasioner  of  the  general  land  office 
conoerning  the  character  and  quantum  of  oyidenoe  to  be  famished  the  aunreyor- 
goneral,  with  aelectiona  of  land  made  by  the  agent  of  the  state,  as  awamp,  ondar 
the  act  of  March  IQ,  1860,  ia  an  appropriate  regulation  of  that  sabject,  and  nntU 
the  contrary  appears,  it  is  preenmed  to  hare  been  made  under  the  direction  and 
with  the  sanation  of  the  secretary  of  the  interior,  and  has  the  force  and  eflfiaot  of 
law. 

8.  FoBOED  Affzdatit.— A  forged  affidavit  is  within  the  purview  of  section  6418  of 
the  Bevised  Statutes,  when  it  appears  therefrom  or  In  connection  with  extraneotu 
droomstances,  alleged  in  the  indictment,  that  it  may  be  lued  to  defraud  the 
United  States,  as  alleged. 

8.  Eyidxnob  of  thx  Ohabaotib  of  Swaxp  liJLKD  SsLZOTED  BT  THE  STATE. — An  affi- 
davit may  be  used  aa  evidence  under  the  regulation  of  March  13, 1875,  to  prove 
the  character  of  lands  selected  by  the  state,  as  swamp  and  overflowed,  under  the 
act  of  May  12, 1860,  whether  made  before  or  after  such  selection ;  and  if  made 
before,  and  presented  to  the  governor  for  his  consideration  in  making  such  aeleo- 
tion,  the  presumption  is  that  be  transmitted  the  same,  with  the  selection  to 
which  it  relates,  to  the  snrveyor-generaL 

A.  Bbouiationb  of  Jum  80  Aim  Hbptbhbsb  1, 1880.— The  regulations  of  June  80 
and  September  1, 1880,  by  which  the  land  department  of  the  United  States,  in 
conjunction  with  the  itate,  undertook  by  means  of  agents  in  the  field  to  ez« 
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amine  the  chancter  of  the  lands  claimed  by  the  state  nnder  the  swamp  land  grant 
thereto,  sapeneded  the  regalation  of  March  18, 1875,  and  thereafter  no  affidayit 
ooQld  be  legally  nsed  before  the  commissiuner  or  secretary  of  the  interior  on  the 
consideration  of  the  qoestion,  whether  such  lands  were  swamp  or  not,  other 
than  the  affidaTits  of  the  agents  employed  to  make  snch  examination  in  the 
Held,  and  therefore  the  affidavits  alleged  in  the  indictment  to  have  been  forged 
by  the  defiBodant  oould  not  have  been  legally  naed  to  defraud  the  United  States. 

Before  Deady^  District  Judge. 
Mr.  Lewis  L.  MeArlkury  for  the  United  States. 


Mr.  Charles  B*  Bellinger  and  Mr»  H.  Y.  Thompson^  for  the 
defendant. 

Deabt  J.  The  indictment  in  this  case  was  found  on  April 
11, 1887.  By  it  the  defendant  was  accused  of  violating  section 
6418  of  the  Bevised  Statutes^  which  provides  as  follows: 
''Every  person  who  fidsely  makes,  alters,  forges,  or  counterfeits 
any  ....  affidavit  ....  for  the  purpose  of  defrauding  the 
United  States,  or  utters  or  publishes  as  true  any  such  .... 
affidavit  ....  for  such  purpose,  knowing  the  same  to  be  false, 
forged,  or  counterfeited,  or  presents  at  the  office  of  any  officer 
of  the  United  States  any  such  ....  affidavit  ....  knowing 
the  same  to  be  false,  foiled,  altered,  or  counterfeited  for  such 
purpose,^'  shall  be  punished  by  inprisonment  not  more  than  ten 
years,  or  by  a  fine  of  not  more  than  one  thousand  dollars. 

The  indictment  contains  three  counts.  The  first  one  charges 
the  forging,  the  second  the  uttering,  and  the  third  the  trans- 
mitting of  snch  an  affidavit  with  intent  to  defraud  the  United 
States. 

It  is  stated  in  the  first  count  that  on  April  7,  1875,  the  com- 
missioner of  the  general  land  office  made  a  regulation  that  the 
testimony  of  at  least  two  witnesses  would  be  required  to  estab- 
lish the  swampy  and  overflowed  character  of  lands,  to  be  selected 
by  the  state  of  Or^on  under  the  act  of  Congress  granting  swamp 
lands  thereto;  that  prior  to  September  26, 1884,  Henry  C.  Owen 
had  filed  with  the  proper  state  board  applications  to  purchase 
from  the  state  swamp  and  overflowed  lands,  to  be  so  selected, 
that  embraced  large  tracts  of  land  not  swamp  or  overflowed ; 
that  on  said  date  the  defendant  was  the  agent  for  Owen  to  obtain 
proof  in  connection  with  such  applications;  and  then  and  prior 
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thereto  wejl  knew  that  they  embraced  lands  not  swamp  or  over- 
flowed ;  that  under  the  practice  permitted  by  the  governor,  the 
defendant  was  allowed  to  present  to  and  have  considered  by  the 
former,  affidavits  to  prove  the  swampy  and  overflowed  character 
of  lands  within  the  state;  that  on  September  25,  1884,  the 
defendant,  intending  to  defraud  the  United  States,  '^  did  falsely 
make,  forge,  and  counterfeit  a  certain  writing  on  paper  purport- 
ing to  be  an  affidavit  of  D.  M.  McMenamy  and  I.  L.  Poujade,'' 
to  the  effect  that  a  certain  list  of  lands  thereto  attached,  aggre- 
gating eight  thousand  eight  hundred  acres,  and  lying  and  being 
in  township  23  north  and  range  32}  east,  then  were  and  since 
March  12, 1860,  had  been  swamp  and  overflowed,  and  therefore 
unfit  for  cultivation. 

It  is  then  alleged  that  this  affidavit  was  so  forged  by  the 
defendant  with  intent  to  defraud  the  United  States  of  the  title 
and  possession  of  certain  of  the  lands  mentioned  in  said  list, 
which  were  not  on  March  12,  1860,  nor  since,  swamp  or  over- 
flowed lands,  but  public  lands  of  the  United  States. 

The  second  count  contains  the  same  matter  of  inducement  as 
the  first,  and  charges  that  on  some  day  between  September  25 
and  November  11,  1884,  the  defendant,  having  said  forged  affi- 
davit in  his  possession,  did  utter  the  same  to  the  governor  of 
Oregon,  well  knowing  that  it  was  his  practice  and  duty  to  ex- 
amine swamp-land  proofs  and  transmit  the  affidavits  in  relation 
thereto  to  the  surveyor-general  of  the  United  States  for  the  dis- 
trict of  Oregon,  which  uttering  was  done  by  the  defendant  with 
intent  to  defraud  the  United  States  of  the  title  and  possession  of 
the  public  lands  aforesaid. 

The  third  count  repeats  the  matter  of  inducement,  and  charge 
that  on  November  11,  1884,  the  defendant  did  transmit  to  the 
office  of  the  surveyor-general  aforesaid  said  forged  affidavit,  with 
intent  to  defraud  the  United  States  of  the  title  and  possession 
of  the  public  lands  aforesaid. 

The  proposition  made  in  support  of  the  demurrer  is  that  it 
does  not  appear  from  anything  contained  in  the  indictment  that 
the  title  of  the  United  States  to  any  of  the  lands  in  question 
could  be  effected  by  this  affidavit,  whether  true  or  false,  citing 
the  rule  laid  down  in  Hammond's  digest,  and  approved  in 
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Penpk  V.  SteamSy  21  Wend.  414,  "that  how  clear  soever  the 
fraudalent  purpose,  tinless  the  writicg  is  sufficient  to  accomplish 
that  parpose,  it  is  not  forgery,  since,  with  a  single  exception, 
actions  only,  and  not  evil  intentions,  are  punishable  by  the  Eng- 
lish law,  and  actions  only  which  actually  do  or  possibly  may 
produce  injustice." 

Section  453  of  the  Revised  Statutes  authorises  and  requires  the 
commissioner  of  the  general  land  office,  under  the  direction  of 
the  secretary  of  the  interior,  "  to  perform  all  executive  duties  " 
respecting  the  public  lands;  and  section  2478  of  the  same  gives 
the  commissioner  authority  under  the  same  direction  "  to  enforce 
and  carry  into  execution  by  appropriate  r^ulations"  every  part 
of  title  32  "  not  otherwise  specially  provided  for."  The  act  of 
March  12, 1860,  making  the  grant  of  swamp  and  overflowed 
lands  to  Oregon,  is  a  uart  of  this  title. 

By  a  letter  dated  "  Department  of  the  Interior,  General  Land 
OflSce,  Washington,  D.  C,  April  7,  1875,"  and  addressed  to  the 
"  United  States  Surveyor-General,  Eugene,  Oregon,"  the  commis- 
sioner of  the  general  land  office  called  the  attention  of  that  offi- 
cer to  the  extract  therein  contained  from  a  letter  of  that  office 
to  the  governor  of  Or^on,  dated  March  13, 1875,  in  r^ard  to 
swamp  lands. 

The  extract  from  the  letter  to  the  governor  prescribes  the 
proof  to  be  furnished  of  the  character  of  such  lands  as  follows : 
'^Wheu  selections  are  made  by  the  state  agents  they  are  to  be 
forwarded  to  the  United  States  surveyor-general  with  the  evi- 
dence of  the  swampy  character  of  the  lands."  The  regulation 
then  proceeds  to  specify,  at  some  length,  the  particulars  ^^  the 
evidence  must  designate,"  and  concludes :  ^  In  short,  the  evi- 
dence should  be  as  full  and  complete,  as  if  required  to  establish 
the  character  of  each  tract  to  the  satisfaction  of  a  court  or  a 
jury." 

The  letter  to  the  surveyor-general  then  proceeds :  "  On  the 
receipt  of  such  selections  you  will  examine  the  evidence  in  sup- 
port of  the  swampy  character  of  the  land  at  as  early  a  period  as 
practicable,  and  report  to  this  office  such  lands  as  in  your  opin- 
ion are  shown  to  be  swampy  or  overflowed  and  rendered  thereby 
unfit  for  cultivation,  together  with  the  evidence  presented  to 
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you.  You  will  also  forward  to  the  United  States  land  office  of 
the  district  in  which  such  lands  are  situated  a  list  of  the  lands 
thus  shown  in  your  opinion  to  be  swampy,  with  a  certificate 
stating  that  satisfactory  evidence  has  been  presented  to  you  that 
said  lands  are  so  swampy  or  overflowed  as  to  render  them  unfit 
for  cultivation." 

By  the  act  of  1878  (Sess.  Laws,  41)  the  governor  is  appointed 
land  commissioner  for  the  state,  and  is  authorized  in  person  or 
by  an  agent  ^'to  select"  and  '' locate  the  lands  to  which  the 
state  is  entitled  under  the  laws  of  the  United  States/'  including 
swamp  and  overflowed  lands.  In  the  discharge  of  this  duty  he 
is  required  ^^  to  prepare  accurate  lists  of  the  lands  by  him  selected 
in  duplicate,  in  the  manner  prescribed  by  the  laws  of  the 
United  States  and  the  instructions  of  the  commissioner  of  the 
general  land  office ;  .  .  •  •  one  copy  of  which  he  shall  forward 
to  the  register  of  the  land  office  in  the  district  where  the  lands 
selected  are  situated ;  the  other  shall  be  deposited  with  the  secre- 
tary of  state,  who  shall  record  the  same  in  a  book  to  be  kept  for 
that  purpose.*' 

The  regulation  made  by  the  commissioner  concerning  the 
selection  of  swamp  lands  in  Or^on,  under  the  act  of  I860, 
appears  to  be  appropriate  to  the  execution  thereof,  and  has  there- 
fore the  force  -and  efiect  <xf  law.  The  general  land  office  is  a 
bureau  of  the  department  of  the  interior,  and  any  regulation 
concerning  the  disposition  of  the  public  lands  made  by  the  com- 
missioner and  within  the  scope  of  his  authority  is  presumed  to 
have  been  made  under  the  direction  and  with  the  sanction  of  the 
secretary,  until  the  contrary  appears.  For  all  practical  purposes 
such  regulation  is  not  only  the  act  of  the  secretary  but  of  the 
President,  for  whom  he  stands,  and  is  therefore  an  ^'executive 
act,"  of  which  the  courts  take  judicial  notice.  (Poppe  v.  Atheamf 
42  Cal.  609;  United  States  v.  Adams,  11  Sawy.  107;  Uniied 
States  V.  Hearing,  11  Sawy.  318.) 

The  only  national  authority  for  the  taking  or  use  of  an  affi* 
davit  in  connection  with  the  selection  of  swamp  lands  is  this 
r^ulation  made  by  the  commissioner  on  March  13,  1875.  The 
language  of  the  regulation  is :  ^^  When  selections  are  made  by  the 
state  agents,  they  are  to  be  forwarded  to  the  United  States  sui^ 
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vejor-geDeral,  with  the  evidence  of  the  swampy  character  of  the 

An  affidavit  is  ''evidence^'  within  the  meaning  of  the  term  as 
used  in  this  regulation.  The  testimony  of  a  witness,  to  be  used 
in  the  general  or  local  laud  offices  in  proof  of  facts  relative  to 
the  disposition  of  the  public  lands,  is  commonly  taken  by  affi- 
davit. But  the  regulation  is  limited  by  its  terms  to  ^^  selections 
made  by  the  state  agents."  Evidence  by  affidavit  or  otherwise, 
as  to  the  character  of  lands,  is  neither  required  nor  authorized, 
unless  the  same  have  been  selected  by  the  state,  in  which  case  it 
is  to  be  forwarded  to  the  surveyor-general  with  the  selection, 
for  his  opinion  and  report  thereon,  to  the  general  land  office,  as 
provided  in  the  letter  of  the  commissioner  of  April  7,  1876. 

On  this  state  of  law  and  fact  counsel  for  the  defendant  insist 
that  it  does  not  appear  from  the  indictment  that  any  of  the  lands 
in  question  had  been  selected  by  an  agent  of  the  state,  at  date 
of  this  allied  forgery,  and  therefore  the  affidavit  could  not 
have  been  used  before  the  surveyor-general  as  evidence  of  their 
swampy  character.  Or  as  stated  in  their  brief:  '^  The  only  affi- 
davits which  the  surveyor-general  is  required  or  authorized  to 
receive  or  consider,  or  forward  to  his  superior,  and  therefore  the 
only  affidavits  which  can  possibly  aid  the  alleged  fraudulent 
object,  are  those  which  accompany  and  refer  to  selections  made 
by  the  state  agents/' 

The  affidavit  must  have  been  made,  uttered,  or  transmitted 
with  intent  to  defraud  the  United  States;  and  if  such  intent  is 
not  manifest  and  possible  on  the  face  of  the  writing,  extrinsic 
facts  must  be  stated  to  make  it  so.  The  indictment'  undertakes 
to  show  by  the  statement  of  such  facts  that  the  tendency  of  the 
forgery,  and  the  intent  of  the  defendant  in  making  it,  was  to 
defraud  the  United  States  of  the  title  to  the  lands  in  question ; 
and  it  must  at  least  appear  therefrom  that  is  was  possible  for 
the  affidavit  to  have  been  used  so  as  to  produce  such  a  result. 

From  the  passage  of  the  act  of  1870  (Sess.  Laws,  64),  any 
person  over  twenty-one  years  of  age  who  was  a  citizen  of  the 
United  States,  or  who  had  declared  his  intention  to  become  such, 
might  become  an  applicant  for  the  purchase  of  "  any  tract  or 
tracts"  of  swamp  land,  whether  surveyed  or  unsurveyed,  by^ 
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filing  hia  appUcation  with  the  goverDor,  who  was  made  knd 
oommissioDer  for  such  purpose.  Twenty  per  centum  of  the 
purchase  price — one  dollar  per  acre — was  to  be  paid  within 
ninety  days  from  public  notice  that  the  same  had  been  selected 
by  the  governor  as  swamp  and  overflowed,  which  he  was 
authorized  to  do,  and  the  balance  on  proof  of  reclamation  when 
a  patent  from  the  state  was  to  issue  to  the  applicant.  But  if  final 
payment  and  p«x>f  of  reclamation  were  not  made  within  ten 
years  from  the  first  payment,  the  land  was  to  revert  to  the  state. 

This  act  was  repealed  by  the  act  of  1878,  naipra^  and  all 
applications  made  under  it,  if  not  regularly  made,  or  in  which 
the  subsequent  terms  of  the  act  were  not  complied  with,  are 
declared  void,  while  all  other  applications  under  the  act  are 
recognized  as  valid  and  continued  in  force. 

It  appears  from  the  indictment  that  Owen  had  made  applica- 
tion to  purchase  over  eight  thousand  acres  of  land  from  the 
state  as  swamp,  and  that  such  application  was  pending  on  Sep- 
tember .25,  1884,  when  this  false  affidavit  was  forged.  This 
application  must  have  been  made  under  the  act  of  1870,  for  that 
of  1878  does  not  permit  a  sale  of  more  than  three  hundred  and 
twenty  acres  to  any  one  person.  The  application  might  have 
been  submitted  under  either  act  to  the  governor  for  his  approval 
and  adoption  of  the  selections  therein  contained.  There  is 
nothing  in  either  of  these  acts  to  prevent  him  from  making  his 
selections  through  the  agency  of  an  applicant  for  purchase,  or 
allowing  him  to  furnish  the  evidence  required  by  the  r^ulation 
of  the  general  land  office  as  to  the  character  of  the  land.  The 
governor  vras  authorized  by  both  acts  to  employ  agents  to  make 
the  selections,  or  he  might  make  the  selection  himself  upon  evi- 
dence procured  or  obtained  in  any  way  he  might  deem  proper 
and  expedient.  Certainly  it  could  not  have  been  expected, 
under  the  circumstances,  that  he  would  go  upon  the  ground  and 
make  the  selection  in  person. 

I.  do  not  think  the  r^tilation  of  March  13, 1876,  contem- 
plates or  requires,  as  the  argument  for  the  demurrer  assumes, 
that  the  selection  of  a  tract  of  land,  as  swamp,  shall  be  made  by 
the  governor  or  other  agent  of  the  state,  before  the  evidence— 
affidavits — of  the  witnesses  in  support  of  the  selection  are  taken. 
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On  the  ooDtrary  there  is  nothing  to  prevent  the  affidavits  from 
being  made  first,  and  the  selection  made  by  the  governor  there- 
after and  thereupon;  and  every  consideration  of  convenience 
points  to  this  mode  of  proceeding.  Indeed,  the  governor  could 
not  make  a  selection  in  hb  office  without  the  proof  before  him 
of  the  swampy  character  of  the  land;  and  knowing  what  proof 
the  land  departn^ent  of  the  United  States  required,  before  the 
selection  would  be  adopted  thereby,  he  would  naturally  and 
properly,  and  in  the  line  of  his  duty,  require  the  same  to  be  pre- 
sented to  him,  and  thereafter  transmit  it  with  the  selection  to 
the  surveyor-general. 

N0W9  it  appears  from  the  indictment  that  the  defendant,  under 
the  method  of  practice  adopted  by  the  governor,  was  permitted 
to  present  and  have  considered  by  him,  affidavits,  to  prove  the 
swampy  and  overflowed  character  of  lands  within  this  state. 
Under  these  circumstances  it  is  alleged  in  the  indictment  that 
the  defendant  presented  the  affidavit  in  question  to  the  governor 
for  his  consideration  in  determining  th^cliaracter  of  the  lands 
contained  in  the  Owen  application.  Assuming  what  the  de- 
murrer admits,  that  the  affidavit  was  forged  by  the  defendant, 
with  intent  to  defraud  the  United  States  of  the  title  to  a  consid- 
erable portion  of  the  lands  therein  mentioned,  which  are  not  and 
never  were  swamp  or  overflowed,  could  the  same  have  been  leg- 
ally used  so  as  to  produce,  or  aid  in  producing  such  result?  On 
this  statement  of  the  case  the  question  must  be  answered  in  the 
affirmative.  If  the  governor  found  the  lands  were  swamp  and 
overflowed  within  the  meaning  of  the  act  of  March  12,  1860,  as 
it  must  be  presumed  he  would  on  such  evidence,  he  would 
approve  the  selection  and  forward  the  same  to  the  surveyor- 
general  with  the  evidence — the  affidavit — who  would  in  turn 
report  the  same  to  the  general  land  office  with  his  opinion 
thereon,  and  if  the  forgery  was  not  detected  in  all  probability 
the  fraud  would  prove  successful. 

The  affidavit  was  evidently  drawn  with  the  regulation  of 
March  13,  1875,  in  view.  It  contains  all  the  particulars  con- 
cerning the  character  and  condition  of  the  lands  thereby  required. 
And  if  genuine  it  might  legally  be  used  to  enable  the  governor 
to  select  the  lands  therein  mentioned  as  swamp  and  overflowed  i 


134  United  States  v.  Babnhabt.  [Cir.  Ct 

Opinion  of  the  Conrt— Beifdy,  J.  [Jannary, 

and  also  as  evidenoe  of  such  fact  in  the  land  department  of  the 
United  States. 

And  so  the  case  made  in  the  indictment  comes  fully  within 
the  rule  cited  by  counsel  for  the  defendant  from  the  People  v. 
SteamSy  21  Wend.  414.  "  The  writing  is  sufficient  to  aooom- 
plisii  the  purpose^  to  defraud  the  United  States  of  the  title  to 
the  lands  in  question  •''  and  it  is  sufficient  if.it  '^ possibly  may 
produce^'  such  a  result. 

Tlie  consideration  of  the  demurrer  to  the  first  count  disposes 
of  it  as  to  the  second  and  third  ones. 

Assuming,  what  the  demurrer  admits,  that  the  defendant 
knowingly  uttered  such  false  affidavit,  as  true,  for  the  purpose 
of  defrauding  the  United  States  of  certain  lands,  when  he  deliv- 
ered the  same  to  the  governor,  as  evidence  of  their  swampy 
character,  and  thereafter  by  such  means  intentionally  transmitted 
the  same  to  the  surveyor-^neral  for  a  like  purpose,  a  case  under 
the  statute  is  made  in  each  of  said  counts,  the  one  of  knowingly 
uttering  or  publishing Jthe  forgery,  and  the  other  of  transmitting 
the  same  to  an  officer  of  the  United  States^  with  intent  to  defraud. 

Jahuabt  10, 1888. 

Deady,  J.  Upon  the  delivery  of  the  forgoing  opinion 
leave  was  given,  on  the  application  of  counsel  for  the  defendant, 
to  re-argue  the  case,  which  was  done  on  January  3,  1888. 

On  this  argument  counsel  for  the  defendant  contended  that 
the  regulation  of  March  3,  1875,  providing  that  when  selections 
of  swamp  land  are  made  by  an  agent  of  the  state,  they  must  be 
forwarded  to  the  department  through  the  office  of  the  surveyor- 
general,  with  the  evidence  of  their  swampy  character,  was  super- 
seded and  set  aside  before  September  25, 1884,  the  date  of  the 
forged  affidavit,  by  the  instructions  of  the  commissioners  to 
agent  R.  V.  Ankenny  of  June  30  and  September  1,  1880,  made 
in  pursuance  of  an  agreement  with  the  governor  of  the  state,  by 
which  the  proof  of  the  swampy  character  of  all  lands  claimed 
by  the  state  under  the  swamp-land  grant  was  to  be  furnished 
by  the  affidavits  of  the  department  and  state  agents,  who  might 
examine  the  same  in  the  field. 

The  conclusion  reached  on  the  first  hearing,  that  the  affidavit 
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in  question  might  lawfully  have  been  used  to  defraud  the  United 
States  of  the  title  to  certain  lands^  is  founded  on  the  assumption 
that  the  regulation  of  March  13,  1875,  was  then  in  force  and 
had  the  effect  of  law.  Without  it,  it  was  not  contended  there 
was  any  case  against  the  defendant,  for  with  whatever  intention 
the  affidavit  was  made,  but  for  this  or  some  similar  regulation, 
making  it  l^al  evidence  before  the  United  States  land  depart- 
ment of  the  swampy  character  of  the  lands  therein  referred  to, 
it  could  not  be  lawfully  used  for  such  purpose. 

After  a  somewhat  extended  examination  of  the  subject  among 
the  sources  of  information  within  my  reach,  the  regulations  of 
the  land  department  applicable  to  the  matter  appear  to  be  as 
follows: — 

Soon  after  the  passage  of  the  swamp-land  act  of  September 
28, 1850,  to  wit,  on  November  2l8t  of  that  same  year,  the  com- 
missioner issued  a  circular  to  the  governors  of  the  states,  to 
which  the  grant  applied,  allowing  them  to  elect  which  of  two 
methods  they  would  adopt  for  the  purpose  of  designating  the 
swamp  lands  within  the  limits  of  their  respective  states,  namely, 
the  field  notes  of  the  United  States  surveys  or  selections  made 
by  the  agent  of  the  state,  to  be  reported  to  the  surveyor-general, 
with  proof  of  the  character  of  the  same. 

This  option  was  also  offered  to  this  state  after  the  grant  had 
been  extended  here  by  the  act  of  March  12,  I860.  By  the  act 
of  October  26, 1870  (Sess.  Laws,  54),  Oregon  elected  to  select  the 
lands,  and  authorized  the  governor  to  make  the  selections  in 
person  or  by  agents  appointed  for  that  purpose.  Selections  were 
made  in  this  way  until  1880,  when,  at  the  suggestion  of  the  gov- 
ernor of  the  state,  thecommissioner  appointed  R.  V.  Ankcnny  to 
examine  in  the  field  the  lands  claimed  by  the  state,  which  had 
not  been  passed  on  by  the  department,  and  directed  him  to  con- 
fer with  the  state  authorities  and  to  act  with  any  agent  they 
might  appoint.  Ankenny  was  also  instructed  to  transmit  to  the 
commissioner  lists  of  the  tracts  concerning  which  he  and  the 
state  agent  agreed,  "with  testimony  touching  the  character  of 
said  tracts  ^^ ;  and  in  case  of  disagreement  between  them  Ankenny 
was  to  report  his  opinion  of  the  tract  "with  like  testimony.^' 

The  governor  appointed  Charles  Whiteaker  as  agent  for  the 
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state.  On  September  1,  1880,  the  commissioner,  in  response  to 
a  communication  from  Ankenny,  of  August  4th,  instructed  him 
that  he  and  the  state  agent  were  jointly  to  examine  the  lands 
claimed  by  the  state  as  swamp,  ''and  make  out  lists  of  such 
tracts  and  attach  their  affidavits  thereto,  setting  forth  the  facts 
relative  to  your  examination  of  the  lands  and  the  character  of 
the  same.  Said  affidavits  are  what  was  referred  to  in  your 
instructions  as  '  testimony.' '^ 

Thereupon  the  agent  of  the  department  and  the  state  begaa 
the  examination  in  the  field  of  the  land  claimed  by  the  state, 
and  made  reports  thereon  as  provided  in  the  instructions.  And 
this  method  was,  and  still  is,  pursued  in  the  examination  and 
proof  of  the  character  of  the  lands  claimed  by  the  state  under 
the  grant  of  March  12, 1860,  the  commissioner,  under  the  direo- 
tion  of  the  secretary  of  the  interior,  approving  the  selection  or 
refusing  to  do  so,  on  the  information  contained  in  the  affidavits 
of  these  agents,  and  in  case  of  a  disagreement  by  reference  to 
the  field  notes  of  the  United  States  surveys. 

On  January  24,  1885  (3  Dec.  L.  D.  334),  acting  secretary 
Joslyn  decided  on  appeal  from  the  decision  of  the  commissioner, 
rejecting  the  claim  of  the  state  to  about  forty-eight  thousand 
acres  of  land,  on  the  report  and  affidavits  of  these  agents  that 
they  were  not  swamp  or  overflowed,  that  the  arrangement  between 
the  department  and  the  state,  which  resulted  in  the  appointment 
of  agents  to  examine  the  lands  in  the  field,  was  binding  on  the 
latter^  and  that  under  it  the  testimony  of  no  witness  could  be 
introduced  to  prove  the  character  of  the  land,  other  than  that 
of  these  agents.  This  decision  was  subsequently,  March  3, 1885, 
affirmed  by  Secretary  Teller  (3  Dec.  L.  D.  467),  and  by  acting 
secretary  Muldrow,  June  19,  1886  (Dec.  L.  D.  595);  and  lastly 
by  Secretary  Lamar,  August  7,  1886.    (5  Dec.  L.  D.  31.) 

On  January  29,  1881,  the  governor  of  the  state  wrote  to  the 
commissioner  and  stated  that  the  appointment  of  the  ^' agent  to 
examine  in  the  field,  lands  claimed  by  the  state  under  the  swamp- 
land grant''  was  done  "in  pursuance  of  a  request  from"  his 
office,  and  'Hhat  the  sjrstem  thus  adopted,"  in  his  opinion,  "will 
prove  highly  successful."  Afler  speaking  of  the  appointment 
"*  the  state  agent,  Whiteaker,  to  co-operate  with  Aukenny,  the 


Diflt.  Or.]        United  States  v.  Babnhabt.  137 

1888L  ]  Opinioa  of  thfi  Court — Deady,  J. 

agent  of  the  department,  he  farther  states  that  be  is  very  anxious 
that  the  system  ''be  continued'';  and  that  he  has  learned  that 
the  agent  of  the  department  ''has  received  instructions  .  •  ^  • 
to  examine  no  lands  except  lists  furnished  from''  the  office  of  the 
commissioner. 

He  then  says:  "The  mode  formerly  pursued  ^was  to  file  lists 
claimed  by  the  governor  as  swamp  lands  with  the  surveyor- 
general  of  Oregon,  with  proof  of  their  swampy  character,  who, 
if  he  approved  the  same,  forwarded  them  to  your  office  for  con- 
firmation.   Under  the  present  system  the  former  mode  could  be 
well  dispensed  with,  in  my  judgment,  and  the  governor  allowed 
to  forward  the  lists  in  the  first  instance  to  your  office,  and  with- 
out any  proof  of  the  swampy  character  of  the  land  claimed. 
You  will  no  doubt  agree  witn  me  that  proo&  in  the  form  of  ex 
parte  affidavits  are  of  the  most  unsatisfactory  kind,  and  that 
such  proo&  are  wholly  unnecessary,  when  the  agent  examines 
the  land  personally.    There  is  a  large  amount  of  swamp  lands 
in  the  state,  some  of  which  have  been  claimed  and  the  lists  filed 
in  the  office  of  the  surveyor-general  of  Oregon,  and  which  have 
not  been  forwarded  on  account  of  a  defect  of  proof,  and  others 
have  been  returned  to  this  office.     In  view  of  these  circum- 
stances, I  have  caused  lists  to  be  made  of  all  these  lands,  and 
herewith  forwarded  them  to  you,  trusting  that  you  will  allow 
them  to  be  filed  in  your  office,  and  forward  copies  to  Greneral 
Ankenny,  with  instructions  to  examine  and  report  as  to  the  char- 
acter of  the  lands  included  in  such  lists,  and  that  you  will  per- 
mit me  to  forward  other  lists  of  a  like  character  from  time  to 
time,  as  they  may  be  returned  to  me  by  agents  appointed  on  the 
part  of  the  state,  to  examine  lands  and  return  lists  of  those  they 
believe  to  be  swamp  and  overflowed  within  the  meaning  of  the 
swamp-land  grant.     By  this  means  the  work  of  segregation  can 
be  kept  moving  forward  untU  the  state  shall  receive  the  full 
benefit  of  tlie  grant.'' 

But  notwithstanding  the  adoption  of  the  new  system  of  ascer- 
taining the  character  of  the  lands  claimed  by  the  state,  and  the 
decision  of  department  that  the  testimony  of  no  other  persons 
than  the  agents  who  made  the  examination  in  the  field  could  be 
used  as  evidence  before  the  commissioner  or  secretaiy  in  the 
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determination  of  the  question  whether  lands  claimed  by  the 
state  are  in  fact  swamp ;  and  notwithstanding  the  governor  pro- 
posed to  and  actually  did  forward  lists  of  state  selections  directly 
to  the  office  of  the  commissioner,  withoat  any  affidavite  as  to 
their  swampy  character;  stilly  it  appears  from  the  files  of  the 
surveyor-general's  ofBce  that  the  practice  of  sending  the  lists  of 
state  selections  through  such  office,  with  affidavits  as  to  their 
swampy  character,  was  resumed  and  conidnued  by  the  execu- 
tive of  the  state.  Indeed,  the  affidavits  in  question  appear  to 
have  been  so  forwarded  by  the  governor  with  the  list  of  lands 
to  which  they  relate,  and  by  the  surv^or-general  transmitted 
to  the  office  of  the  commissioner,  from  whence  they  were  returned 
here,  to  be  used  as  evidence  in  this  case.  And  as  late  as  July 
20,  1887,  the  governor  forwarded  to  the  surveyor-general  two 
lists  of  state  selections,  containing  3,694.69  acres,  with  the  affi- 
davits of  two  persons  as  "  proof  of  their  swampy  character." 
On  September  27th,  the  surveyor-general  forwarded  the  same  to 
the  commissioner  for  his  action,  and  at  the  same  time  certified 
that  he  had  ^^  compared  the  area  of  the  tracts  shown  on  the  lists 
with  the  areas  shown  on  the  original  plats  of  surveys  on  file" 
in  his  office,  and  that  in  the  few  instances  in  which  they  did  not 
agree,  he  had  made  'Hhe  necessary  corrections  ....  on  the 
margin  of  the  ILste;"  and  on  October  6th,  the  commissioner 
acknowledged  the  receipt  of  the  lists  and  proof. 

On  September  14,  1887,  acting  commissioner  Stockslager,  in 
response  to  a  letter  from  the  surveyor-general,  wrote  him  that 
the 'Mnstructions"  required  him  to  examine  the  evidence  fur- 
nished with  the  lists  of  lands  filed  in  his  office,  to  show  their 
character,  and  forward  to  that  office  a  list  of  such  tracts  as  he 
may  find  to  be  swamp,  within  the  meaning  of  the  grant,  together 
with  the  evidence  in  support  thereof. 

In  this  state  of  apparent  confusion  and  contradiction  of 
instruction,  decision,  and  practice  on  this  subject  in  the  land 
department,  it  may  be  admitted  that  the  affidavitsJn  question 
and  others  like  them  have  been  used  since  1880  to  verify  the 
claim  of  the  state  to  tracts  of  land  selected  by  its  agents  under 
the  swamp-land  grant,  so  as  to  entitle  the  lists  thereof  to  be 
filed  in  the  office  of  the  surveyor-general  and  there  examined 
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and  compared  with  the  original  plats  of  surveys,  for  quantity, 
preparatory  to  being  transmitted  to  the  office  of  the  commissioner 
for  the  action  and  consideration  of  the  department. 

That  there  is  any  real  necessity  for  these  affidavits  in  this  con- 
nection is  not  apparent.  As  was  suggested  in  the  executive 
communication  of  January  29,  1881,  they  are  a  very  unsatisfac- 
tory kind  of  evidence  at  best.  The  affidavits  being  in  due  form 
and  containing  the  stereotyped  statements  as  to  the  character  of 
the  land,  the  action  of  the  surveyor-^neral  thereon  is  the  mer- 
est empty  formality.  .  Assuming,  as  he  must,  that  the  affiants, 
whoever  they  may  be  and  however  irresponsible  they  are,  speak 
the  truth,  he  can  but  pass  the  list  to  the  department  as  contain- 
ing swamp  land. 

Under  the  circumstances,  the  official  claim  of  the  e^cecutive 
of  the  state  that  certain  lands  selected  by  its  agents  under  the 
swamivland  grant  are  swamp,  ought  to  be  a  sufficient  verifica- 
tion of  the  fact  to  entitle  the  list  thereof  to  be  filed  in  the  office 
of  the  surveyor-general  for  comparison,  as  to  quantity,  and 
transmission  to  the  commissioner  for  the  action  and  consider- 
ation of  the  department.  And  any  evidence  which  may  be  sub- 
mitted or  used  by  the  governor  in  preparing  these  lists  and  this 
claim  on  behalf  of  the  state  ought  to  be  considered  a  matter 
solely  pertaining  to  his  office,  and  remain  there. 

But  be  this  as  it  may,  it  must  be  admitted  tUat  under  the  regu- 
lations of  the  commissioner  as  construed  by  himself  and  the 
secretary,  the  affidavit  in  question  could  not  when  made,  nor 
since  1880,  have  been  used  as  evidence  before  either  of  those 
officers  in  the  investigation  or  determination  of  the  question, 
whether  the  lands  to  which  it  relates  are  swamp  or  not.  And 
unless  it  could  have  been  so  used,  it  could  not  be  used  to<lefraud 
the  United  States  of  its  title  to  such  lands,  as  allied  in  the 
indictment. 

It  is  true,  the  affidavit  might  have  been  used,  and  so  far  as 
appears  was  used,  to  influence  the  action  of  the  surveyor-general ; 
but  the  action  of  that  officer  was  only  preliminary  to  the  presen- 
tation of  the  claim  of  the  state  to  the  department  for  investiga- 
tion and  determination,  and  had  no  effect  whatever  on  the  title 
of  the  United  States  to  the  lands  in  question.    Admitting,  as 
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the  demurrer  does,  that  the  defeDdant,  as  charged  in  the  third 
count,  transmitted  this  affidavit  to  the  surveyoivgeneral  by 
the  hands  of  the  governor,  with  the  intent  to  defraud  the 
United  States  of  the  title  to  these  lands,  still  it  must  be  sustained^ 
unless  any  action  which  that  officer  might  lawfully  take  thereon 
would  have  the  effect  to  defraud  the  United  States  as  alleged, 
or  materially  aid  in  so  doing.  His  action  alone  could  not  pos- 
sibly have  such  effect,  for  he  had  no  power  over  the  question  on 
which  the  title  depended  or  the  evidence  on  which  it  was  to  be 
determined. 

Nor,  in  my  judgment,  could  such  action  have  materially  aided 
in  producing  such  a  result.  Based  on  this  affidavit  in  part,  the 
surveyor-general  might,  and  probably  did,  transmit  the  claim 
of  the  state  to  the  list  of  lands  to  which  it  was  attached,  to  the 
commissioner  for  final  disposition.  The  affidavit  was  thenfunctus 
officio,  and  the  title  to  the  land  was  wholly  unaffected  by  it. 
The  United  States  could  not  be  deprived  of  it  except  by  the 
judgment  of  the  secretary  of  the  interior,  based  on  the  evidence 
or  information  contained  in  the  affidavits  of  the  agents  who 
examined  the  lands  in  the  field. 

For  these  reasons  I  am  constrained  to  change  the  ruling  on 
the  demurrer  to  the  indictment,  and  it  is  now  sustained. 

Same  v.  Same.  Same  v.  Same.  Same  v.  Same. 

Deady,  J.  The  defendant  is  accused  by  the  indictments  in 
these  tliree  cases  of  forging,  uttering,  and  transmitting  two  other 
affidavits  purporting  to  be  those  of  said  McMenamy  and  Poujade, 
and  another  purporting  to  be  that  of  D.  A.  Lambert  and  S.  R. 
Jones,  for  the  purpose  of  defrauding  the  United  States  of  the 
title  to  certain  lands  therein  mentioned.  The  cases  were  sub- 
mitted on  demurrers  to  the  indictments  with  the  foregoing  one. 
The  case  made  in  the  indictments  and  the  questions  raised  on 
the  demurrers  are  the  same  as  in  the  for^;oing  case,  and  the 
same  disposition  is  made  of  them. 
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The  United  States  v.  Martin  McConaughy. 

DiRiuof  OouBT,  DisnuiaT  of  Oxnox. 

29,  1887. 


1.  PsBTUBZ.— In  tn  indiotment  for  peijnry,  it  most  distinotly  appear  that  the 

defendant  WM  sworn. 

2.  DzposB  AziD  BwxAB.— An  allegation  that  the  defendant  did  "depoie  and 

■wear**  to  the  trath  of  the  ansirorB  oonteined  in  the  deposition  foUonring,  does 
not  show  thftt  the  defendant  was  "sworn"  to  the  troth  of  said  answers. 
8.  SwEAB  AHD  SwoBN.— One  may  "swear"  who  is  not  "sworn";  and  in  soeh 
esse  the  oath  is  not  administend,  bot  seLMmpoaed,  and  the  swearer  inoora  no 
legal  liability  thereabont. 

Before  Deadt^  District  Judge. 
Mr.  Zeuna  L.  MeArihwr^  for  the  United  States. 
Mr.  Oyrus  A.  Dolph,  for  the  defendants. 

Deabt,  J.  The  indictment  in  this  case  was  filed  April  6, 
1887;  and  charges  the  defendant  with  the  crime  of  perjury, 
committed  on  August  19, 1885;  in  a  deposition  given  before  the 
raster  and  receiver  of  the  United  States  land  ofiSce  for  the  Lake- 
view  land  district;  in  making  the  final  proof  in  the  matter  of  his 
desert-land  entry  in  said  district  under  the  act  of  March  3;  1877. 
(19  Stats.  377.) 

The  defendant  demurs  to  the  indictment;  for  that,  (1)  the 
same  does  not  state  facts  sufficient  to  constitute  a  crime  against 
.the  United  States;  and  (2)  the  court  has  no  jurisdiction  of  the 
subject-matter. 

On  the  argument  the  only  point  made  by  counsel  for  the  de- 
murrer is.  that  the  indictment  does  not  show  that  the  defendant 
was  sworn. 

After  stating  the  pendency  of  the  proceeding  before  the  regis- 
ter and  receiver;  the  indictment  allies  that  the  defendant  offered 
himself  as  a  witness  therein  on  his  own  behalf,  and  ^^did  sub- 
scribe his  name  to  a  deposition  in  the  words  and  figures  follow- 
ing :  (Here  follows  thedeposition  with  a  certificate  of  the  receiver 
thereto  that  the  same  was  subscribed  and  sworn  to  before  me 
this  nineteenth  day  of  August,  1885.)^'  The  indictment  then 
allq;e8  that  the  defendant  did,  in  said  proceeding;  wilfully  and 
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cormptly  ^^ depose  and  swear''  that  the  answers  which  he  had 
made  to  the  questions  in  said  deposition  contained  were,  to  the 
best  of  his  knowledge  and  belief,  true;  that  the  ''said  oath''  in 
said  proceeding  ''taken  as  aforesaid/'  by  said  defendant,  "was 
then  and  there  duly  administered"  to  him  by  said  register  and 
receiver. 

In  an  indictment  for  peijury  it  must  be  directly  stated  in 
some  form  of  apt  words  that  the  defendant  was  sworn.  It  is 
not  sufficient  that  it  so  appears  by  inference  or  argument.  (1 
Whart.  Crim.  Law,  sec.  1287;  2  Bish.  C.  P.  sec.  912;  State  v. 
IHvoa,  44  N.  H.  142.) 

The  indictment  in  this  case  only  alli^es  that  the  defendant 
did  "  depose  and  swear."  All  that  is  subsequently  said  about 
"said  oath,"  and  the  taking  and  administering  of  the  same,  refers 
to  the  allegation  "did  depose  and  swear,"  and  adds  nothing  to 
its  signification  or  effect.  The  case  in  this  respect  is  nearly  on 
all  fours  with  that  of  the  United  Staiee  v.  Searing,  11  Sawy. 
621.  In  that  case  the  defendant  was  indicted  for  peijury  in 
making  a  homestead  affidavit,  which  was  set  out  in  the  indict- 
ment. This  was  followed  by  an  allegation  that  the  defendant 
did,  before  a  person  authorized  to  administer  "said  oath,"  depose 
and  state  contrary  to  his  said  oath. 

In  sustaining  a  demurrer  to  the  indictment  the  court  said,  that 
after  setting  out  the  affidavit  there  should  have  been  an  allega- 
tion, "that  the  defendant  being  then  and  there  duly  sworn  by 
the  clerk,  etc.,  did  depose  and  state  that  said  affidavit  was  true;" 
and  that  the  allegation,  that  the  defendant  did  depose  and  state 
contrary  to  his  said  oath  is,  if  anything,  an  attempt  to  assign  per- 
jury on  a  "said"  or  supposed  oath,  the  administration  of  which 
is  nowhere  alleged.  But  the  fact  that  the  defendant  was  sworn 
must  be  distinctly  stated.  It  is  not  sufficient  that  it  appears  by 
implication. , 

In  this  case  it  is  true  that  the  indictment  states  that  the 
defendant  did  "depose  and  swear"  as  in  the  deposition  already 
set  forth.  But  this  is  by  no  means  the-equivalent  of  the  suffi- 
cient allegation,  "being  duly  sworn  did  depose  and  say."  To 
"depose"  is  merely  to  state  or  affirm  some  matter  of  fact  in  an 
affidavit  or  deposition.    And  this  may  be  done  as  well  before 
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an  oath  is  administered  to  the  depooent  as  afterwards.  In  this 
case  it  appears  that  it  was  administered  to  the  witness  after  he 
had  deposed. 

One  may  "swear''  who  is  not  duly  "sworn."  In  one  case 
the  oath,  so  to  speak,  is  self-imposed,  and  the  swearer  incurs  no 
l^al  liability  thereby,  while  in  the  other  the  oath  is  administered 
by  a  person  having  authority  so  to  do,  and  the  affiant  takes  it 
subject  to  the  pains  aud  penalties  for  perjury. 

It  is  hardly  necessary  to  add  that  the  statement  in  the  jurat 
that  the  deposition  "was  subscribed  and  sworn  to  before"  the 
receiver  is  not  an  all^ation  to  that  effect,  but  merely  a  recital 
from  the  receiver's  certificate. 

And  it  may  be  well  to  suggest  that  this  certificate  does  not 
state  in  words,  that  the  defendant  subscribed  and  swore  to  the 
deposition,  even  if  it  does  so  by  implication. 

The  demurrer  is  sustained. 

Same  v.  R.  F.  McConaught. 

Sahx;  17.  T.  A.  Henderson. 

DEuADY,  J.  These  two  cases  were  argued  and  submitted  with 
the  forgoing.  The  defendants  are  each  indicted  for  perjury 
allied  to  have  been  committed  in  depositions  given  by  them  as 
witnesses,  in  the  matter  of  the  final  proof  of  Martin  McCon- 
aughy's  desert-land  entry.  The  demurrers  to  the  indictments 
are  sustained  on  the  ground  that  it  does  not  appear  therefrom 
that  the  defendants  were  duly  sworn* 


The  United  States  v.  Kee  Ho  and  T.tctc  Abk; 

JOiaZBICT  COTTBT,  DiBTBIOT  OF  ObBGON. 

Dkceicbeb  81, 1887. 

Ihdictmxnt— DssoBiPTioir  of  Cbikb  Thxbezit.  — Ifc  18  not  safficient  in  an  indict* 
ment  nnder  lection  8082  of  the  Berised  Stotates  to  charge  the  defendant,  in  the 
language  of  the  atatnte,  with  importing  merchandiae  into  the  United  States 
"contrary  to  law,"  or  with  haying  received  or  bought  the  same,  after  being  so 
imported;  bat  the  indictment  must  state  with  reasonable  certainty  in  what 
fba  iUegality  of  the  importation  oooaiati, 
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S.  IxpoBTATioir  CaifTRhSX  TO  Law.  —  The  offense  of  briagiiig  merebaiidiee  into  the 
United  States  **  oontruy  to  law,"  as  defined  by  section  8082  of  the  Beyised  Stat- 
utes, does  not  inclode  frauds  or  illegalities  concerning  the  invoicing  of  the  same 
or  the  payment  of  duties  thereon,  which  can  only  occur  after  the  importation  is 
aooompliahed  and  the  merchandise  brought  within  the  cognizance  of  the  custom 
officers. 

Before  Deady,  District  Judge. 
Mr.  Lewis  L.  McArihur^  for  the  United  States. 
Mr.  Rufua  MdBoryy  for  the  defendants. 

Deadt,  J.  The  indictment  in  this  case  is  found  under  sec- 
tion  3082  of  the  Revised  Statutes^  the  same  being  section  4  of 
the  act  of  July  18, 1886  (14  Stats.  179),  entitled  "  An  act  further 
to  prevent  smuggling  and  for  other  purposes."  It  provides 
that  "  if  any  person  shall  fraudulently  or  knowingly  import  or 
bring  into  the  United  States,  or  assist  in  so  doing,  any  merchan- 
dise contrary  to  law,  or  shall  receive,  conceal,  buy,  sell,  or  in  any 
manner  facilitate  the  transportation,  concealment,  or  sale  of  such 
merchandise  after  importation,  knowing  the  same  to  have  been 
imported  contrary  to  law,  such  merchandise  shall  be  forfeited, 
and  the  offender  shall  be  fined  in  any  sum  not  exceeding  five 
thousand  dollars  nor  less  than  fifty  dollars,  or  be  imprisoned  for 
any  time  not  exceeding  two  years,  or  both." 

The  indictment  contains  five  counts;  and  the  merchandise 
alleged  to  have  been  illegally  imported  consists  of  one  hundred 
and  sixty-one  packages  of  prepared  opium,  of  the  value  of  one 
thousand  four  hundred  and  ninety  dollars. 

The  first  count  charges  the  defendants  with  importing  and 
bringing  the  opium  into  the  United  States  on  May  6, 1887,  with 
intent  to  defraud  the  revenue  thereof.  It  is  alleged  that  the 
opium  was  "subject  to  duty  by  law"  and  "should  have  been 
invoiced,"  and  was  imported  "without  paying  or  accounting  for 
the  duty  due  and  payable"  thereon,  contrary  to  the  statute  in 
such  cases  made  and  provided. 

The  second  count  charges  the  defendants  with  receiving  the 
opium  from  some  person  to  the  grand  jurors  unknown,  knowing 
the  same  to  have  been  imported  contrary  to  law. 

The  third  one  charges  them  with  buying  the  same  from  such 
unknown  person  with  the  like  knowledge. 
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The  fourth  one  charges  the  same  offense  as  the  second  one, 
with  the  additional  allegations  that  the  opiam  had  been  thereto- 
fore im]K)rted  contrary  to  law^  and  '^  without  paying  or  account- 
ing for  the  duty  due  and  payable  thereon/' 

The  fifth  one  is  similar  to  the  third  one,  with  the  addition  of 
the  allegations  concerning  the  importation  of  the  opium  and  the 
non-payment  of  the  duty  thereon,  as  in  the  fourth  one. 

The  defendants  demur  to  the  first  count  in  the  indictment^ 
and  the  remaining  four  counts,  separately,  for  that  neither  of 
them  "  charge  a  crime  against  said  defendants,  or  either  of  them.'' 

It  is  not  always  sufficient  to  state  an  offense  in  the  langnage 
of  the  statute  declaring  or  defining  it.  Unless  the  statute  dis- 
tbguisbes  or  individuates  the  ofiense,  so  that  the  defeodant  is 
notified  by  its  terms  of  what  he  is  really  to  be  tried  for,  it  is  not 
sufficient  to  follow  its  language,  in  drawing  an  indictment  under 
it.  (Whart.  Cr.  P,  &  P.  sec.  220;  United  Stales  v.  Simnums,  96 
IT.  S.  360.)  In  this  case  it  was  held  that  an  indictment  drawn 
under  section  3266  of  the  Revised  Statutes,  in  which  the  crime 
was  described  in  the  language  thereof,  was  insufficient.  In  de* 
livering  the  opinion  of  the  court,  Mr.  Justice  Harian,  after 
stating  the  general  rule  to  be,  that  it  is  sufficient  to  charge  the 
defendant  ^^  in  the  substantial  words  of  the  statute,  witliout  any 
fiirther  expansion  of  the  matter,''  said  (p.  362):  ^^  But  to  this 
general  rule  there  is  the  qualification,  fundamental  in  the  law  of 
criminal  procedure,  that  the  accused  must  be  apprised  by  the 
indictment,  with  reasonable  certainty,  of  the  nature  of  the  accusa* 
tion  against  him,  to  the  end  that  he  may  prepare  his  defense, 
and  plead  the  judgment  as  a  bar  to  any  subsequent  prosecution 
for  the  same  ofiense.  An  indictment  not  so  framed  is  defective, 
although  it  may  follow  the  language  of  the  statute." 

The  section  of  the  statute  under  which  this  indictment  is 
drawn  is  intended,  as  the  title  of  the  act  from  which  it  is  com- 
piled indicates,  to  prevent  smuggling — the  clandestine  intro- 
duction of  goods  into  the  United  States  without  passing  them 
through  the  custom-house,  and  with  intent  to  defraud  the  revenue 
of  the  United  States. 

But  its  language  is  broad  enough  to  include  and  does  include 
every  case  or  form  of  ill^l  importation^  even  where  the  intent 
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to  avoid  the  payment  of  duties  does  not  exist^  as  the  bringing  in 
of  prohibited  goods  or  goods  packed  in  prohibited  methods. 

The  language  of  the  section^  "import  contrary  to  law/^  is 
very  general,  and  does  not  indicate  or  individuate  any  one  of 
the  various  illegal  importations  that  come  within  its  scope  and 
operation.  And  therefore  it  becomes  necessary,  in  charging  a 
crime  under  the  section,  to  state  in  the  indictment  in  what  the 
illegality  of  the  importation  or  bringing  into  the  United  States 
consists;  and  unless  this  is  done  no  particular  crime  is  charged 
and  the  indictment  is  demurrable.  See  UriUed  Stales  v.  Thomas, 
4  Ben.  370;  United  States  v.  Oaflin,  13  JSlatchf.  186,  in  each 
of  which  cases  a  demurrer  was  sustained  to  an  indictment  under 
this  section  on  this  ground. 

Nor  does  the  statement  in  the  latter  part  of  the  county  to  the 
effect  that  the  opium  is  dutiable  and  should  have  been  invoiced 
and  the  duty  was  not  paid  thereon,  help  the  case  in  any  respect. 

The  offense  of  bringing  merchandise  into  the  United  States 
^f contrary  to  law"  does  not  include-  frauds  or  ill^alities  con- 
cerning the  invoicing  of  the  same,  or  the  payment  of  duties 
thereon,  which  can  only  occur  after  the  importation  is  accom- 
plished and  the  merchandise  brought  within  the  cognizance  of  the 
custom  officers.    {United  States  v.  Clajlmy  13  Blatchf.  184.) 

This  all^ation  is  immaterial  and  must  be  treated  as  surplus- 
age.   The  demurrer  to  the  count  is  sustained. 

In  the  consideration  of  the  demurrer  to  the  remaining  counts 
in  the  indictment  the  fourth  and  fifth  ones  will  be  regarded  in 
this  respect  as  mere  repetitions  of  the  second  and  third  ones. 
The  statement  in  the  former,  concerning  the  non-payment  of 
duties  in  the  description  of  the  original  offense  of  importing  the 
opitfm,  being  no  part  of  such  offense  and  therefore  immaterial^ 
both  the  second  and  fourth  counts  alike  charge  the  defendants 
with  the  commission  of  the  secondary  offense  of  receiving  the 
opium  knowing  it  to  have  been  imported  or  brought  into  the 
United  States  contrary  to  law,  while  the  third  and  fourth  counts 
charge  them  with  buying  the  opium  under  similar  circumstances. 

In  a  count  charging  the  secondary  offense  of  buying  or  receiv- 
ing goods  imported  contrary  to  law,  it  is  not  necessary  to  describe 
the  original  offense  with  the  same  particularity  of  time,  plaoe^ 
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and  circumstance  that  is  required  in  a  count  for  such  original 
offense.  The  rule  in  the  case  of  an  indictment  for  receiving 
stolen  goods  furnishes  a  safe  analogy.  In  such  case  it  is  not 
necessary  to  name  the  thief,  nor  to  allege  his  conviction,  nor  to 
state  the  time  and  place,  when  and  where  the  goods  were  stolen ; 
and  generally  it  is  sufficient  to  describe  the  goods,  state  their 
value,  and  all^  that  before  the  receipt  thereof  by  the  defend- 
ant they  had  beeti  stolen  or  feloniously  taken  and  carried  away. 
[United  States  v.  Oaflm,  13  Blatchf.  182;  1  Whart.  Crini.  Law, 
sees.  997-1004.) 

The  defendants  are  charged  in  these  four  counts  with  receiving 
and  buying  this  opium,  knowing  the  same  to  have  been  imported 
into  the  United  States  contrary  to  law.  The  fact  that  such 
merchandise  was  so  imported  is  not,  however,  alleged  in  either 
the  second  or  third  count,  as  it  should  be.  And  it  only  infer- 
entially  or  argumentatively  appears  from  the  allegation  that  the 
defendants  knew  that  the  opium  was  imported  contrary  to  law. 
But  the  fact  is  directly  allied  in  the  fourth  and  fifth  counts; 
and  is  this  a  sufficient  designation  or  description  of  the  original 
ofien86,  even  in  a  count  for  the  secondary  offebte  of  buying  or 
receiving? 

In  my  judgment  it  is  not.  The  indictment  ought  to  state  as 
to  these  offenses,  wherein  the  importation  was  illegal  or  contrary 
to  law,  whether  the  opium  was  smuggle^!  into  the  United  States 
or  brought  here,  whether  through  the  custom-house  or  not,  con- 
trary to  a  statute  prohibiting  its  introduction  into  the  country, 
or  in  prohibited  packages  or  condition.  Hitherto,  it  may  l>e 
said  that  the  law  permitted  the  importation  of  opium  without 
restraint,  as  to  quantity,  package,  or  condition,  and  therefore  an 
allegation  that  such  an  article  was  imported  contrary  to  law 
necessarily  implied,  and  must  in  law  be  held  and  taken  to  mean, 
that  it  was  smuggled. 

This  conclusion  may  be  within  judicial  knowledge,  but  I 
hardly  think  it  ought  to  be  imputed  to  that  of  the  defendants, 
in  this  or  any  case,  or  excuse  the  prosecution  from  stating  sub- 
stantially in  what  the  illegality  of  the  importation  in  question 
consists,  so  that  the  defendant  may  be  prepared  to  meet  the  charge 
on  the  trial. 
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But  since  the  passage  of  the  act  of  February  23^  1887  (24 
Stats.  409)^  entitled  **  An  act  to  provide  for  the  execution  of  the 
provisions  of  article  2  of  the  treaty ''  with  the  emperor  of  China 
of  November  17^  1880^  this  right  is  so  restrained  that  it  is  now 
unlawful  for  any  ^^ subject  of  the  emperor  of  China''  to  import 
opium  into  any  port  of  the  United  States.  Therefore  the  ille- 
gality of  this  importation  of  opium  may  consist  in  the  fact  that 
it  was  smuggled  or  that  it  was  imported  by  a  Chinese  subject, 
even  if  it  came  through  the  custom-house  and  paid  duty,  and  the 
indictment  ought  to  show  on  which  of  these  illegalities^  if  either, 
the  prosecution  relies. 

The  demurrer  to  the  counts  for  receiving  and  buying  is  also 
sustained. 


R  P.  McOONAlTGHY  V.  J.  M.  WiLEY. 

Oaaojx  OouBT*  Dibibiot  of  QsMoVf 
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1.  AcnoN  TO  Bbootxb  Obattilb  Sxtzbid  nunc  tkb  Bialtt  AOAxma  Owe  nr 

Po8SE8Sxoir  or  THE  LiTTEB.— The  vendee  of  land  sold  by  tfae\tate  m  fwamp, 
the  same  not  haying  been  designated  as  sach  by  the  secretaiy  of  the  interior, 
under  the  swamp-land  grant  to  the  state  of  March  12, 1860,  cannot  maintain  aa 
action  to  recover  the  possession  of  hay  oat  thereon  against  one  in  the  aotoal 
possession  of  that  portion  of  the  premises  on  which  the  hay  was  oat,  for  the 
parpose  and  with  the  intention  of  acquiring  the  title  to  the  same  onder  the  pre- 
emption acts  as  being  dry  and  fit  for  caltivation. 

2.  Ydtoxb  or  Swamp  Laud  Sold  bt  thb  Btatb  am  Btixp— Whew  max  ICaxit- 

TAn  EnBOiMXNT  AMD  BsPLXvizr. — A  parohaser  fh>m  the  state  of  land  selected 
by  it  as  swamp,  on  making  the  first  payment  thereon  and  recdving  the  receipt 
or  certificate  therefor,  is  entitled,  if  the  land  is  in  &ot  swamp,  or  has  been  so 
designated  by  the  secretary  of  the  Interior,  to  the  possession  of  the  same  and 
the  vegetation  growing  thereon,  and  may  maintain  an  action  to  reoover  sooh 
possession. 

Before  Deadt^  District  Judge.  ' 

Mr.  RufuA  MaUory  and  Mr.  Ouxrka  JB.  BeKnger,  for  the 

plaintiff. 

Mr.  Oeorge  H,  WUUams  and  Mr.  Oeorge  H.  Durham^  for  the 
defendant,  with  whom  appeared  Mr.  Leuna  L.  MoArthur,  United 
States  District  Attorney. 


Dist.  Or.]  McCoNAUGHY  V.  Wiley.  149 

1888.  ]  Opinion  of  th6  Court  ~  Deady,  J. 

Deady  J.  This  action  is  brought  bj  the  plaintiff,  a  citizen 
of  California,  to  recover  possession  of  two  hundred  tons  of  hay 
alleged  to  have  been  wrongfully  cut  by  the  defendant,  a  citizen 
of  Oregon,  on  the  land  of  the  plaintiff. 

It  is  alleged  in  the  complaint,  that  the  plaintiff  is  the  owner 
and  in  possession  of  a  certain  one  hundred  and  sixty  acres  of 
swamp  lands,  situated  in  Lake  County,  Oregon,  and  that  the 
defendant,  on  or  about  July  6,  1886,  wrongfully  and  with  force 
entered  on  such  land  and  cut  two  hundred  tons  of  hay  thereon, 
the  property  of  the  plaintiff,  and  took  the  same  and  stacked  it 
on  the  premises,  to  the  damage  of  the  plaintiff  eight  hundred 
dollars. 

The  plaintiff  made  an  affidavit  for  the  immediate  delivery  of 
the  property  as  provided  in  title  14  of  the  Code  of  Civil  Pro- 
cedure, in  pursuance  of  which,  on  December  22,  1886,  the  mar- 
shal took  one  hundred  and  fifty  tons  of  said  hay,  that  being  all 
he  could  find,  and  delivered  the  same  to  the  plaintiff. 

The  answer  of  the  defendant,  filed  on  January  8,  1887,  con- 
tains denials  of  certain  material  allegations  of  the  complaint,  not 
necessary  now  to  notice,  and  also  a  defense,  which  is  denominated 
therein,  "a further  and  separate  answer." 

The  defense  is  to  the  effect  that  on  May  28,  1885,  and  since, 
the  defendant  was  and  is  qualified  to  become  a  settler  on  the 
public  lands,  under  the  pre-emption  laws  of  the  United  States, 
and  that  being  so  qualified,  he,  on  said  day,  peaceably  entered 
into  the  possession  of  said  land,  which  was  then  vacant  and 
nnsurveyed  public  land  of  the  United  States;  that  in  said  year 
he  erected  a  dwelling-house  thereon,  in  which  he  has  since 
resided  with  his  family,  and  has  expended  about  fifteen  hundred 
dollars  in  improving  the  same;  that  he  settled  on  said  land  for 
the  purpose  of  acquiring  the  title  thereto  under  the  pre-emption 
laws  of  the  United  States,  as  soon  as  he  could,  and  that  he  has 
done  all  that  could  be  done  to  obtain  such  title ;  and  that  said 
hay  was  cut  and  stacked  on  said  land  by  the  defendant  in 
1886,  while  he  was  in  the  possession  thereof  as  aforesaid.  The 
answer  also  asks  judgment  for  the  return  of  the  hay  or  the  value 
of  the  same — eight  hundred  dollars— with  damages  for  the 
detention  thereof. 
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To  this  defense  the  plaintiff  replies,  and  denies  that  the  entry 
of  the  defendant  was  peaceable,  or  that  the  land  was  then  vacant 
and  public  land  of  the  United  States. 

On  the  argument  counsel  for  the  defendant  made  three  points 
against  the  plaintiff's  right  to  recover  the  possession  of  the  hay 
in  this  action.  (1)  Admitting  the  land  to  be  swamp,  the  plaintiff 
has  neither  the  title  nor  the  right  of  possession.  (2)  Admitting 
that  the  plaintiff  has  such  title  and  right,  he  cannot  maintain 
this  action,  because  the  defendant  was  in  the  adverse  possession 
of  the  premises  when  the  hay  was  cut.  And  (3)  the  land  is  not 
in  fact  swamp.  From  a  stipulation  filed  in  the  case,  it  appears 
that  on  January  1, 1883,  a  deed  Nvas  duly  executed  by  the  proper 
officers,  under  the  statutes  applicable  to  the  selection  and  sale  of 
swamp  lands  by  the  state,  conveying  to  the  plaintiff  certain  lands, 
as  swamp;  and  that  on  April  3,  1884,  a  certificate  of  sale  num- 
bered 144  was  in  like  manner  issued  to  Henry  C.  Owen  for  eight 
hundred  acres  of  land,  as  swamp,  which  deed  and  certificate  were 
"legally  sufficient  to  convey  such  title  as  the  state  could  lawfully 
convey ;''  that  afterwards  the  plaintiff  duly  acquired  Owen's 
interest  under  said  certificate  in  a  portion  of  the  lands  therein 
mentioned;  that  the  plaintiff,  at  all  the  times  mentioned  in  the 
pleadings  herein,  had  "all  the  right  and  title''  in  and  to  said  lands 
which  could  pass  by  said  deed  and  certificate;  and  that  the  land 
on  which  the  hay  mentioned  in  the  complaint  was  out  is  included 
in  said  certificate  or  deed  from  the  state. 

By  the  act  of  October  26, 1870  (Sess.  Laws,  54),  provision  was 
made  for  the  selection  and  sale,  at  one  dollar  per  acre,  of  the 
swamp  and  overflowed  lands  granted  to  the  state  of  Oregon  by 
the  act  of  March  12,  1860.  The  selection  was  to  be  made  in 
the  field  under  the  direction  of  the  governor,  who  was  to  have 
maps  of  the  same  filed  in  the  clerk's  office  of  each  county  where 
the  lands  were  located,  and  give  public  notice  thereof.  Any 
person  over  the  age  of  twenty-one  years  who  was  a  citizen  of  the 
United  States,  or  had  declared  his  intention  to  become  such, 
might  apply  to  the  governor  to  purchase  any  "tract  or  tracts" 
of  said  land,  designating  the  same  by  the  surveys,  and  in  case 
there  w^as  no  surveys,  by  "artificial  or  natural  landmarks." 

Within  ninety  days  from  the  publication  of  the  notice  afore- 
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said  the  applicant  to  purchase  was  required  to  pay  over  twenty 
per  centum  of  the  purchase  money  to  the  state^  for  which  "a 
receipt"  was  issued  to  him,  and  at  any  time  within  ten  years 
thereafter,  on  proof  that  the  land  was  "drained  or  other^vise 
made  fit  for  cultivation,''  and  the  payment  of  the  balance  of  the 
purchase  money  on  the  land  actually  reclaimed,  he  is  entitled 
to  "a  patent  for  the  land  so  reclaimed";  but  where  "no  such 
proof  of  reclamation  and  payment"  is  made  within  said  i)eriod, 
the  land  "shall  revert  to  the  state  and  the  money  paid  thereon 
shall  be  forfeited."  A  successful  cultivation  of  swamp  land  for 
three  years  "in  either  grass,  cereals,  or  vegetables"  is  made  by 
the  act  a  sufficient  reclamation. 

By  the  act  of  October  18,  1878  (Sess.  Laws,  41),  the  swamp 
lands  were  still  selected  under  the  direction  of  the  governor,  but 
the  power  to  sell  was  given  to  the  commissioners  for  the  sale  of 
school  lands,  namely,  the  governor,  secretary,  and  treasurer  of 
state,  and  the  quantity  which  any  one  person  might  purcliase 
was  limited  to  three  hundred  and  twenty  acres. 

Section  9  of  the  act  provides :  "All  applications  for  the  pur- 
chase of  swamp  ....  lands  made  previous  to  the  passage  of 
this  act,  which  have  not  been  regularly  made  in  accordance  with 
law,  or  which  were  regularly  made  and  the  applicants  have  not 
fully  complied  with  all  the  terms  and  requirements  of  the  law 
under  which  they  were  made,  including  the  payment  of  the 
twenty  per  centum  of  the  purchase  price,  are  hereby  declared 
void,  and  of  no  force  and  effect  whatever." 

Section  10  provides  that  when  such  applications  "have  been 
regularly  made"  and  "fully  complied  with,"  the  applicant  shall, 
on  payment  of  two  dollars  and  fifty  cents  per  acre  for  such  lauds 
prior  to  January  1,  1880,  receive  a  conveyance  therefor,  "with- 
out proof  of  reclamation";  but  if  he  refuses  to  purchase  the 
entire  tract  applied  for,  he  shall  only  be  allowed  to  purchase 
three  hundred  and  twenty  acres  thereof. 

The  "certificate"  mentioned  in  this  case  is  the  "receipt" 
spoken  of  in  the  act  of  1870.  In  addition  to  the  'mere  fact  of 
the  payment  of  the  money,  it  states  on  what  account  it  was  paid 
and  the  general  nature  and  effect  of  the  transaction,  measured 
by  the  statute  under  which  the  purchase  and  payment  were  made. 
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The  right  to  insert  these  matters  in  the  receipt  has  been  ques- 
tioned, but  I  do  not  think  the  authority  of  the  commissioners 
was  exceeded  in  so  doing.  In  this  way  the  receipt  is  made  to 
show  for  the  benefit  of  whom  it  may  concern,  the  nature  of  the 
transaction  in  which  the  payment  is  made,  and  the  right  and 
obligation  resulting  therefrom. 

Briefly,  these  two  sections  of  the  act  of  1878  provide  for  the 
forfeiture  of  the  right  acquired  under  the  act  of  1870,  not  only 
for  a  failure  to  comply  with  the  conditions  subsequent  to  the  sale 
or  issue  of  "the  receipt,"  but  also  for  a  failure  to  comply  with  the 
condition  precedent  to  the  right  to  purchase.  These  conditions 
subsequent  were  the  proof  of  reclamation,  and  the  payment  of 
the  balance  of  the  purchase  money  within  ten  years  from  the 
payment  of  the  twenty  per  centum  thereof,  and  the  condition 
precedent  was  the  payment  of  such  per  centum  within  ninety  days 
from  the  publication  of  notice  by  the  governor  of  the  filing  of  the 
swamp-land  maps  in  the  county  where  the  lands  were  located. 

Section  1  of  the  act  of  February  16, 1887  (Sess.  Laws,  9), 
declares  void  all  certificates  of  sale  of  swamp  lands  "on  which 
the  twenty  per  centum  of  the  purchase  price  was  not  paid  prior 
to  January  17,  1879;"  and  s^tion  2  of  the  act  declares  forfeited 
all  swamp  lands  sold  under  the  act  of  1870,  in  case  of  a  failure 
to  comply  with  the  subsequent  conditions,  as  was  already  done 
by  section  9  of  the  act  of  1878.  The  first  section  of  this  act,  if 
allowed  unqualified  operation,  may  be  obnoxious  to  the  clause 
in  the  national  constitution  (Art.  1  sec.  10),  prohibiting  a  state 
from  passing  any  "law  impairing  the  obligation  of  contracts." 

An  a]>plicant  for  the  purchase  of  swamp  lands  under  the  act 
of  1870  had  a  contract  with  the  state  to  that  effect,  from  the 
time  of  filing  his  application.  If,  thereafter,  he  failed  to  pay 
the  twenty  per  centum  of  the  purchase  price  within  the  time  or 
under  the  circumstances  prescribed  by  law,  the  state  might 
rescind  the  contract  or  treat  it  as  abandoned.  But  there  was 
no  statute  prior  to  the  one  of  1878  that  attached  any  specific 
consequence  to  such  failure,  or  annulled  or  rescinded  the  contract 
therefor.  Under  these  circumstances,  if  the  officers  of  the  state 
charged  with  the  duty  of  disposing  of  these  lands  accepted  the 
twenty  per  centum  after  the  day  on  which  it  became  due  and 
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payable^  and  issued  a  certificate  to  the  purchaser  p(ior  to  October 
17^  1878,  I  do  not  think  the  l^islature  could  afterwards  annul 
the  contract  and  declare  the  certificate  void,  because  the  payment 
was  not  made  on  the  day  appointed.  Payment  after  the  day, 
if  accepted,  discharges  the  debt  or  obligation  the  same  as  if  paid 
at  the  day.    {United  States  v.  Gumey,  4  Crancfa,  333.) 

Again,  if  an  application  was  made  for  the  purchase  of  swamp 
land  under  the  act  of  1870,  at  any  time  prior  to  the  passage  of 
the  act  of  1878,  and  the  twenty  per  centum  of  the  purchase 
price  was  paid  within  ninety  days  following  the  publication 
of  the  notice  of  the  filing  of  the  map  thereof,  in  the  county 
where  the  land  was  located,  but  owing  to  the  delay  in  filing  said 
map  the  payment  was  not  made  ^^  prior  to  January  1,  1879,'^ 
the  legislature  could  not  declare  the  certificate  of  sale  issued  on 
such  payment  void  and  of  no  efiect.  For  the  payment,  if  made 
within  ninety  days  after  the  publication  of  the  notice  of  the 
filing  of  the  map,  is  made  within  the  terms  of  the  contract  of 
purchase  with  the  state,  no  difference  whether  made  before  or 
after  "  January  1,  1879." 

It  does  not  directly  appear  under  what  statute  this  certificate 
was  issued  or  deed  made.  But  as  it  is  admitted  that  they  each 
include  more  than  three  hundred  and  twenty  acres  of  land,  the 
applications  must  have  been  made  prior  to  the  act  of  1878,  and 
under  the  act  of  1870.  As  shown  by  the  foregoing  exposition 
of  the  8wamp*land  acts  the  payments  in  each  case  may  have 
been  made  within  the  time  allowed  by  law ;  and  in  the  absence 
of  evidence  to  the  contrary,  the  presumption  is  that  they  were, 
and  that  the  certificate  and  deed  were  legally  issued  and  made. 
Until  the  contrary  appears,  official  duty  is  presumed  to  have 
been  regularly  performed.  Besides,  the  stipulation  in  the  case 
admits  that  the  deed  and  certificate  were  '^  legally  sufficient  to 
convey  such  title  as  the  state  could  lawfully  convey,"  and  that 
the  plaintiff  has  "all  the  right  and  title"  which  thereby  passed. 
Assuming,  then,  for  the  time  being,  that  the  land  descnoed  in 
these  writings  is  swamp,  the  plaintiff  is  undoubtedly  the  legal 
owner  of  that  described  in  the  deed,  and  as  such,  may  maintain 
ejectment,  trespass,  or  replevin,  as  the  case  may  be. 

The  purchaser,  aftier  obtaining  his  certificate  or  receipt,  is 
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oertainly  entitled  to  the  possession  of  the  land.  Without  it  how- 
can  he  reclaim  and  caltivate  the  same^  as  reqpiired  hy  the  con- 
tract of  purchase?  In  effect,  the  interest  of  the  state  in  the  land 
passes  to  the  purchaser,  who  holds  the  same  subject  to  the  per- 
formance of  the  conditions  of  reclamation  and  final  payment,  on 
failure  of  which  the  statute  declares  the  land  ''shall  revert  to  the 
state.'^  This,  in  my  judgment,  gives  the  plaintiff  such  an  interest 
in  the  land  as  will  enable  him  to  maintain  ejectment  for  the  pos- 
session or  replevin  for  hay  cut  thereon  by  a  traspasser  or  intruder. 

It  does  not  appear,  however,  that  the  secretary  of  the  interior 
has  ever  passed  on  the  question  of  whether  this  land  is  swamp, 
and  therefore  the  purchaser  from  the  state  takes  subject  to  his 
determination  of  the  question,  which  is  final.  But  in  the  mean 
time,  and  until  the  action  of  the  secretary  is  had  in  the  matter, 
the  purchaser  from  the  state  may  maintain  his  right  to  the  pos- 
session against  any  adverse  claimant,  by  showing  that  the  land 
is  in  fact  swamp  within  the  intent  and  purpose  of  the  grant 
to  the  state.     {Wright  v.  Boseberry,  121  U.  S.  488.) 

The  next  question  is,  can  the  plaintiff,  under  the  circnm- 
stances,  maintain  this  action  against  the  defendant  for  the  recov- 
ery of  the  hay?  The  rule  is  stated  by  Mr.  Justice  Field  in 
Halleck  V.  ilixer,  16  Cal.  579,  in  these  words:  "The  plaintiff 
out  of  possession  cannot  sue  for  property  severed  from  the  fre^ 
hold  when  the  defendant  is  in  possession  of  the  premises  from 
which  the  property  was  severed,  holding  them  adversely,  in  good 
faith,  under  claim  and  color  of  title.'^ 

The  reason  for  the  rule  is,  that  the  personal  action  of  replevin 
shall  not  be  used  as  a  means  of  determining  the  title  to  real 
property,  as  between  adverse  claims  thereta  But  a  mere  intruder 
or  trespasser  who  enters  on  the  land  of  another  and  cuts  hay  or 
other  growing  thing  therefrom,  is  in  no  condition  to  question 
the  title  of  the  owner,  so  as  to  defeat  an  action  brought  by  him 
to  recover  the  possession  of  the  chattel.  {Page  v.  Fowler,  28 
Cal.  607;  Same  v.  SamCy  37  Cal.  105 ;  Pmnybecier  v.  McDoxigal^ 
46  Cal.  661;  Harlan  v.  Harlan,  16  Pa.  St.  513;  53  Am.  Deo. 
612 ;  StochweU  v.  PhdpBy  34  N.  Y.  363 ;  Nidhds  v.  Dewey,  4 
Allen,  386;  Aihertcm  v.  Fowler,  96  U.  8.  616;  Wells  on 
Replevin,  sees.  79-83.) 
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In  this  case  the  eviclenoe  shows  that  the  land  was  held  by  the 
plaintiff  for  hay  and  pasture.  The  tract  in  question  was  not 
specially  enclosed  or  occupied^  but  it  and  much  more  land  in  the 
vicinity  and  of  the  samecbaracter^  to  which  the  plaintiff  claimed 
to  derive  title  from  the  state  as  swamp,  was  enclosed  against 
stock  by  I^ke  Warner,  exterior  fences,  some  of  which  belonged 
to  adjoining  lands,  and  by  herding  or  patrolling  a  small  portion 
of  the  exterior  line. 

In  the  spring  of  1885  the  defendant  went  on  the  land  openly 
with  his  family  with  the  knowledge  of  the  plaintiff  and  against 
his  protest,  for  the  purpose  of  acquiring  it  under  the  pre-emp- 
tion law  of  the  United  States,  and  has  resided  thereon  ever  since. 
He  knew  that  the  plaintiff  claimed  the  land  under  the  state  as 
swamp,  and  his  possession  was  adverse  to  such  claim,  and  taken 
and  held  on  the  theory  that  the  land  was  not  swamp,  and  was 
fit  for  cultivation.  ,  The  defendant  erected  a  cabin  and  stable  on 
the  land,  and  in  the  summer  of  1886  cut  and  stacked  the  hay  in 
question  on  the  premises,  for  the  use  of  his  stock.  During  this 
time  the  plaintiff  was  not  in  the  actual  possession  of  any  portion 
of  the  land,  but  he  continued  to  claim  it  as  his  property  and  told 
the  defendant  he  would  appeal  to  the  law  to  protect  his  right. 

On  this  state  of  facts  the  defendant  is  not  a  mere  trespasser 
or  intruder.  His  possession  is  open  and  notorious,  and  has  the 
usual  indications  of  permanence.  It  is  held  apparently  in  good 
ficiith,  with  a  daim  of  right  and  a  denial  of  the  plaintiff's  right. 
True,  he  does  not  hold  under  color  of  title,  which  is  nothing 
less  ^au  a  deed  or  instrument,  that  is  prima  fade  a  good  title, 
although  in  fact  it  is  worthless.     {Stark  v.  Siarr,  1  Sawy.  20.) 

But  a  person  in  possession  of  public  land  for  the  purpose  of 
acquiring  title  to  it  under  the  pre-emption  act  cannot,  consist- 
ently with  such  claim,  hold  under  color  of  title.  The  title,  as 
he  claims,  is  in  the  United  States,  and  he  holds  possession  under 
the  act,  for  the  purpose  and  with  the  intention  of  acquiring  such 
title  thereunder,  subject  to  the  determination,  by  the  land  depart- 
xnent,  of  the  question  whether  the  land  is  swamp  or  not.  And 
this,  I  think,  in  such  a  case,  ought  to  be  considered  the  equiva- 
lent of  holding  under  color  of  title  in  ordinary  ones.  In  Page 
V.  FowlcTy  28  Cal.  605^  it  was  held,  in  a  similar  case^  that  the 
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possession  of  the  defendant^  if  adverse,  need  not  be  held  under 
color  of  title. 

Of  course  if  it  appeared  that  this  laud  had  been  designated 
by  the  secretary  of  the  interior  as  swamp,  within  'the  grant  to 
the  state  of  I860,  it  would  not  be  sufficient  to  defeat  this  action, 
for  the  defendant  to  allege  that  he  was  in  the  adverse  possession 
of  the  same,  in  good  faith,  with  intent  to  acquire  the  title  thereto 
under  the  pre-emption  act.  Such  a  plea  would  be-  false  on  its 
face.  The  laud  having  been  identified  by  the  secretary  as  inur- 
ing to  the  state  under  the  swamp-land  grant,  tlie  title  would 
have  passed  out  of  the  United  States,  and  the  defendant  could 
acquire  no  right  thereto  under  the  pre-emption  or  any  other  act 
of  the  United  States.  In  such  case,  however  adverse  the  defend- 
ant's possession,  to  defeat  this  action  he  must  also  allege  and 
prove  that  he  was  holding  in  good  faith  under  color  of  title. 

Having  reached  the  conclusion  that  the  plaintiff  cannot  main- 
tain this  action,  it  is  unnecessary  to  pass  on  the  question,  whether 
this  land  is  swamp  or  not.  And  I  do  not  regret  it;  for  in  my 
judgment  no  one  is  qualified  to  decide  the  question  in  a  case  like 
this,  where  apparently  there  is  room,  in  the  present  condition  of 
the  land,  for  difference  of  opinion,  without  having  a  view  of  the 
premises  and  the  surroundings. 

Much  of  the  testimony  is  given  by  interested  parties,  and  is 
very  contradictory.  The  difficulty  is  still  further  enhanced  by 
the  fact  that  the  inquiry  is  as  to  the  condition  or  character  of 
the  land  on  March  12,  1860,  rather  than  the  present  time. 

A  shallow  lake  or  marsh,  which  is  caused  principally  by  the 
general  wash  and  drainage  of  the  surrounding  high  lands,  might 
now  be  much  reduced  in  extent  and  depth  through  the  greater 
portion  of  the  year,  compared  with  what  it  was  in  1860,  and 
such  is  the  tendency  of  the  evidence  in  this  case.  When  the 
country  was  unoccupied,  and  the  ground  untrodden  and  soft  and 
thickly  covered  with  grass  and  other  v^tation,  the  passage  of 
the  water —  melted  snow  or  rain  — over  the  surface  of  the  ground 
was  thereby  impeded.  The  result  was  that  it  sank  into  the  soft 
earth  and  percolated  through  the  soil  slowly  to  the  level  of  the 
lake  or  marsh  at  an  even  flow,  far  into  the  summer,  and  thus 
kept  the  water  therein  at  a  uniform  level  for  much  of  the  year. 
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But  now^  owing  to  the  change  in  these  conditions — the 
destruction  of  the  sur&oe  v^etation  and  the  packing  of  the 
g;roand — the  water  from  the  spring  melt  or  freshet  runs  off  into 
the  low  land,  at  once^  and  produces  a  great  annual  overflow 
which  soon  subsides.  The  water  being  spread  over  a  large 
space  is  rapidly  reduced  by  evaporation,  and  the  result  is, 
that  for  the  most  of  the  year  the  water  or  moisture  stands  at 
comparatively  much  lower  level  than  formerly. 

It  is  a  great  misfortune  to  the  country,  that  the  secretary  of 
the  interior  did  not  take  the  field  notes  of  the  surveys  as  fast  as 
they  were  made,  and  designate  the  lands  inuring  to  the  state,  as 
swamp,  at  once.  For  more  than  a  quarter  of  a  century  the  land 
department  has  left  the  question  to  be  wrestled  with  in  a 
sporadic  way  by  conflicting  claimants  under  the  swamp-land 
grant  and  the  pre-emption  and  homestead  acts,  at  a  great  sacri- 
fice of  money,  time,  and  probably  veracity.  Let  us  hope  that 
the  end  of  the  contention  draws  nigh,  and  that  the  department 
will  proceed  at  an  early  day  to  designate  the  lands  inuring  to 
Or^on  under  this  grant,  and  put  the  matter  at  rest.  It  were 
better  the  grant  had  never  been  made  than  that  its  extent  and 
application  should  be  the  subject  of  continual  contention  between 
parties  claiming  under  and  against  it. 

There  must  be  a  finding  for  the  defendant  in  accordance  with 
this  opinion,  that  at  and  before  the  cutting  of  the  hay  he  was  in 
the  adverse  possession  of  the  premises  whereon  the  same  was 
cot,  and  that  he  is  entitled  to  a  return  of  the  same,  or  the  value 
thereof,  at  the  rate  of  four  dollars  per  ton,  with  legal  interest  for 
the  detention  thereof  from  the  date  of  the  replevy  by  the 
marshaL 

Same  v,  Duke  Bennett. 

Same  t^.  Joseph  Hill. 

Same  v.  Joseph  Monow. 

Same  v.  Amos  Boyd. 

Same  v.  S.  E.  Sloane. 

Deadt,  J.  These  cases  were  heard  with  the  forgoing,  and 
the  circumstances  of  the  entry,  occupation^  and  character  of  the 
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land  are  similar.  The  several  tracts  of  land  claimed  by  the 
defendants  are  all  embraced  within  the  sale  of  swamp  lands  by 
the  state^  as  shown  in  the  foregoing  opinion^  under  which  the 
plaintiff  claims.  They  each  claim  one  quarter  section  except 
oDCy  who  claims  a  half  section.  The  settlement  and  improvement 
of  each  was  made  in  1885,  and  in  1886  the  hay,  to  recover 
which  these  several  actions  are  brought,  was  cut  and  stacked  on 
the  land  occupied  by  him. 

The  land  occupied  by  all  the  defendants  is  comprised  in  two 
tracts,  not  far  distant,  which  lie  on  the  margin  and  within  the 
meandered  line  of  Warner  Lake,  near  the  south  boundary  of  the 
state. 

For  the  reasons  given  in  lihe  forcing  opinion^  there  must 
be  a  finding  for  defendant  in  each  case. 


Herman  A.  Hardenberg  v.  Thokas  L.  Rat  et  au 

OlBOUXX  COXJBTt  DiBTBXOT  OF  OSIOOH* 

Jaxuabt  23,  1888. 

1.  Dktibb  or  ArasrAoqaisKD  Pbopebtt.— A  nflldnazy  devise  of  real  property 
under  the  Oregon  atatuie  of  wills  (sec  1)  may  and  will  pass  after-aoqoired 
property,  if  snch  appears  to  hare  been  the  intention  of  the  testator. 

S.  LfTBHnoif  or  thb  Tsreatob. — H.,  an  nnmarried  nun  liring  in  Portland,  made 
his  will,  and  after  making  two  specific  dsTises  of  real  property  situate  in  New 
Tork,  deTiBed  and  bequeathed  to  his  sister,  EUen  E.  Bay»  all  the  rest  of  his  lands 
wherever  sitaate,  and  aU  his  "personal  property  and  estate  of  whatever  kind  or 
nature ; "  after  which  he  purchased  other  real  property,  of  which  he  died  seised, 
leaving  brothers,  including  the  plaintiff,  not  mentioned  in  his  wilL  Beld,  thai 
the  intention  of  the  testator  to  make  his  sister  Ellen  his  residuary  devisee  was 
manifest,  and  that  she  took  the  after-acquired  property  under  the  devise  in  ibm 
wilL 

Before  Deadt,  District  Judge. 

Mr.  F.  A.  E.  Starr,  and  Mr.  Benton  EUlin,  for  the  plaintiff. 

Mr.  James  K.  Kelly j  Mr.  Q.  E.  8.  Woody  and  Mr.  Charge  H. 
WUUama,  for  the  defendants;  for  whom  Mr.  Robert  L.  Mo- 
Kee  also  filed  a  brief. 

Deady,  J.  This  action  is  brought  to  recover  possession  of 
ihe  soath  half  of  lots  nttmbered  2  and  7,  in  block  39,  of  Portland, 
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aooordiDg  to  the  plat  thereof,  alleged  to  be  worth  over  five  thou- 
sand dollars. 

The  plaintiff  is  a  citizen  of  the  state  of  New  York.  The  action 
was  brought  against  Charles  Sliter,  J.  C.  Miller,  and  W.  H. 
West,  the  persons  in  the  possession  of  the  premises,  who  answered 
that  they  were  in  possession  only  as  tenants  of  Thomas  L.  Ray, 
Rachel  L.  Ray,  H.  E.  Ray,  Mary  E.  Arbuckle,  John  De  Witt 
Ray,  and  Sarah  A.  Ray,  giving  their  residence,  and  asking  that 
they  might  be  substituted  as  defendants  in  the  action. 

A  defendant  may  answer  that  he  is  in  possession  only  as  the 
tenant  of  another,  naming  him  and  his  place  of  residence,  but  it 
is  both  impertinent  and  improper  to  go  farther  and  ask  that  such 
person  be  made  defendant.  When  he  declines  the  controversy, 
as  he  may  do,  he  should  not  further  meddle  with  it.  (See  ifo- 
Donald  v.  Cboper,  arde;  32  Fed.  Rep.  745.) 

These  parties  were  afterwards  made  defendants  in  place  of  the 
tenants  on  their  own  motion,  and  answered,  admitting  they  were 
all  citizens  of  Oregon,  excepting  John  De  Witt  Ray,  who  is  a 
citizen  of  Illinois,  and  Sarah  A*  Ray,  who  is  a  citizen  of  New 
York. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  the  owner 
in  fee-simple  of  an  undivided  one  third  of  the  premises,  and 
entitled  to  the  immediate  possession  thereof.     The  answer  con- 
tains a  denial  of  the  plaintiff's  ownership  of  any  interest  in  the 
premises,  or  his  right  to  the  possession  thereof;  and  also  a  defense 
to  the  effect  that  the  defendants  are  the  owners  in  fee-simple  of 
the  premises.    The  reply  contains  a  denial  of  the  defendants' 
ownership  of  the  premises,  except  the  undivided  one  sixth  thereof. 
By  a  stipulation  duly  filed  the  parties  consented  that  the  cause 
might  be  tried  by  the  court  without  the  intervention  of  a  jury. 
It  was  also  stipulated  that  a  certain  agreed  statement  might 
be  used  on  the  trial  as  evid^ice,  from  which  the  following  fitcts 
appear: — 

On  May  15, 1872,  Peter  De  Witt  Hardenberg  made  and  pub- 
lished his  last  will  and  testament,  whereby  he  devised  and 
bequeathed,  (1)  to  Thomas  H.  and  Jacob  H.  Tremper,  of  Ulster 
County,  New  York,  and  Thomas  L.  and  John  De  Witt  Ray,  of 
Belvidere^  Illinois,  all  his  interest  in  a  certain  farm  in  said 
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county ;  (2)  to  Catherine  L.  Tremper,  of  said  county,  all  his 
lands  lying  therein;  and  (3)  to  Ellen  E.  Ray,  of  said  Belvidere, 
"all  my  right,  title, and  interest  in  and  to  all  my  lands,  lots,  and 
real  estate  lying  and  being  in  the  state  of  Oregon,  or  elsewhere, 
except  as  aforesaid ;  also,  all  my  personal  property  and  estate  of 
whatever  kind  or  nature/' 

After  the  death  of  the  testator — the  time  of  which  is  not 
stated — this  will  was  duly  admitted  to  probate^  and,  as  such,  is 
now  in  full  force  and  effect. 

On  January  9, 1882,  the  testator  purchased  and  became  the 
owner  in  fee-simple  of  the  premises  in  controversy,  and  so  con- 
tinued until  his  death. 

At  his  death  the  testator  left  the  following  heirs :  T.  Rutron, 
Herman  R.  and  Philip  L.  Hardenberg,  his  brothers ;  Catherine 
L.  Tremper,  his  sister;  Mary  E.  Arbuckle,  Samuel  A.,  Hylah 
E.,  Rachel  L.,  Thomas  L.,and  John  De  Witt  Ray,  the  children 
and  only  heirs  of  EUen  E.  Ray,  aforesaid,  who  died  in  Decem- 
ber, 1873;  and  Rachel  F.  Lefevre,  the  daughter  and  only  heir 
of  a  sister  of  the  testator's,  before  that  time  deceased. 

When  this  action  was  commenced  the  defendants,  Maiy  E. 
Arbuckle,  Thomas  L.,  Rachel  L.,  and  Hylah  E.  Ray,  were  citi- 
zens of  the  state  of  Or^on,  the  defendant,  John  De  Witt  Ray, 
was  a  citizen  of  Illinois,  and  Sarah  A.  Ray  was  a  citizen  of  New 
York. 

On  the  trial,  the  plaintiff  proved  that  prior  to  the  commence- 
ment of  the  action  he  demanded  of  the  defendants  to  be  let  into 
possession  with  them,  which  they  refused ;  and  that  on  Septem- 
ber 24,  1885,  Rachel  F.  Lefevre,  for  the  consideration  of  one 
dollar,  conveyed  and  assigned  all  her  interest  in  the  estate  of  the 
deceased  to  Herman  R.  Hardenberg,  the  plaintiff,  while  the 
defendants  proved  that  said  Rachel  F.,  on  November  3,  1886, 
in  consideration  of  two  hundred  dollars,  released  and  quit- 
claimed to  them  all  her  interest  in  the  premises  in  controversy. 
It  was  also  proved  that  the  testator  owned  other  valuable  real 
property  in  Portland,  at  the  time  of  making  his  will,  of  which 
he  died  seised. 

It  is  objected,  in  Sihine,  that  the  court  is  without  jurisdiction 
of  the  case,  because  two  of  the  present  defendants — John 
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De  "^itt'  Ray  and  Sarah  A.  Ray — are  not  citizens  of  Oregon, 
biit  of  Illinois  and  New  York  respectively.  If  this  objection 
is  well  taken,  it  only  goes  to  the  jurisdiction  of  the  court  over 
these  two  defendants.  The  parties  being  tenants  in  common  of 
the  property,  the  plaintiff  has  a  separate  caase  of  action  against 
each  of  them,  in  resj^ect  to  ihe  ouster  or  deprivation  of  posses- 
sion, on  which  he  may  sue  them  separately  or  jointly.  (Code 
CSv.  Ptoe.  sec.  &1.) 

l^rior  to  the  judidary  act  of  March  3, 1S87  (24  Stats.  662),  a 
person  could  only  be  sued  in  a  circuit  court  in  the  district 
whereof  he  was  an  inhabitant,  or  in  which  he  might  be  found 
at  the  commencement  of  the  action.  But  it  has  always  been 
Iveld  that  this  exemption  is  the  personal  privily  of  the  defend- 
ant, which  he  may  waive  and  does  waive  by  a  voluntary  appear- 
ance. {Dunldp  V.  &dthn,  4  Mason,  360 ;  Tdand  v.  Sprague,  12 
Peters,  331;  KendaU  v.  UnUed  Staie8, 12  Peters,  623;  Hemdom 
V.  Ridcrway,  17  How.  425.)' 

By  the  act  of  1887  a  person  may  be  sued  in  a  circuit  court,  im 
the  district  in  which  he  or  the  plaintiff  resides;  but  he  cad  no* 
longier  be  sued  in  any  district  in  which  he  may  be  found.    But 
X  see  no  reason  why  the  old  rule  of  construction  should  not 
apply,  so  that,  if  a  party  defendant  voluntarily  appears  in  an-, 
action  brought  in  a  district  other  than  that  in  which  he  or  the  - 
plaintiff  resides,  he  may  do  so  and  the  court  thereby  acquire 
jurisdiction  of  his  person.     In  such  ca^e,  the  plaintiff  and  John 
De  Witt  Bay,  being  citizens  of  different  states,  and  the  latter 
having  voluntarily  appeared  in  the  action,  the  court  would 
acquire  jurisdiction. 

But  as  to  Sarah  A.  Bay,  this  suggestion  is  not  applicable. 
She  is  a  citizen  of  the  same  state  with  the  plaintifi*;  and  the 
court  has  not  and  cannot  acquire  jurisdiction  over  a  controversy 
between  such  parties.  Where  the  jurisdiction  of  the  court 
depends  on  the  diverse  citizenship  of  the  parties,  and  such 
diversity  does  not  exist,  consent  cannot  confer  it. 

But  I  do  not  think  this  objection  well  taken  as  to  either  of 
these  parties  on  another  ground. 

When  the  summons  in  this  action  was  served  on  the  original ! 
defendants — Sliter,  Miller^  and  West"— the  persons  in  ppeeea-<- 
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sioD,  the  court  acquired  jurisdiction  of  the  cootroversj  apd  the 
parties  to  the  action,  and  no  subsequent  change  in  the  citizenship 
or  personnel  thereof  can  affect  such  jurisdiction.  As  was  said 
by  Mr.  Chief  Justice  Marshall  in  MoUan  v.  Torrance^  9  Wheat. 
539 :  "  The  jurisdiction  of  the  court  depends  on  the  state  of 
things  at  the  time  of  the  action  brought,  and  after  vesting  it 
cannot  be  ousted  by  subsequent  events."  To  the  same  effect  is 
the  ruling  of  the  court  in  Dunn  v.  Clarke,  8  Peters,  1;  Clarke 
V.  MaUlieumn,  12  Peters,  164;  Whyte  v.  Gibbes,  20  How.  542. 
For  instance,  it  is  held  in  Qarke  v.  Mattlieioeon,  supra,  that 
where  the  plaintiff,  a  citizen  of  Connecticut,  died  pending  a  suit 
in  the  circuit  court  for  the  district  of  Khode  Island  against  citi- 
zens of  the  latter  state,  his  administrator,  also  a  citizen  of  Rhode 
Island,  could  continue  the  suit.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Story  said:  '^The  parties  to  the  original 
suit  were  citizens  of  different  states ;  and  the  jurisdiction  of  the 
court  completely  attached  to  the  controversy.  Having  so  attached, 
it  could  not  be  divested  by  any  subsequent  events,  and  the  court 
had  a  rightful  authority  to  proceed  to  a  final  determination  of 
it.  If,  after  the  commencement  of  the  suit,  the  original  plaint- 
iff had  removed  into,  and  become  a  citizen  of  Rhode  Island,  the 
jurisdiction  over  the  cause  would  not  have  been  divested  by  such 
change  of  domicile." 

The  change  of  parties  defendant  in  this  case  is  allowed  for  the 
benefit  of  the  landlord,  the  present  defendants,  and  was  made 
at  their  instance.  The  jurisdiction  of  the  court  had  completely 
attached  before  they  were  substituted  for  the  original  defendants, 
and  so  far  as  the  question  of  jurisdiction  is  concerned,  the  parties 
to  the  action  are  not  changed,  and  they  stand  in  it  as  the  mere 
representatives  or  substitutes  of  such  defendants,  the  same  as  an 
administrator  is  of  his  intestate. 

The  objection  to  the  jurisdiction  is  not  sustained. 

The  next  question  in  the  case  is,  whether  the  property  in  con- 
troversy, having  been  acquired  by  the  testator  after  the  making 
of  his  will,  passes  thereby  to  the  residuary  devisee  or  descends 
to  his  heirs. 

The  contention  of  the  plaintiff  is,  that  under  the  Qr^on  stat- 
ute the  will  speaks  from  the  making  thereof  and  not  from  the 
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death  of  the  testator,  and  therefore,  as  toafter-aoqnired  property, 
he  is  deemed  to  die  intestate  and  the  same  goes  to  his  heirs ; 
and  even  admitting  that  the  testator  had  the  power  under  the 
statute  to  devise  all  the  lands  of  which  he  might  die  seised  by 
a  will  anterior  in  date  to  the  acquisition  thereof,  such  after- 
acquired  estate  would  not  pass  thereby,  unless  the  intention  that 
it  should  was  plainly  expressed  in  the  will. 

On  the  contrary,  the  defendants  contend  that  the  devise  to 
their  ancestor,  Ellen  E.  Ray,  should  be  held  to  speak  from  the 
death  of  the  testator  and  thus  include  all  the  property  not  other- 
wise disposed  of,  whereof  he  died  seised;  and  that  it  is  manifest 
from  the  language  of  the  devise  and  the  circumstances  of  the 
testator  that  such  was  his  intention. 

The  Oregon  statute  of  wills  was  passed  at  the  first  session  of 
the  territorial  legislature,  on  September  26,  1849  (Hamilton 
Laws,  274,  1850-^1),  and  was  taken  from  the  Revised  Statutes 
of  Missouri. 

The  ''  commissioners  to  prepare  a  code  of  laws  for  the  terri- 
tory," appointed  under  the  act  of  January  12, 1853  (Sess.  Laws, 
57),  reported  the  same  for  adoption  with  some  unimportant 
alterations,  and  it  was  thus  re-enacted  on  December  15,  1853 
(Code  of  1853-54,  p.  354),  and  took  effect  May  1,  1854.  By 
the  repealing  act,  supplemental  to  the  Code  of  Civil  Procedure, 
passed  October  17,  1862  (Sess.  Laws,  124),  certain  sections  of 
the  act  relating  to  procedure,  namely,  sections  6,  15  to  23,  and 
27  to  34  inclusive,  and  49  and  52,  were  repealed,  because  the 
matter  was  included  in  said  code,  then  just  passed. 

Section  1  of  the  act  gives  the  power  to  make  a  will.  It  reads 
as  follows:  "That  every  person  of  twenty-one  years  of  age  and 
upwards,  of  sound  mind,  may,  by  last  will,  devise  all  his  estate, 
real  and  personal,  saving  to  the  widow  her  dower." 

The  colonists  on  the  Atlantic  Coast  brought  with  them  from 
England  the  common  law,  and  with  some  modifications,  mostly 
political,  adopted  it  as  the  basis  of  their  social  fabric  and  juris- 
prudence. Two  hundred  years  later  their  descendants  brought 
this  "code  of  matured  ethics  and  enlarged  civil  wisdom"  (1 
Kent,  342)  across  the  plains  to  Or^on,  where,  on  June  27, 
1844,  it  was  formally  declared  by  the  legislature  of  the  provis- 
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ioDal  governmeut  to  be  ''the  law  of  the  laod/^  with  the  qualifi*- 
catioDS  following:  ''All  the  statute  laws  of  Iowa  territory 
passed  at  the  fii^t.  session  of  the  l^slative  assembly  of  said  ter- 
ritory, and  npt  of  a  local  character,  and  not  incompatible  with  the 
condition  ^nd  ciix^instanQes  of  this  oonntry,  shall  be  the  law 
of  this  gpv^rnpi^,  unless  otherwise  modified;  and  the  common 
law  of  England  and  principles  of  equity,  not  modified  by  the 
stf^tutea  of  Iowa  ojc  of  this  government,  and  not  incompatible 
"^ith  its.  principle  shall'  constitute  a  part  of  the  law  of  the  land/' 
(Laws  of  1843-49,  p.  100.) 

At.  QomfQon  hy(  AO.  greater  estate  in  lands  than  for  a  term, 
qf  yeaj?,  which  was.  regarded  as  pesrsonal  property,  could  pass 
or  be  conveyed  by  will.    In  time,  however,  die  law  was  evaded 
by  iptiking  a.  feofiipenti  to  the.  use.of  the  feoffor's  last  will,  and 
l^e  being  opnsideired  seised,  of  the  use  and  not  the  land,  could, 
ip  effect  devisjB  it,  by  devising  the  use.    But  the  statute  of  uses 
(27  Henry  YIII.)  by  uniting  the  land  to  the  use  made  this 
device  of,  no  further  avail*    And  this.  led. within  five  years  to 
the  eQactI^mt5of  the  famous  statute,  of  wills  (32  Henry  VIII.)^ 
h^  which  any  person  "having"  land  held  in  socage  might  dis* 
pose  of  the  same  by  wiU,  or  if  held  by.  knight's  service  might  in. 
like  manner  dispose  of  two  parts,  of  the  s^me,    (1  Jarman  on . 
Wills,  ^f  1  Bedfield  on.  W^Ob^  ^l  4  Kent,  601;  2  Black, 
374.) 

A  devise  of  lairds  under  this  statute  was  held  by  the  English 
courts  to  be  a  species  of  conveyamse ;  ajid  .as.  a  person  could  not 
at  common  law. convey  what  he  did  not  then,  have,  it  followed: 
as  a  matter  of  course  that  lands  aoquir^d  by  the  testator  after 
the  making  of  his  will  could  not  p^ss  thereby.  The  &ct  that, 
the  English  statute  only  conferred  this  testamentary  power,  on 
persons  "having"  lands,  also  influepoed  th^.  result.  By  impli-^ 
cation  the  statute  was  construed  as  ifi  it.  read :  "  No  person  can 
devise  land  unless  he  has  it  at  the  time  of  making  his  will." 
This  conclusion  was  doubtless  promoted  ^  and  strengthened  by 
the  prevailing  s^iment  of  the.country,  that  r^arded  the  testa- 
mentary disposition  of  real  propi^rty.asa  species  of  icyustice  to 
the  heir,  whose  right  to  the  ppssession  on  the  death  of  the  anoeir 

"  was  considered  equal  to  that  of  the  ancestor  K'n^p^^lf. 
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This  contidu^  to  be  the  law  of  Ebglatid  trntii  the  pdstoge  of 
the  act  of  Victoria  I.,  ch.  26  (1837),  by  which  (sec.  3)  any  J^r- 
Bon  was  anthoriiBed  to  dispose  of  by  will  all  real  property  to 
which  he  was  entitled  "at  thfe  time  of  his  death'*;  and  (sec.  24) 
it  was  provided,  thtit  every  will  shall  be  construed  with  reference 
to  such  property,  "to  speak  atld  take  efibct'*  as  at  the  death  of 
the  testator,  "  unless  a  contrary  inteiltiou  shall  appear  by  the 
will." 

In  my  judgment  the  statute  of  Henty  VIII.  is  tio  part  of  the 
common  law,  and  as  Siich  did  not  become  a  part  of  the  law  of 
the  English  colonies.  It  is  conceded  that  the  common  law  of 
England,  as  it  stood  prior  to  the  decision  of  James  I.,  together 
•with  the  statutes  passed  in  aid  thereof,  was  brought  to  this  coun- 
try by  the  colonists  and  becahle  the  bdsis  of  the  law  of  the  land. 
(1  Kent,  342,  472;  Story's  Goth.  Con.  sees.  147,  157,  158.) 

The  statute  of  wills,  so  far  from  bdrig  in  aid  of  the  common 
law,  was  in  derogation  of  it,  ttnQ  pro  tarvto  superseded  it. 

Bat  the  statute  was  a  step  in  advance,  in  the  direction  of  the 
political  retmissance  thlit  Was  then  awakening  the  dviKzed  world, 
and  it  was  specially  or  substafntisflly  adopted  in  most  of  the  colo- 
nies, bat  with  it  the  c6nBtractioa  put  therein  by  the  English 
courts. 

Soon  after  the  Revolufiofft,  in  obedience  to  the  growing  senti* 
ment  in  favor  of  limiting  and  reducing  riestraints  on  the  disposi- 
tion of  real  property,  the  legislatares  of  the  several  states  began 
to  enlarge  the  power  of  testiftrietftary  disposition  of  the  same. 
Virginia  led'  off  iti  1785.  By  an  rfct  pasfeed  that  year  it  was 
expressly  provided  that  any  one  might  devise  any  interest  iA 
lands  which  he  might  have  at  the  time  of  his  death.  (Smith  v. 
Edri-ngtm,  8  Cranch,  28.) 

jAnd  now,  either  by  statute  or  judicial  construction,  the  rule 
is  established  in  most  of  the  American  states  in  accordance  with 
that  prescribed  in  the  English  statute  of  Victoria  I.,  that  a  will 
19  deemed  to  sj^eak  from  the  death  of  the  testator,  and  shall  oper- 
ate on  all  his  estate  at  that  time,  so  far  as  itis  terms  afe  applica- 
ble, unless  his  intention  appeai-s  to  have  been  otherwise.  (1 
Reclfield  on  Wills,  379,  n.  2.)  But  in  a  number  of  the  states, 
including  Massachusetts  and  New  York,  while  the  power  is 
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given  in  express  terms  to  devise  after-acquired  property,  the 
same  does  not  pass  thereby,  unless  it  appears  that  it  was  the 
intention  of  the  testator  that  it  should.  (3  Jarman  on  Wills,  5 
Am.  ed.  742,  n.  5.)  In  the  brief  of  counsel  for  the  plaintiff  it 
is  stated  that  the  statutes  of  the  states  of  Or^on,  Louisiana, 
and  Arkansas  are  the  only  ones  that  contain  no  provision  on  the 
subject  of  after-acquired  property,  nor  the  time  when  a  will  is 
deemed  to  speak.  But  in  the  note  to  3  Jarman,  just  cited,  Ore- 
gon is  classed  among  the  states  in  which  after-acquired  real 
property  passes  by  devise,  without  any  qualification  as  to  the 
intent  of  the  testator. 

And  now,  as  to  the  power  of  testamentary  disposition  con- 
ferred by  the  Oregon  statute.  Beading  it  without  the  prejudice 
or  prepossession  arising  from  the  act  of  Henry  VIII.^  and  the 
ruling  of  the  English  courts  thereon,  there  is  nothing  to  indi- 
cate that  it  was  the  intention  of  the  legislature  to  limit  the  dis- 
posing power  of  the  testator  in  any  respect.  He  is  authorized 
to  devise  all  his  estate,  real  and  personal,  saving  to  the  widow  her 
dower.  Apparently  real  and  personal  property  are  put  on  the 
same  footing ;  and  there  never  was  any  question,  but  that  a  bequest 
of  personal  property  carried  with  it  subsequent  acquisitions,  unless 
a  contrary  intention  appeared.  It  is  common  learning  and  the 
popular  impression  that  a  will  takes  effect  only  on  the  death  of 
the  testator,  and  when  a  person  is  authorized  to  dispose  of  all 
his  property  in  that  way,  the  reasonable  and  fair  implication  is 
that  he  may  and  can  so  frame  his  will  as  to  dispose  of  all  the 
property  he  may  have  when  it  takes  effect,  that  he  may  die  seised 
or  possessed  of. 

Unlike  the  statute  of  Henry  VIII.  the  Oregon  act  contains 
no  word  indicating  that  the  disposing  power  thereby  conferred 
was  limited  to  land  which  the  testator  might  have  or  be  seUed 
of  at  the  time  of  making  his  will.  Neither  is  this  statute  to  be 
construed,  as  that  was,  in  subordination  to  a  rule  or  principle, 
then  vital  in  the  common  law,  that  no  one  could  or  should  con- 
vey land  of  which  he  was  not  seised  or  possessed  at  the  time. 

Since  May  1,  1854,  a  statute  of  this  state  has  declared  that  a 
conveyance  of  lands  in  the  actual,  adverse  possession  of  another 
shall  not  for  that  reason  be  held  void.    (2  Or.  Laws,  sec  3009.) 
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And  in  Taggart  v.  Risky y  4  Or.  235,  it  was  held  that  a  convey- 
ance of  specific  land  by  a  deed  of  grant,  bargain,  and  sale, 
firom  which  it  appeared  that  it  was  the  intention  of  the  grantors 
to  dispose  of  the  land  in  question,  and  not  merely  their  interest 
therein,  passed  an  after-acquired  estate  in  the  premises,  or 
estopped  the  grantors  from  setting  it  up,  as  against  the  grantees. 
(See,  also,  Lamb  v.  Davenport,  1  Sawy.  609.) 

This  is  not  a  question  of  common  law.  The  power  to  dispose 
of  real  property  by  will  exists  with  us  by  the  statute,  and  any 
devise  thereof  must  be  measured  and  tested  by  the  statute  under 
which  it  is  made. 

Applying  the  language  of  this  statute  to  the  subject-matter 
thereof,  according  to  the  spirit  and  tendency  of  the  age  in  which 
it  was  passed  and  we  live,  and  the  analogies  of  the  existing  law 
on  the  subject  of  assurances  of  real  property,  as  well  as  the 
manifest  convenience  and  utility  of  the  matter,  in  my  judgment 
it  conferred  on  the  testator  power  to  devise  all  the  property  of 
which  he  died  seised. 

As  has  been  stated,  this  statute  was  borrowed  from  Missouri 
— taken  from  the  Revised  Statutes  of  that  state  of  1835  or  1845, 
some  copies  of  which  were  brought  to  the  territory,  by  the  early 
emigrants  from  that  state.  Since  the  adoption  of  the  statute 
here,  the  courts  of  Missouri  have  held,  in  lAggat  v.  Hart,  23 
Mo.  127  (1856),  and  Applegate  v.  Smith,  31  Mo.  166  (1860), 
that  it  conferred  the  power  to  devise  after-acquired  property. 
The  opinion  of  Mr.  Justice  Leonard,  in  Liggat  v.  Hart,  is  both 
able  and  interesting,  and  I  think  its  reasoning  sound  and  the 
conclusion  correct. 

The  statute  confers  the  unqualified  power  of  disposing  of  real 
and  personal  property  by  will ;  and  a  wilk  made  under  it  may 
and  will  pass  an  after-acquired  interest  in  the  land,  if  such 
appears  to  have  been  the  intention  of  the  testator. 

Counsel  for  the  plaintiff  cites  an  expression  of  mine  in  Goulson 
V.  Holmes,  5  Sawy.  281,  to  the  effect,  that  real  property  acquired 
after  the  making  of  a  will  does  not  pass  thereby. 

The  question  decided  in  the  case  was,  that  a  conveyance  of 
property  by  deed  supersedes  the  prior  disposition  of  it  by  will, 
and  therefore  the  property  went  to  the  grantee  and  not  the 
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devisee.  The  remark  was  made  by  way  of  argumeDt  or  illus- 
tratioD,  from  the  standpoint  of  the  common-law  ooostruotion  of 
the  statute  of  Penry  YIXI.|  apd  witjiput  any  special  reference 
to  the  statute  of  Oregon. 

This  is  a  mere  obiter  dictunif  and  ^as  no  application  to  a  wiU 
made  under  the  Oregon  statute. 

Admitting  that  ^he  ^tator  had  the  power  to  dispose  of  the 
property  in  controversy  by  this  will,  the  next  question  is,  has 
he  done  so? 

This  is  a  question  of  int^ntioQ,  to  ^  decided  on  the  language 
of  the  will^  the  circumstances  of  the  testator,  and  the  reasonable 
inf^nce;  that  when  a  will  purports  to  dispose  of  all  the  testa- 
tor's property  it  was  his  intention  to  dispose  of  all  that  he  migh^ 
die  seised  or  possessed  of,  unless  somet|aing  appears  to  the  con**' 
trary.  {Oaahincf  v.  Aylwin,  63  Mass.  175.)  In  this  case  th^ 
testator,  after  disposing  of  Bfiecific  interests  in  lands  elsewhere 
than  in  Oregon,  devises  and  bequeaths  to  his  sister,  the  anoesto? 
of  the  defendants,  all  his  ^'  lots,  lands,  and  real  estate ''  in  the 
state  of  Oregon  or  elsewhere;  also  all  his  ^'personal  property 
and  estate  of  whatever  kind  or  natura''  This  language  clearly 
indicates  that  the  testator  did  not  intend  to  die  intestate  as  tQ 
any  of  his  property,  but  that  be  intended  to  make  his  aster, 
Ellen  E.  Bay,  his  residuary  devisee  and  legatee^  for  reasons 
satisfactory  to  himself. 

^T.  ^edfield  says  (1  Bedj^eld  on  Wills>  335) :  ''  Giei^era]  devi9e9 
and  bequests  seem  to  have  been  universally  ocmstrued  to  includie 
all  which  it  was  in  the  power  of  the  testator  to  diapose  of,  which^ 
as  the  law  now  stands,  in  most  of  the  American  states,  will 
embrace  all  the  t^tjator's  estate^  whether  real  or  personal,  at  the 
time  of  his  decease.''^ 

Indjeed,  the  power  being  admitted,  tl|ie  ii^tentipn  to  devise  tbq 
pro])erty  seems  too  plain  for  arguments 

The  testator,  "  Peter  Harden  berg,''  was  well  ^aown  in  Port- 
land, where  he  lived  from  1850  to  his  death.  His  property  was 
the  fruit  of  his  own  industry  and  economy.  He  had  no  family; 
and  it  is  very  improbable  that  he  intended  to  die  intestate  as  to 
this  valuable  property,  worth  probably  thirty  thousand  dollars, 
and  thus  allow  those  whom  he  had  deliberately  excluded  by  his 
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will  Arom  all  benefit  in  bis  estate  as  it  tben  stood,  to  share  the 
aame  with  his  sister,  Elleo  E.  Kay,  or  her  children. 

We  are  not  here  to  oonsider  the  propriety  of  this  devise,  whidi 
was  a  matter  solely  for  the  testator,  bat  the  probability  of  it. 
If  be  did  not  intend  property  of  snch  value  to  pass  under  the 
residuary  devise  to  his  sister,  the  language  of  which  he  knew 
folly  erabraoed  it,  he  wonld  most  naturally  have  made  another 
will  or  added  a  codidl  to  this.  Bat  he  evidently  rested  satisfied 
on  the  impressioa  Uiat,  having  devised  all  his  lands  wherever 
situate  and  all  his  ^'estate  of  whatever  kind  or  nature''  to  his 
sister,  she  would  get  all  he  died  seiaed  and  possessed  of;  and  had 
these  latter  words  l)een  inserted  in  the  will,  as  they  should  have 
been,  the  intent  would  have  been  demonstrated  beyond  a  per- 
ad  vulture. 

The  purchase  of  this  property  probably  diminished  by  that 
nmxki  the  personal  estate  which  otherwise  would  have  come  to 
the  defiandattts  under  the  will.  In  making  the  exchange  or 
investment  the  testator  would  naturally  act  on  the  impression 
that  he  was  simply  converting  the  DM>ney  be  intended  for  his 
sister  into  real  property  for  her  benefit  at  his  death. 

This  conclusion  makes  it  unnecessary  to  consider  the  effect  of 
the  deeds  from  Rachel  F.  Le&vre  to  the  parties  plaintiff  and 
defendant.    She  bad  no  interest  in  the  property  to  convey. 

There  must  be  a  finding  of  &ct  for  the  defendants  as  indicated 
in  this  opLoion. 


J.  A-  Da  Coruz  et  al.  v.  The  Barque  Cape   Horn 

Pigeon. 

DlBIBIOT  COCBT,  NoBXldKBN  DiSTBIOT  OF  CAUFOBMIA. 

Januabt  27,  1888. 

Babd  on  which  the  Bbave  of.  the  fleaxoen  of  the  oatob  on  tt^e  whaling  fleet 
during  thiB  last  season  eiamined  and  found  to  be  reasonable  and  fair. 

Befoi:e  Hoffman,  District  Judge. 
Daniel  T.  SuUiva/n^  £feg.,'and  F.  Van  Norman,  Esq.,  for  libellant. 
JUSUm  Asfidros,  Esq.,  and  Cha8.Pagej  Esq.^  for  respondents. 
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Hoffman,  J.  This  is  one  of  the  several  libels  filed  by  the 
crews  of  the  whaling  fleet,  which  arrived  at  this  port  at  the  close 
of  last  yearns  whaling  season,  to  procure  a  revision  by  the  court 
of  the  settlements  made  or  offered  to  the  men. 

It  was  stipulated  by  the  advocates  representing  all  the  vessels 
~iil^led  and  all  the  libellants  that  the  testimony  should  be  coo- 
fined  to  the  inquiry,  whether  the  valuation  of  the  oil  and  bone, 
which  formed  the  basis  on  which  the  men's  accounts  were  made 
up  and  adjusted,  was  fair  and  reasonable,  and,  if  not,  the  court 
should  determine  on  what  valuation  the  accounts  should  be 
restated. 

The  testimony  was  quite  voluminous. 

I  have  very  carefully  perused  it.  The  conclusions  I  have 
reached  are  in  accordance  with  the  impressions  I  received  from 
hearing  it  orally  delivered. 

1.  With  regard  to  the  oil,  I  think  it  is  conclusively  shown 
that  the  price  at  which  it  was  valued  was  fair,  if  not  liberal. 

2.  As  to  the  bone. 

It  seems  that  there  is  no  market  for  bone  in  this  city.  The 
valuation  on  which  the  accounts  must  be  adjusted  is  the  market 
price  in  New  York,  less  the  freight,  shrinkage,  insurance,  and 
other  charges  and  expenses  incident  to  placing  the  bone  on  that 
market. 

The  losses  on  a  ton  of  bone  shipped  at  this  port,  as  taken  from 
the  ship  and  put  on  the  marketrat  New  York,  appear  to  be  as 
follows:  — 
Shrinkage  between  San  Francisco  and  New  Bedford 

10  per  cent 200  lbs. 

Shrinkage  by  cleaning  at  New  Bedford  6  per  cent 100  lbs. 

Separating  cullings  under  4J  feet,  10  per  cent 200  lbs. 

600  lbs. 
There  will  thus  arrive  at  New  York  of  good  culled 

bone 1,500  lbs. 

And  also  of  cullings 200  Ibe. 

The  charges  and  expenses  incurred,  per  ton,  in  placing  this 
quantity  of  selected  bone  and  cullings  on  the  New  York  market, 
and  effecting  a  sale  of  it,  are  shown  to  be  as  follows :— 
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Cartage  from  ship  to  railroad $  50 

Freight  to  New  Bedford  at  2^  cents  per  lb 50  00 

lusuranoe  at  1^  per  cent  on  a  valuation  of  $1.25  per 

lb.,  or  $2600  per  ton 31  25 

Cartage  to  warehouse  at  New  Bedford ^  50 

Cleaning  and  culling  1800  lbs.  of  bone  (the  quantity  ar- 
riving after  deducting  shrinkage)  at  2^  cents  per  lb.,  45  00 

Cartage  at  New  Bedford  for  New  York. 50 

Freight  to  New  York  on  1700  lbs.  at  |  cent  per  lb...  8  50 
Insurance  to  New  York  at  1-10  of  1  per  cent  on 

valuation  of  $1.25  per  lb 2  50 

Cartage  in  New  York 50 

Brokerage  in  New  York (say)  50  00 

Interest  60  days  at  6  per  cent  per  annum  on  valuation 

of  $1.25  per  lb 25  00 

These  charges  aggregate $  214  25 

Adding  $1.25  per  lb.,  the  valuation  at  San  Francisco...  $2,500  00 

We  have  thus  total  cost  of  bone,  if  sold  in  New  York 
within  60  days  after  arrival  at  San  Francisco, 
without  including  warehouse  charges  at  New  Bed- 
ford or  New  York $2,714  25 

We  have  seen  that  from  one  ton  of  bone  shipped  from 
San  Francisco  there  will  be  put  on  the  market  at 
New  York,  culled  and  selected  bone 1,500  lbs. 

Callings 200  lbs. 

The  bone  on  arriving  at  New  York  is  there  charged 

with  cost  and  expenses  amounting  to $2,714  25 

The  200  lbs.  of  cuUings,  it  is  testified,  are  of  little 

value,  perhaps  25  cents  per  lb.,  equal  to 50  00 

To  enable  the  owners  to  settle  with  the  men  at  $1.25  per  lb., 

vrithout  loss,  the  1,500  lbs.  of  selected  bone  must  be  sold  at  New 

York,  within  60  days,  at  $1.77  per  lb. 

The  best  oflFer  received  by  the  owners,  for  any  considerable 

quantity  of  bone,  was  $1.50  per  lb.  for  100,000  lbs.     This  was 

declined.     But  they  offered  to  sell  at  $2  per  lb.    This  offer  was 

also  declined.    The  bone  was  to  be  culled  and  selected  bone^ 

delivered  free  of  charges,  in  New  York. , 
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Sevend  of  the  shipK^wners  and  agents  have  testified  in  court. 
They  are- men  of  great  experience  in  the  basiness^  add  some  of 
them  of  unusual  intelligence.  They  affirm  very  positively  and 
with  apparent  candor  that  the  basis  of  settlement  adopted  by 
them  was  in  their  opinion  jast  and  fair  to  the  men.  And  their 
opinions  derive  much  support  from  the  fact  that  the  crews  of  a 
large  part  of  the  whalers  have  reshipped  for  the  next  season  on 
an  agreed  basis  of  settlement  of  (1.25  per  lb.  for  bone,  if  the 
catch  amounts  to  200  whales  or  over^  and  $1.50  if  the  catch  is 
less  than  200  whales.  Twenty  cents  Is  to  be  aUowed  fbr  oil^ 
without  reference  to  catch. 

The  number  of  whales  taken  during  the  last  season  was  345. 
The  men  have  been  settled  with  on  the  same  basis  as  that 
mutually  agreed  upon  for  next  year,  if  the  catdi  is  over  200 
whales. 

I  find  no  reason  for  disturbing  the  setdemeat  made^  on  the 
ground  that  the  men  have  not  been  fairly  dealt  by. 


•mf 
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1.  BzAwoBTHnnns.  Wabbamtt  of.— Tbsre  i&  am  implied  wrrairtj  of  MVirortbliieis 

or  fltnetB  for  the  contemplate  yoyage  ia  every  charter  party  or  contnot  of 
affreightment  on  the  part  of  the  ahip-o^ner,  uid  this  is  a  oondition  preoedent  to 
performance  by  the  shipper. 

2.  Casv  nr  JuDoiGBMT.— The  libeUante  ohacterod  the  Direotor  tooanyaoazgoof 

wheat  from  Portland  to  Europe,  and  when  she  was  loaded  she  commenced,  fh>iii 
inherent  weakness,  to  leak,  so  that  her  cargo  had  to  be  discharged.  Held,  thai 
the  Tessel  not  being  seaworthy  at  tho  date  of  the  charter  and  the  delivery  of  tb9 
cargo,  there  was  a  failure  on  the  part  of  the  ship-owner  to  perfonn  tho  condition 
precedent  of  the  contract,  and  the  shipper  Wak  absolved  therefrom,  and  was  en- 
titled to  recover  poseession  of  his  wheat  and  moh  damages  as  ha  mtsj  have  sna- 
tained  by  reason  of  such  failure. 
8.  Obdxb  of  pATiCEirr  of  Claocs.  —  Assuming  that  the  proceeds  of  the  sale  of  tho 
vessel  are  not  sufficient  to  satisfy  the  demand  of  the  Ubellants  and  those  of  tha 
intervenors,  the  stevedore  who  unloaded  tile  cargo  having  a  lien  on  both  cargo 
and  vessel  for  his  services  Is  entitled  to  be  first  paid ;  the  claim  for  towage  np 
the  river  to  Portland  and  the  claim  of  the  Ubellants  for  damages  Ibr  breach  of 
the  contraot  are  to  be  paid  pro  rota 'the  coats  incurred  by  the  libcAlants  in 
arresting  and  keeping  the  vessel  to  be  first  paid  in  full ;  the  carpenter  who  re- 
canlked  and  coppered  the  vesMl  after  the  cargo  was  removed  fh>m  her,  his  labor 
"Ad  material  being  of  no  benefit  to  the  pdor  Uenon,  miiflt  be  piid  laatb 
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4.  AflimtAT.TT~BKPLKYi3f.~In  ft  soit  in  •4minlty,  for  the  powoodon  of  penonal 

propert^Ti  where  the  same  is  taken  on  process  issued  on  the  application  of  the 

^  libeUaoti,  the  same  Bhoald  be  delivered  to  them,  and  therefore  if  thej  proonze 

the  arrest  of  the  property  and  leaT«  it  in  the  oostody  of  the  maiahal,  they  oao- 

not  reooTer  the  cost  and  expense  of  saoh  costody  either  as  damages  or  costs. 

Before  Bbaby,  ^District  Judge 

Mr.  a  E.  S.  Wood  and  Mr.  John  W.  WhaOey,  for  tlie 
libellants. 

Mr.  Ihederick  IL  Strang^  tor  the  olaimante. 

Mr.  BobertL.  McKeey  for  the  intervenors. 

DcLU>Ty  Ji  Thi&  suit  wa»  brought  by  the  libellants^  Alex- 
aoder  Balfour,  Steven  Williameon,  Robert  Balfour,  Alexander 
Gatbrie,  and  Robert  B;  Foreman,  doing  business  in  this  port  as 
Balfour,  Guthrie  &  6o«,,i^gaio8t-  the  British  bark  Director,  her 
master,  William  D.  Bogart^  and- 16,868  bags  of  wheat. 

The  libel  prayed  for  process  against  said  bark,  wheats  and 
master,. to  the  ^d  that  the  first  might  be  sold  to  pay  the  dam- 
ages of  the  libellants ;  that  the  second  ''might  be  delivered  to 
the  libellants"  free. of  all  charges  and  liens;  that  tbe  master 
may  be  restrained  from  interfering  with  the  wheat  during  the 
pendency  of  the  suit;  and  that  he  and  all  others  claiming  any 
interest  in  said  vessel  or  wheat  may  be  cited  to  appear  and 
answer  tbe  libeL 

On  reading  and  filing  the  libd  an  order  was  made  thereon 
allowing  process  to  issue,  as  prayied  for  in  the  libel,  on  the  filing 
of  a  stipulation  by  the  libellants,  in  the  sum  of  fifty  thousand 
dollars,  as  security  to  the  adverse  parties  for  costs  and  damages 
thereby  incurred,  on  which  the  vessel  and  wheat  were  subse- 
quently arre0ted,  and  all  parties  in  interest  cited  to  appear. 
Thereupon  the  master  filed  a  claim  of  ownership  of  said  vessel 
on  behalf  of  William  W.  TumbuU  and  others;  and  on  the  same 
day  said  parties  and  the  master  appeared  in  the  suit,  by  counsel^ 
and  claimed  the  possession  of  the  wheat. 

Tbe  libel  allies  that  on  October  3, 1885,  the  master  of  the 
Director- chartered  her  to  tbe  libellants  to  carry  a  cai^  of  wheat 
from  this  port  to  EuropCf.  at  42  shillings  and  6  pence  a  ton, 
stating  therein  that  the  vessel  was  ''tight,  staunch,  strong,  and 
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in  every  way  fitted  for  such  voyage;"  that  the  vessel  was  laden 
by  the  libellants,  and  as  soon  as  the  cargo  was  ou  board  she 
oommenced  to  leak  so  badly  she  could  not  proceed  on  her  voyage, 
and  the  cargo  was  discharged. 

On  exceptions  to  the  libel  for  misjoinder  of  causes  of  action, 
it  was  held :  (1)  "  In  a  suit  by  a  shipper  for  the  non-performance 
of  a  contract  of  affreightment,  the  facts  which  establish  the 
liability  of  the  master  also  give  the  libellant  a  b'en  on  the  ves- 
sel for  the  amount  of  his  claim,  and  therefore  it  is  proper  and 
expedient  that  the  proceeding  against  the  owner  or  master  and 
the  vessel  should  be  joined  in  one  libel;"  and  (2)  "When  the 
possession  of  personal  property  has  been  changed  by  means 
involving  the  breach  of  a  maritime  contract  concerning  the  same, 
or  such  possession  is  wrongfully  withheld  contrary  thereto,  the 
owner  or  other  person  entitled,  under  the  circumstances,  to  the 
possession  thereof,  may  maintain  a  suit  in  admiralty  to  obtain 
the  same."     (11  ^awy.  493.) 

An  amended  libel  was  subsequently  filed,  in  which  a  sale  of 
the  wheat  on  October  5,  1885,  is  alleged  to  have  been  made  to 
Arthur  Bald,  of  Liverpool,  at  36  shillings  and  9  pence  per  500 
pounds,  including  freight  and  insurance,  to  be  shipped  from  this 
port  during  the  month  of  October  or  November  of  that  year,  by 
the  Director,  she  being  "  a  first-class  wooden  vessel,"  and  fit  to 
carry  said  cargo,  and  the  loss  of  the  same  by  reason  of  the 
inability  of  the  Director  to  carry  the  wheat  as  per  the  terms  of 
the  sale  and  the  stipulation  of  the  charter  party  to  the  damage 
of  the  libellants,  $3,036. 

Ou  May  31,  1887,  the  master  and  claimants  answered  the 
libel,  admitting  the  making  of  the  charter  party  and  the  loading 
and  unloading  of  the  cargo  as  stated  in  the  libel,  and  all^  that 
the  master,  after  discharging  the  cargo,  had  the  Director  hove 
down  and  repaired,  so  that  she  was  ready  to  receive  the  wheat 
again  before  the  expiration  of  November,  and  fit  to  carry  the 
same  to  its  destination,  as  per  the  charter  party. 

In  the  course  of  the  trial  the  claimants  offered  in  evidence 
copies  of  the  Bureau  Veritas,  or  the  French  Lloyds,  for  the  years 
1884  and  1885,  to  show  the  character  and  construction  of  the 
Director,  in  connection  with  evidence  tending  to  show  that  the 
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libellants'  agent  at  this  port,  Mr.  Walter  J.  Burns,  was  familiar 
with  these  roisters  at  and  before- the  chartering  of  the  Director, 
and  was  therefore  chargeable  with  a  knowledge  of  the  facts 
therein  stat^  concerning  the  Director.  They  were  admitted 
without  objection  for  whatever  they  might  prove. 

These  registers,  so  far  as  the  lil)ellants  are  conccmed,  are 
mere  hearsay,  derived  from  local  surveys  and  inspections  made 
at  the  instance  of  the  owners  and  usually  in  their  interest. 
Judging  from  what  I  have  seen  of  such  surveys  iu  this  case, 
they  are  of  little  or  no  value  as  evidence  of  the  true  condition 
of  a  vessel.  Underwriters,  from  their  vocation  and  business, 
may  be  presumed  to  have  a  knowledge  of  their  contents.  (Whart. 
Ev.  sees.  735,  1243.)  But  as  to  others  not  so  related  to  the 
subject  such  presumption  does  not  obtain.  (1  Whart.  Ev.  sec 
639.) 

And  so  far  as  these  libellants  are  concerned,  they  are  not  evi- 
dence of  any  fact  about  which  there  is  any  doubt  or  controversy 
in  the  case. 

Assuming,  however,  that  the  agent  was  familiar  with  these 
volumes  of  Veritas,  the  information  imparted  to  him  by  them 
was  to  the  effect  that  the  Director  was  a  first-class  wooden  ves- 
sel, built  in  1873,  in  New  Brunswick,  principally  of  spruce, 
birch,  pitch-pine,  and  hackmatack,  with  a  character  rated  at 
3  I  3,  A  1.  1.,  and  about  five  years  of  life  before  her,  the  last 
survey  having  been  made  at  Liverpool  in  1883.  And  this,  of 
coarse,  does  not  tend  to  show,  as  maintained  by  counsel  tor  the 
claimants,  that  the  agent  of  the  libellants  must  or  could  have 
known  that  the  Director  was  not  a  first-class  wooden  vessel,  but 
the  contrary. 

Certain  certificates  of  survey  of  the  Director,  made  in  this 
port,  were  also  offered  in  evidence  by  the  claimants  to  prove  the 
seaworthiness  of  the  vessel,  as  well  as  an  authenticated  copy  of  a 
survey  purporting  to  have  been  made  in  Hongkong,  just  prior 
to  her  departure  from  that  port  for  this.  Libellants  objected, 
and  they  were  admitted  subject  to  the  objection.  The  objection 
is  well  taken.  The  certificate  of  the  survey  of  a  vessel  is  ex 
parte — mere  hearsay — and  is  not  evidence  of  the  facts  contained 
in  it  in  favor  of  the  person  procuring  it,  whatever  it  may  be 
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when  offered  against  him.  {Hall  v.  jFWm^n  Ins.  Oo.  9  Pi(^ 
476 ;  WaAsm  v.  TA«  Jtw.  Oo,  2  Wash.  C.  C.  162 ;  OoH  v.  f  »^ 
Bdaware  Ins.  Cb.  2  Wash.  C.  C.  375 ;  United  SUOes  v.  MitduU, 
2  Wash.  C.  G.  478 ;  /Siafew  v.  Th^  Ommeroial  Ins.  Oo.  10  Johns. 
489;  Abbott  v.  iScftor,  3  Johns.  Cte.  46;'  2  Am.  Dec.  139;  I 
Whart.  Ev.  sec.  120.) 

Bach  certificate  is  evidence  of  the  fact  that  a  snivey  was  mflsde^ 
and  when  a  question  arises  as  to  the  propriety  or  necessily  of  a 
sale  hy  the  master  of  a  stranded  or  injured  vessel  in  pursnanoe 
of  such  a  survey,  it  may  be  evidence  of  the  fhcts  contained 
therein,  tending  to  justify  the  action  of  the  master.  But  ev^en 
then,  it  is  not  conclusive  and  may  be  contradicted;  {GtArhm  v« 
Mass.  F.  &  M.  Ins.  Co.  2  Pick.  2630 

In  this  case  the  proper  proof  of  the  facts  asoatained  on  the 
surveys  of  the  Director  is  the  testimony  of  the  surveyors*  In 
the  case  of  The  Fortitude,  3  Sum.  263^  the  surveyors  appear  to 
have  been  examined  as  witneaseB.  But  the  certificate  of  the 
survey,  dated  November  25,  1885,  and  signed  by  Nathanidi 
Ingersoll  and  John  E.  Lombard,  is  competent  evidence  to  qual- 
ify the  testimony  of  said  Lombard'  concerning  the  condition  of 
the  vessel  at  that  time,  as  a  statement  made  by  him  out  of  couf^ 

The  evidence  on  the  point  of  unseaworthiness  includes,  among* 
others,  the  master,  the  first  and  second^  mate,  the  carpenter,  and' 
one  of  the  crew.    The  first  mate  left  the  vessel  on  October  7th^ 
and  is  a  witness  for  the  llbellants;  the  others  lemain  with  th<»" 
ship,  and  testify  for  the  claimants.    A  number  of  ship  masters, 
mostly  British,  testify  as  to  what  leakage  will  render  a  vessel- 
unseaworthy.    Most  of  them  seem  to  think  a  vessel  is  seawottb}^ 
so  long  as  her  pumps  can  keep  down  the  leak.    "  Seaworthy'* 
is  doubtless  a  relative  term,  depending  on  the  voyage  and  cargo. 
Where  the  cargo  is  wheat,  itod*  the  voyage  fh)m  this  port*t5"' 
Europe  around  Cape  Horn,  a  vessel  to  be  seaworthy  mnstrbd* 
tight  and  strong,  and  not  leak  through  any  iilherent  weakness: 

As  usual  in  this  class  of  cases,  the  evidence  is  very  confti<^ 
ing.    On  a  careful  consideration  of  it  and  the  d^ree  of  o^edit^ 
to  be  given  to  the  witnesses,  I  find  the  fkcts  to  be  as  foll6ws:^^ 

The  Director  is  a  wooden  vessel  of  679  tons  r^^ister,  built 
^incipally  of  spruce,  pifie,  and  hackmatack,  at  Moss  Glenn,  New 
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Brunswick^  in  1873,  and  classed  in  Veritas  3  |  3  A  1.  1.  for  six 
years,  from  July,  1883,  and  was  docked  and  remetaled  in  Sep- 
tember of  the  same  year.  About  the  middle  of  March,  1886, 
she  sailed  from  Newcastle,  New  South  Wales,  to  Amoy,  China, 
with  a  cargo  of  coal.  On  May  17th  she  left  the  latter  port  in 
ballast  for  Hong  Kong,  from  whence,  on  June  30th,  she  sailed 
for  Portland  with  a  cargo  of  China  goods,  principally  rice,  and 
reached  here  on  September  11th  of  the  same  year. 

On  the  voyage  to  Amoy  she  encountered  a  gale  off  the  Solo- 
mon Islands,  during  which  she  leaked  so  that  the  pumps  were 
used  continuously.  On  the  voyage  from  Hong  Kong  to  Portland 
the  weather  was  very  good,  except  for  a  couple  of  days  while  in 
the  Bashee  Channel,  when  there  was  an  ordinary  fresh  gale, 
daring  which  the  vessel  leaked  not  less  than  six  inches  per  hour, 
and  for  the  rest  of  the  voyage  not  less  than  three  inches  per 
hour.  On  her  arrival  at  Portland  the  master  reported  to  his 
agents  that  the  vessel  was  leaking,  whereupon  a  survey  was 
ordered,  in  pursuance  of  which,  the  cargo  being  discharged,  she 
was  first  put  by  the  head  and  some  small  repairs  made  about* 
her  stem-post,  and  then  by  the  stem  and  similar  work  done  about 
her  stem-post;  and  on  October  1st  the  surveyors  reported  her 
leak  reduced  to  9-100  of  an  inch  per  hour,  and  that  she  was  ''fit 
to  carry  a  dry  and  perishable  cargo  to  any  part  of  the  world.'' 

On  October  3d  the  Director  was  chartered  to  the  libellant^ 
to  carry  a  cargo  of  wheat  from  this  port  to  Europe  at  the  rate 
of  42  shillings  and  6  pence  per  ton.  The  charter  stated  that 
the  vessel  was  '^  tight,  staunch,  strong,  and  every  way  fitted  for 
such  a  voyage."  And  among  others  it  contained  the  following 
stipulations:  That  the  vessel  would  furnish  the  charterers  a 
certificate  from  their  surveyor  ''that  she  is  satisfactory  to  him 
as  r^ards  general  condition,  stowage,  dunnage,  draft  of  water, 
and  ventilation;''  that  should  she  fail  to  pass  satisfactory  sur- 
vey, or  be  unreasonably  detained  in  consequence  of  having  to* 
dry  dock  for  repairs,  this  charter  to  be  void,  at  charterers' 
option ;  that  lay  days  shall  commence  twenty-fi)ur  hours  after 
discharge  of  inward  cargo  and  the  master  reports  that  he  is 
zeady  to  receive  cargo;  and  "ten  working-  lay  days"  be  allowed 
fi>r  loading. 

ZIILBAinr.— Ill 
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Between  October  3d  and  8th  the  vessel  was  loaded  with 
wheat  by  libellant,  the  same  weighing  985  long  tons.  The 
cargo  was  consigned  to  the  order  of  libellants,  and  the  usual 
bills  of  lading  taken  from  the  master  in  their  own  name,  whereby 
the  master  admitted  the  receipt  on  board  in  good  condition  of 
16,868  bags  of  wheat  to  be  delivered  at  a  port  in  Europe  in  like 
condition. 

On  October  8th  Nathaniel  IngersoU,  surveyor  for  the  libel- 
lants,  reported  that  ''this  cargo  of  wheat  in  sacks  has  been  prop- 
erly dunnaged  under  my  direction,"  and  "this  vessel  is  properly 
Ventilated  and  is  in  good  condition  to  carry  a  dry  and  perishable 
cargo  to  any  part  of  the  world." 

On  the  morning  of  October  the  9th,  as  the  vessel  was  about 
to  leave  her  dock  and  proceed  to  sea,  it  was  discovered  that  she 
was  leaking  and  had  an  unusual  quantity  of  water  in  her  hold, 
when  a  survey  was  had  on  the  request  of  the  master.  On  the 
10th  the  surveyors,  Nathaniel  Ingersoll  and  John  E.  Lombard, 
reported  that  she  was  making  a  little  over  an  inch  of  water  an 
hour  and  advised  that  her  cargo  be  partially  discharged,  and 
''  the  upper  courseof  copper  be  turned  down  and  the  ship's  top 
sides  be  thoroughly  caulked  to  the  plank  sheer." 

In  consequence  of  this  leak  and  survey  the  cargo  was  wholly 
discharged  and  placed  on  the  dock ;  and  on  October  26th  a  con- 
tract was  made  with  Eobert  Mcintosh  for  the  repair  of  the  ves- 
sel, at  a  cost  of  $4,485 ;  the  same  to  be  braced,  shored,  and  hove 
down  on  either  side  so  as  to  expose  the  keel,  and  caulked,  cop- 
pered, and  otherwise  repaired  as  the  surveyors  might  direct,  so 
as  to  render  her  seaworthy. 

On  November  13th  and  16th  she  was  hove  down,  first  on  her 
starboard  and  then  on  her  port  side,  and  stripped  of  her  sheath- 
ing, when  it  was  found  that  her  seams  were  slack,  so  that  you 
could  put  your  hand  in  them ;  the  oakum  was  wet  and  sodden^ 
coming  away  with  the  sheathing  and  dropping  out  of  the  seams. 
The  keel  was  badly  broomed  and  split,  35  feet  by  9  inches  of 
which  was  taken  out  at  the  center  and  replaced  with  Oregon 
fir.  One  butt  was  started  on  the  starboard  side,  and  when  she 
was  hove  down  the  water  came  in  under  her  covering  boaids 
foie  and  aft  in  great  quantity.    The  vessel  was  recaulked  and 
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reooppered,  the  butt  fastened  and  brought  back  to  her  loading 
berth,  where  her  top  sides  were  caulked.  On  November  2l8t, 
ou  the  request  of  the  master,  a  survey  was  ordered,  and  on  the 
25th  the  surveyors  last  aforesaid  reported  that  the  vessel  was 
then  '^  tight,  staunch,  and  in  good  order  to  carry  a  dry  and 
perishable  cargo  to  any  part  of  the  world/^ 

Ingersoll  died  before  the  testimony  was  taken,  and  Lombard  tes- 
tified that  he  signed  the  report  with  much  hesitation,  and  that  he 
was  then  satisfied  that  the  vessel  was  not  seaworthy  or  fit  to  carry 
this  cargo  of  wheat  to  Europe ;  and  on  November  27th  the  master 
informed  the  libellants  that  he  was  ready  to  reload  the  cargo. 

In  the  mean  time  the  libellants,  on  October  8th,  had  sold  the 
cargo  of  wheat  through  their  Liverpool  house  to  Arthur  Bald 
of  that  place.  The  contract  of  sale  provided  that  the  wheat  was 
the  average  of  the  Walla  Walla  crop  of  1885,  and  was  ''to  be 
shipped  per  Director,  679  T.  II.,  a  first-class  wooden  vessel, 
classed  not  lower  than  A 1,  English,  or  3  |  31.1.  French  Veritas. 
....  As  per  bills  of  lading  to  be  dated  during  October  and 
(or)  November,  1886,  •  ...  at  the  price  of  36  shillings  and  9 
pence  per  500  pounds.^' 

On  the  delivery  of  the  bills  of  lading,  October  8,  1885,  the 
libellants  drew  on  the  purchaser  for  the  price  of  the  cargo, 
appending  to  the  bill  of  exchange  the  bills  of  lading  and  the 
policy  of  insurance  of  the  cargo — the  libellants  being  the  under- 
writers— and  negotiated  the  same  with  the  Bank  of  British 
Columbia,  in  this  city.  After  learning  the  condition  of  the 
vessel  and  the  unlading  of  the  cargo,  Mr.  Bald  repudiated  the 
sale,  because  of  the  breach  of  the  condition  precedent  thereto — 
that  the  Director  was  seaworthy.  This  determination,  following 
as  it  did,  on  some  correspondence  between  the  parties,  was  made 
known  to  the  Liverpool  house  on  October  28th,  and  by  them  to 
the  Portland  branch  early  in  November— the  bills  of  lading 
being  remailed  to  the  latter  on  November  14th. 

On  November  7th  the  Portland  agents  of  the  libellants  wrote 
to  the  master  stating  that  he  held  him,  his  vessel,  and  his  owners 
Uable  for  all  losses  sustained  on  the  cargo  of  wheat,  on  the  ground 
of  a  breach  of  the  warranty  contained  in  the  charter  that  the 
Director  was  seaworthy. 
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Between  October  9th  and  the  date  of  this  notice  there  was 
correspondence  and  conversation  between  the  libellants  and  the 
ship's  agents,  Messrs.  Taylor,  Young  &  Co.,  as  to  the  rights  and 
obligations  of  the  parties  to  the  transaction,  the  former  claiming 
the  return  of  the  wheat  free  and  clear  of  all  liens  and  charges, 
while  the  latter  was  willing  to  cancel  the  charter  party,  if  the 
libellants  would  bear  the  expense  incident  to  the  unlading  and 
recision  of  the  contract. 

The  parties  were  unable  to  agree,  and  the  master  insisted  on 
holding  the  cargo,  and  thereupon  this  suit  was  commenced  on 
November  23d  to  obtain  possession  of  the  wheat  and  for  dam- 
ages on  account  of  the  failure  to  perform  the  contract  of  affreight- 
ment, in  which  the  vessel  was  arrested  on  November  25th  and 
the  wheat  on  November  28th.  .  \ 

Afterwards  the  following  persons  intervened  for  their  interests 
and  exhibited  libels  in  the  cause :  Robert  Mcintosh,  ship  car- 
penter, on  January  16, 1886,  against  the  vessel,  for  the  sum  of 
$4,637,  for  materials  and  labor  expended  in  the  repair  of  the 
same  after  the  wheat  was  unladen  and  prior  to  the  survey  of 
November  25th;  Bichard  Lemon,  stevedore,  on  January  23, 
1886,  against  the  vessel  and  cargo,  for  the  sum  of  $492.50,  for 
unloading  the  latter  from  the  vessel  preparatory  to  the  survey 
of  October  10th ;  and  the  Vancouver  Transportation  Company, 
a  corporation  formed  under  the  laws  of  Washington  territory, 
on  March  4, 1886,  against  the  vessel,  for  the  sum  of  $406,  for 
towage  up  the  river  on  the  inward  bound  vojrage. 

On  the  arrest  of  the  wheat  the  possession  of  the  same  was  not 
claimed  by  the  libellants,  and  it  remained  in  the  custody  of  the 
marshal.  Neither  did  the  claimants  make  any  application  for 
the  delivery  to  them  of  the  vessel,  and  it  also  remained  in  the 
custody  of  the  marshal.  On  May  1, 1886,  on  the  application 
of  the  libellants  and  the  consent  of  the  claimants,  an  order  was 
made  for  the  sale  of  the  wheat,  and  at  the  same  time,  on  the 
application  of  the  claimants  and  the  consent  of  the  libellants,  an 
order  was  made  for  the  sale  of  the  vessel;  and  in  pursuance 
thereof,  on  May  18th,  the  vessel  was  sold  to  the  agents  of  the^ 
claimants,  Taylor,  Young  &  Co.,  for  the  sum  of  $3,000,  and  the 
wheat  to  C.  Cesar  &  Co.,  for  $1.17^  per  cental,  or  the  sum  of 
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$26,282.76,  which  sum,  less  $2,622.46,  the  marshars  costs  and 
expenses,  was  paid  into  the  registry  of  the  court.  On  December 
10,  1887,  in  pursuance  of  an  order  made  on  the  application  of 
the  libellants,  the  clerk  paid  over  to  the  latter  (24,032.76  of 
the  amount,  leaving  in  the  registry  of  the  court,  as  the  repre- 
sentative of  the  vessel,  the  sum  of  $2,727.54. 

In  considering  the  question  of  the  neaworthiness  of  the  vessel, 
bat  little,  if  any,  weight  has  been  given  to  the  testimony  of  the 
master.     His  conduct  throughout  renders  him,  in  my  judgment, 
unworthy  of  credit.     It  is  not  necessary  to  go  into  details,  and 
one  transaction  will   suffice  to  show    his   want  of  integrity. 
Although  he  admits  that  the  vessel  made  not  less  than  three 
inches  of  water  any  hour  between  Hong  Kong  and  this  port^ 
the  log  kept  by  the  mate  under  his  special  direction  does  not 
refer  to  any  leak.     After  the  arrival  in  this  port,  however,  he 
had  the  mate  write  up  a  new  log,  in  which  it  was  falsely  repre- 
sented that  during  the  second,  third,  and  fourth  days  of  July  the 
vessel  was  in  a  hurricane,  with  a  cross  sea  boarding  her  fore  and 
afl,  and  making  so  much  water,  without  stating  the  amount,  that 
it  was  impossible  on  the  2d  to  keep  her  free  with  one  pump, 
when  the  fact  was  that  the  vessel  experienced  no  rough  weather 
on  the  voyage,  except  a  moderate  gale  in  the  Bashee  Channel, 
where  she  did  not  make  more  than  seven  inches  of  water  an 
hoar.     This  manufactured  log  was  produced  to  the  British  con- 
sul as  the  true  log,  and  was  made  under  the  apprehension  that 
the  cargo  was  more  or  less  damaged,  as  a  basis  of  protest  against 
the  vessel's  liability  therefor.    However^  the  cargo  came  out  dry 
and  no  further  use  was  made  of  it. 

My  conclusion  is  that  the  vessel,  at  the  date  of  the  charter, 
was  altogether  unseaworthy,  considered  with  reference  to  the 
cargo  she  was  to  carry  and  the  voyage  she  was  to  make.  She 
was  structurally  defective  and  inherently  weak,  was  poorly  fast- 
ened, and  leaked  all  over.  Caulking  did  her  but  little  good. 
She  was  repaired,  according  to  Veritas,  in  1883,  and  yet,  when 
the  copper  was  stripped  off  of  her  in  1885,  the  oakum  in  her 
seams  was  so  loose  and  water-soaked  that  it  came  away  without 
^iany  apparent  resistance.  This  shows  that  when  the  vessel  was 
in  motion  with  a  cargo  on  board,  her  timbers  were  working  so 
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as  to  open  her  seamis,  wherebj  the  water  passed  through  ontil 
the  oakum  became  sodden  and  loose.  The  leakage  was  not  the 
result  of  any  local  defect  or  injury  that  could  be  stopped  by 
some  specific  repair,  and  the  flow  of  which  was  uniform  in  all 
weathers  and  could  be  counted  on  with  some  d^ree  of  certainty^ 
without  reference  to  wind  or  wave,  and  provided  against 
accordingly. 

She  must  have  worked  more  or  less  all  over,  like  a  crate  or 
basket,  when  subject  to  a  strain.  The  leak  fluctuated,  the 
amount  depending  on  her  depth  in  the  water  and  the  state  of 
the  weather.  Lying  in  still  water,  at  her  dock,  in  ballast,  she 
might  not  leak  over  an  inch  an  hour,  but  in  fair  weather,  when 
loaded  and  under  sail,  the  leak  would  be  not  less  than  three 
inches  in  the  same  time,  while  in  tolerably  rough  weather  it 
would  increase  to  not  less  than  six  inches  an  hour,  and  to  what 
volume  it  might  reach,  would  simply  depend  on  the  condition 
of  the  wind  and  waves,  and  how  much  strain  she  would  bear 
without  filling  or  going  to  pieces. 

Nor  was  the  vessel  seaworthy  after  the  repairs  made  in  this 
port.  She  was  inherently  weak,  and  this  was  a  defect  that  caulk- 
ing and  coppering  would  not  cure.  It  was  like  patching  old 
cloth  with  new.  Nothing  short  of  rebuilding  would  have  made 
her  fit  to  carry  this  cargo  of  wheat  round  Cape  Horn  to  Europe. 
To  be  seaworthy,  the  vessel  should  also  have  been  properly 
officered  and  manned,  so  that  insurance  could  have  been  efiected 
on  her  cargo.  The  libellants  were  the  underwriters  of  this 
cargo,  and  on  November  27th,  when  the  vessel  was  tendered  to 
them  as  repaired,  they  had  reason  to  apprehend  that  it  was 
unsafe  to  trust  the  master  with  this  cargo.  He  might  put  in 
some  port  on  the  way,  and  falsely  represent  that  his  vessel  had 
been  injured  at  sea,  and  have  her  rebuilt  at  the  expense  of  aver- 
age on  the  cargo. 

And  the  small*  price  which  the  vessel  brought  when  sold  here, 
clear  of  all  liens  and  claims,  shows  that  she  was  not  considered 
fit  for  the  wheat  trade.  Shipping  wheat  to  Europe  is  the  prin- 
cipal business  of  this  port,  and  many  British  subjects  are  engaged , 
in  it.  The  British  port  of  Victoria  is  also  near  at  hand.  All 
^he  fisusts  of  her  condition  and  career  had  become  well  known 
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here,  and  still  she  only  sold  for  $3,000 — a  sum  considerably 
less  than  the  cost  of  the  repairs  just  put  on  her — and  her  owners 
appear  to  have  been  the  purchasers  even  at  that  price.  She 
finally  left  this  port  in  July  with  a  cargo  of  lumber  for  Shanghai, 
and  it  is  since  understood  that  she  was  lost  somewhere  down  that 
coast  The  reasonable  inference  is  that  she  at  last  went  out  with 
a  cargo  of  lumber  because  she  could  not  get  one  of  wheat. 

The  representation  in  the  charter  that  the  Director  was  then 
"tight,  staunch,  strong,  and  every  way  fitted  for  such  voyage" 
IS  a  warranty  to  that  efiect,  and  if  the  charter  was  silent  on  the 
subject  tbe  law  would  imply  as  much.  Seaworthiness  is  a  con- 
dition precedent  to  every  charter  or  contract  of  afireightment, 
and  where  there  is  no  express  warranty  to  that  effect,  the  law 
implies  one. 

The  authorities  concur  in  holding  that  where  there  is  no 
express  agreement  to  the  contrary,  the  owner  warrants  the  ship 
to  be  seaworthy,  and  at  the  time  fit  in  all  respects  to  carry  the 
cargo  described  in  the  contract,  to  the  port  or  place  therein  speci- 
fied. ( Work  V.  Leathers,  97  U.  S.  379 ;  Wtlacm  v.  Grmoold,  9 
Blatchf.  269;  The  Vesta,  6  Fed.  Rep.  632;  Damson  v.  Van 
Zingen,  113  U.  S.  41;  The  Northern  Belk,  9  WalL  526;  The 
Tornado,  108  U.  8.  342.) 

In  Work  V.  Leathers,  «upra,  Mr.  Justice  Swayne,  speaking  for 
the  court,  says :  **  Where  the  owner  of  a  vessel  charters  her  or 
offers  her  for  freight,  he  is  bound  to  see  that  she  is  seaworthy 
and  suitable  for  the  service  in  which  she  is  to  be  employed.  If 
there  be  defects,  known  or  not  known,  he  is  not  excused." 

Therefore  it  makes  no  difference,  so  far  as  the  libellants'  right 
to  repudiate  this  contract  of  affreightment,  and  be  restored  to 
the  possession  of  their  wheat  is  concerned,  whether  the  vessel 
was  seaworthy  on  November  27th  or  not  The  undertaking  of 
the  claimants  was  that  she  was  seaworthy  at  the  date  of  the 
charter  and  the  commencement  of  the  loading.  This  was  a  con- 
dition precedent  to  their  right  to  the  possession  of  the  wheat  for 
the  purpose  of  earning  freight  in  carrying  it  to  its  destination. 

The  clause  in  the  charter,  '^  Should  the  vessel  fail  to  pass  satis- 
fectory  survey,  or  be  unreasonably  detained  in  consequence  of 
having  to  dry  dock  for  repairs,  this  charter  to  be  void,  at  char- 
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terers'  optioa/'  has  been  referred  to  as  excusing  the  delay  for 
repairs  at  this  port.  But  certainly  the  detention  contettiplated 
in  this  clause  must  occur  after  the  voyage  has  commenced.  The 
survey  of  course  was  to  take  place  in  this  port  and  before  load- 
ing, and  if  unsatisfactory,  the  libellants  might  then  have  declared 
the  contract  off,  and  if  after  the  vpyage  had  commenced  she  had 
been  detained  for  the  cause  mentioned,  they  might  then  have 
declared  the  contract  void,  and  resumed  the  possession  of  their 
wheat. 

Admitting,  however,  that  the  detention  in  this  port  after  the 
unloading  of  the  cargo  was  a  detention  within  the  purview  of 
tliis  clause,  it  is  not  apparent  how  this  helps  the  case  of  the 
claimants,  for  the  libellants,  in  their  letter  of  November  7th, 
written  after  the  contract  for  repairs  was  made,  but  before  the 
work  was  commenced,  in  effect  declared  the  contract  off,  and 
gave  the  claimants  notice  of  their  intention  to  hold  them  liable 
for  the  breach  of  warranty  of  seaworthiness. 

The  libel  alleges,  among  other  things,  that  the  libellants  were 
induced  to  enter  into  tlfe  charter  party  by  the  fraud  of  the  mas- 
ter, and  they  ask  to  have  it  declared  void  on  that  account  The 
defense  insist  that  the  whole  case  of  the  libellants  rests  on  this 
allegation,  and  contend  that  the  proof  of  frand  is  not  sufficient, 
and  therefore  the  libel  must  be  dismissed.  But  the  libellants 
are  entitled  to  such  relief  as  the  facts  stated  in  the  pleadings, 
and  established  by  the  proof,  will  warrant. 

In  this  case  it  is  alleged  and  proved  that  the  claimants  failed 
to  keep  the  condition  preoedent.of  their  contract — to  furnish  a 
seaworthy  vessel  in  all  Tespects,  fitted  to  carry  a  cargo  of  wheat 
from  this  port  to  Europe,  with  reasonable  safety  and  dispatch. 
This  absolved  the  libellants  from  the  performance  of  their  part 
of  the  contract,  and  entitled  them  to  the  return  of  the  cargo 
and  damages  for  the  failure  and  delay.  And  it  matters  not 
whether  the  master  or  owners  knew  of  the  unseaworthiness  of 
the  vessel  or  not.  .  They  undertook  absolutely  to  furnish  in  the 
Director,  neither  a  soft  nor  hard  wood  vessel,  but  one  "  tight, 
staunch,  strong,  and  in  every  way  fitted'^  for  the  contemplated 
voyage ;  in  other  words,  a  first-class  wooden  vessel.  Their  igno- 
rance of  the  fact  of  her  unseaworthiness  does  not  excuse  them 
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for  a  violation  of  such  undertaking.  Nor  does  the  fact  that  an  j 
rumor  or  gossip  in  shipping  circles  in  this  port  that  may  have 
come  to  the  ears  of  the  libellants'  agent,  to  the  effect  that  the 
Director  was  a  leaky  vessel,  or  any  knowledge  which  he  may 
have  derived  from  Veritas  that  she  was  built  principally  of  soft 
wood,  qualify  the  claimants'  warranty  or  estop  the  libellants 
from  claiming  the  benefit  thereof. 

Therefore  I  do  not  consider  it  necessary  to  go  into  the  ques- 
tion of  the  fraudulent  conduct  of  the  master  in  the  negotiation 
of  this  charter  party.  But  if  I  did,  and  the  fact  that  he  was 
aware  of  the  condition  of  the  vessel,  and  intended  and  endeav- 
ored to  conceal  the  same  from  the  charterers  and  the  public, 
constitutes  such  conduct,  there  would  be  no  difficulty  in  deciding 
the  question  in  favor  of  the  libellants. 

A  question  is  made  by  the  claimants  that  the  wheat  belongs 
to  Bald,  of  Liverpool,  and  that  the  libellants  have  no  property 
in  it  and  cannot  therefore  maintain  any  suit  about  it.  My  con- 
closion,  as  already  expressed,  is  that  the  sale  to  Bald  fell  through 
because  the  Director  was  not  a  first-class  wooden  vessel,  that 
being  a  condition  precedent  of  the  contract  of  sale.  Bald  testi- 
fied that  he  repudiated  the  sale,  as  in  my  judgment  he  had  a 
right  to  do.  Then  by  an  arrangement  between  the  parties  in 
Liverpool  the  bills  of  lading  were  returned  here  to  the  agent  of 
the  libellants  for  the  purpose  of  enabling  him  to  take  such  action 
in  r^ard  to  the  wheat  as  he  might  think  best.  And  the  agent 
who  appears  to  have  become  a  partner  with  the  libellants  since 
the  date  of  this  transaction  swears  positively  that  the  wheat 
belongs  to  the  libellants.  * 

It  is  true  that  Guthrie,  one  of  the  partners  in  the  Liverpool 
house,  testifies  that  he  had  never  formally  released  Bald  from 
the  contract  of  sale,  and  if  he  had  any  claim  against  him  on 
that  account,  he  expected  to  enforce  it.  Aud  it  is  on  this  ex- 
pression of  what  Guthrie  would,  rather  than  what  he  could,  the 
ailment  against  the  right  of  the  libellants  to  maintain  this 
suit  is  based. 

Admitting,  however,  that  the  general  property  in  the  wheat 
is  in  Bald,  the  libellants  hold  the  bills  of  lading  with  his  consent 
and  for  his  interests,  if  he  has  any.    In  EbmmJMin  v.  The  North 
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CarUna,  16  Peters,  49,  Chief  Justice  Taney,  delivering  the 
opinion  of  the  court,  said:  ^^We  consider  it  well  settled  in 
admiralty  proceedings,  that  the  agent  of  absent  owners  may  libel 
either  in  his  own  name  as  an  agent,  or  in  the  name  of  bis  princi- 
pals, as  he  thinks  best''  And  the  holder  or  indorsee  of  a  bill 
of  lading,  though  not  the  beneficial  owner  of  the  property,  may 
sue  for  the  non-delivery  thereof  in  his  own  name.  {Hie  Ihames, 
14  Wall.  108;  TAe  Vaughn,  14  Wall.  266.) 

The  libellants  are  entitled  to  recover  the  possession  of  the 
wheat  or  its  money  representative  in  the  registry  of  the  court, 
with  damages  for  the  violation  of  the  contract  of  affireightmcDt. 
The  damages  claimed  by  the  libellants  are  as  follows :  For  the 
difference  between  the  price  brought  by  the  marshal's  sale  and 
that  for  which  it  was  sold  to  Bald,  $2,981.05;  insurance,  |350; 
and  wharfage,  $1,100. 

These  claims  cannot  be  allowed  to  this  extent.  In  my  judg- 
ment, the  libellants  on  filing  their  bond,  as  they  did,  for  the 
arrest  of  the  wheat,  could  have  had  the  immediate  possession  of 
the  same  if  they  desired  it.  At  least  they  might  have  spedally 
applied  for  the  delivery  of  the  same  or  for  the  sale  of  the  prop- 
erty, as  they  did  later  on,  and  have  saved  the  greater  part  of 
the  insurance  and  wharfage.  I  know  that  it  is  said  that  the 
daimauts  played  the  dog  in  the  manger  policy,  and  would  not 
consent  to  a  sale  until  they  wanted  an  order  for  the  sale  of  the 
ship.  But  it  is  none  the  less  certain  that  if  application  had 
been  made  by  the  libellants  the  court  would  have  ordered  the 
marshal  to  turn  over  the  property  or  to  sell  the  same,  and 
deposit  the  proceeds  hi  the  registry  of  the  court.  The  damageB 
must  be  therefore  reckoned  on  the  basis,  (1)  of  the  difference  in 
the  price  of  wheat  at  the  date  of  arrest  and  that  to  be  paid  by 
Bald;  and  (2)  the  amount  of  insurance  and  wharfage  incurred 
on  account  of  the  wheat  from  the  time  it  was  delivered  to  the 
master  and  replevined  by  the  marshal.  There  is  no  proof  as  to 
what  was  the  price  of  wheat  at  this  date,  or  what  was  the  amoont 
incurred  for  insurance  and  wharfage.  And  unless  the  ptrtieB 
can  agree  as  to  these  facts,  the  case  must  be  referred  to  a  com- 
missioner to  take  testimony  on  these  points.     For  whatever  may 

^  found  due  the  libellants  under  these  heads,  within  the  liiwto-. 
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tion  suggested,  they  are  entitled  to  a  decree  against  the  vessel 
or  its  proceeds. 

Assaming  that  the  fund  in  the  i^istry  of  the  court  is  not 
sufficient  to  pay  the  claims  of  the  intervenors  and  libellants  in 
Mlj  what  are  the  priorities,  if  anj,  between  them.  The  claims 
all  rank  as  maritime  liens,  but  the  time  and  circumstances  under 
which  they  arose  may  afiect  their  priority.  The  claim  of  the 
stevedore  is  for  a  maritime  service  rendered  to  both  cargo  and 
vessel,  and  therefore  he  has  a  lien  on  the  proceeds  of  both  for 
the  amount  thereof.  {Hie  Canada^  7  Sawy.  173.)  As  between 
the  vessel  and  the  cai^,  the  former  is  primarily  liable  for  the 
claim.  It  is  not  an  expense  incurred  during  the  voyage,  which 
might  be  the  subject  of  average  between  the  vessel  and  the 
cargo.  It  arose  before  the  vessel  had  left  her  dock,  and  by 
reason  of  her  unseaworthiness  at  the  date  of  the  charter.  l?he 
claim  must  be  first  paid  out  of  the  proceeds  of  the  vessel,  and  I 
think  it  ought  to  bear  interest. 

The  claims  of  the  transportation  company  and  the  carpenter 
are  not  made  against  the  cargo. 

The  only  objection  that  can  be  made  to  the  payment  of  the 
former  pro  rata  with  that  of  the  libellants  is  that  the  service 
was  rendered  on  a  prior  voyage — the  inward  bound  one — and 
it  is  therefore  stale  and  ought  to  be  deferred  to  the  liens  accruing 
since.  I  think  it  would  be  a  harsh  application  of  the  rule  which 
prefers  a  claim  arising  during  a  later  voyage  to  one  arising 
during  an  earlier  one,  to  treat  the  towage  of  a  vessel  up  the 
river  to  this  port  as  a  service  rendered  on  an  earlier  and  different 
voyage  from  the  return  one  down  the  river.  I  think  the  coming 
up  and  going  down  the  river,  so  far  as  towage  is  concerned, 
where  there  is  only  the  usual  delay  in  getting  and  taking  on 
caigo,  ought  to  be  considered  one  voyage.  This  claim  will  be 
paid  pro  rata  with  the  damages  found  for  the  libellants.  Taxable 
,costs  and  disbursements  will  be  allowed  on  each  of  the  claims 
as  a  part  of  it ;  but  the  costs  made  by  the  libellants  in  arresting 
and  keeping  the  vessel,  having  been  incurred  for  the  benefit  of 
all  the  claims,  must  first  be  paid  in  full. 

The  claim  of  the  carpenter  must  be  deferred  to  the  last.  He 
was  employed  by  the  agents  ot  the  vessel,  and  doubtless  looked. 
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through  them  to  the  owners  for  his  pay.  The  repairs  were 
made  after  the  other  liens  had  attached.  They  were  made  to 
enable  the  vessel  to  commence  her  voyage,  and  not  to  continue 
it  after  it  had  been  commenced.  Nor  were  they  made  for  the 
benefit  of  the  prior  lienors. 

The  claim  made  by  the  claimants  for  demurrage  while  the 
vessel  was  in  the  custody  of  the  law,  at  4  pence  per  ton  per  day, 
the  rate  prescribed  in  the  charter  in  case  the  vessel  was  detained 
by  the  fault  of  the  libellants,  is  not  supported  by  either  the 
pleadings  or  proof.  The  detention  was  not  caused  by  the  default 
of  the  libel  Ian ts,  but  that  of  the  claimants.  And  if  this  were 
otherwise,  I  doubt  if  the  claimants  could  leave  the  vessel  in  the 
custody  of  the  law,  when  she  might  have  been  delivered  to  them 
on  bond  or  sold,  and  then  claim  demurrage  for  such  detention. 
This,  it  seems,  would  be  taking  advantage  of  their  own  wrong 
or  n^ligence. 

A  decree  will  be  entered  in  accordance  with  this  opinion. 


T.  W.  Hall  et  al.  v.  Geobge  Weaver,  Admikistratob. 

CnODIT  COUBT,  DiBTBIOfT  OF  OBBOOZr. 

Febbuabt  29,  1888. 

1.  SuBETT  OB  QuABAKTOB.— A  penon  who  ezecates  a  bond  with  uiotlier  as  hia 
BTirety,  conditioDed  for  the  payment  of  moneys  adyanoed  to  the  principal  by  the 
obligee  therein,  is  a  surety  and  not  a  mere  guartntor,  and  is  not  entitled  to 
notice  of  the  aoceptance  of  the  bond  by  the  obligee. 

S.  AxAXBATxoN  OF  WBiTiNa. — When  a  person  ezeoatee  a  bond  as  surety  and  leaTes 
it  with  his  principal  for  delivery  to  the  obligee,  and  before  doing  so  the  former 
procares  a  person  to  attest  the  signature  of  the  surety  who  is  not  authorised  to 
do  so,  such  attestation  is  not  an  alteration  of  the  instrument  that  impairs  or 
affects  its  value  as  an  instrument  of  evidence  in  the  hands  of  the  obligee,  because 
it  was  made  before  delivery. 

8.  Dbath  of  Bubett  in  Bond.— The  death  of  a  surety  in  a  bond,  conditioned 
for  the  repayment  of  money  advanced  to  the  principal,  within  a  definite  period 
or  before  notice  to  the  obligee  of  withdrawal  therefrom,  does  not  terminate  his 
liability,  and  his  estate  in  the  hands  of  his  administrator  is  liable  for  sdTances 
made  after  his  decease. 

Before  Deady,  District  Jadge* 
Mr.  L,  B.  CoXj  for  the  plaintiffs. 
i  Mr.  Edward  i2.  Watson^  for  the  defendant. 
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Deady,  J.  On  December  23,  1886,  the  plaintifis,  T.  W. 
Hall,  t}harles  Hall,  and  W.  P.  Hall,  citizens  of  the  state  of 
Illinois^  and  doing  bnsiness  in  Chicago,  under  the  firm  name  of 
T.  W.  HaU  &  Co.,  commenced  this  action  against  the  defendant, 
George  Weaver,  a  citizen  of  Oregon,  as  administrator  of  Hans 
Weaver,  deceased,  to  recover  the  sum  of  $8,503.09,  with  interest 
fix)m  said  date,  as  and  for  money  theretofore  advanced  to  W.  F« 
Owens  on  the  security  of  the  bond  of  said  Hans  Weaver. 

On  the  trial  it  was  admitted  that  since  the  commencement  of 
the  action  the  plainti£&  had  received  from  parties  to  said  bond 
the  sum  of  $3,663.10  on  said  demand,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  for  the  remainder,  $4,839.99,  for  which 
sum,  with  $171.20,  costs  and  disbursements,  the  plaintifis  had 
judgment. 

The  defendant  now  moves  for  a  new  trial,  and  it  will  be  neces- 
sary to  a  proper  understanding  of  the  matter  to  make  a  brief 
statement  of  the  case. 

It  is  alleged  in  the  complaint  that  on  January  7, 1886,  the 
plaintifis  and  W.  F.  Owens  entered  into  an  agreement  whereby 
Owens  was  to  purchase  wool  in  Oregon,  and  consign  the  same 
to  the  plaintifis  for  sale  at  Chicago,  and  on  the  receipt  of  a  con- 
signment of  lyool,  or  an  agreement  to  consign,  together  with  a 
note  equal  to  ten  cents  a  pound  of  said  wool,  the  plaintifis  were 
to  advance  money  to  Owens  on  his  drafts,  to  enable  him  to  pur- 
chase wool ;  that  in  consideration  of  said  undertaking  on  the 
part  of  the  plainti£&,  said  Owens,  as  principal,  and  Bobert 
Phipps,  Noah  Comutt,  and  Hans  Weaver,  as  sureties,  all  of  the 
county  of  Douglas,  and  state  of  Oregon,  on  January  7, 1886, 
executed  and  delivered  to  the  plainti&  their  certain  writing 
obligatory,  in  and  by  which  they  acknowledged  themselves 
"  held  and  firmly  bound  unto  T.  W.  Hall  &  Co.  in  the  full  sum 
of  $20,000  gold  coin  of  the  United  States,  to  be  paid  to  said 
Hall  &  Co.,  their  assigns  or  1^1  representatives,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents;''  conditioned  as  follows:  'Hhat  if  the  above 
boanden  W.  F.  Owens  shall  well  and  truly  pay  unto  the  said 
Hall  &  Co.;  upon  usual  and  proper  demand,  the  sum  or  sums 
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of  moDey  paid  by  said  Hall  &  Co.,  or  honored,  so  as  to  be  paid 
on  orders,  checks  or  drafts,  overdrafts,  notes,  and  demands,  or 
any  of  them  whatsoever,  by  or  from  said  W.  F.  Owens,  princi- 
pal aforesaid,  to  the  said  Hall  &  Co.,  in  course  of  business 
properly  directed;  then  and  in  that  event,  this  bond  shall 
become  nnll  and  void  and  of  no  effect ;  otherwise,  the  same  shaM 
be,  remain,  and  continue  in  full  force,  virtue,  and  effect.'^ 

It  is  also  provided  that  ^'this  bond  shall  not  be  construed  so 
as  to  require  the  said  Hall  &  Co.  to  advance  any  sura  or  sums 
of  money  except  as  they  may  see  fit;"  and  that  "the  duration 
and  existence  of  this  bond  and  obligation  may  be  terminated  at 
the  wish  of  the  principal  or  any  obligor,"  aft^r  due  notice  to 
Hall  &  Co.,  "and  then  only  after  all  obligations  and  legal  lia- 
bilities thereby  assumed  or  arising  therefrom  have  been  fully 
and  completely,  and  in  every  respect,  legally  discharged." 

The  writing  purported  to  be  signed  and  sealed  by  said  Owens, 
Phipps,  Cornutt,  and  Weaver,  "  in  presence  of  C.  M.  Stephens 
and  J.  C.  Simmons."  Thereafter,  on  March  2  and  April  9, 
1886,  and  on  four  different  days  between  said  dates,  the  plaint- 
iffs advanced  Owens  on  his*  six  promissory  notes  the  sum  of 
$8,000,  of  which  only  $322.11  was  repaid  by  Owens,  and  the 
balance  due  thereon,  with  interest,  amounted  at  the  commence- 
ment of  this  action  to  $8,503.09. 

On  September  25,  1886,  Owens  died  intestate  and  insolvent; 
and  the  claim  has  since  been  presented  to  the  administrator  of 
his  estate  and  allowed,  but  not  paid  for  want  of  funds. 

On  May  26,  1886,  Hans  Weaver  died,  leaving  a  will,  and  on 
June  22,  1886,  the  defendant  was  appointed  administrator  with 
the  will  annexed,  to  whom  the  claim  of  the  plaintiffs  was  duly- 
presented  for  allowance,  and  by  him  rejected.  The  answer  of 
the  defendant  consists  of  denials  of  any  knowledge  or  informa- 
tion concerning  the  allied  agreement,  bond,  notes,  and  advances 
sufficient  to  form  a  belief. 

On  the  trial  the  plaintiffs  called  the  subscribing  witness,  C.  M, 
Stephens,  who  testified  that  he  signed  the  bond  as  a  witness  at 
the  request  of  Owens,  but  that  the  other  persons  whase  names 
appear  signed  to  the  bond,  as  the  makers  thereof,  were  not  pres- 
^jit,  and  he  did  not  see  them,  or  either  of  them^  sign  the  same. 
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The  plaintiffs  then  read  in  evidence  the  retarn  of  the  marshal  on 
a  subpcena  commanding  him  to  summon  J.  C.  Simmons,  the 
other  sabacribing  witness  to  the  bond,  to  testify  in  this  case,  to 
the  effect  that  said  Simmons  could  not  be  found  in  the  state. 
And  hereupon,  after  the  plaintiffs  had  given  evidence  tending 
to  prove  that  the  signature  of  Hans  Weaver,  appended  to  the 
bond,  was  his  genuine  signature,  the  same  was  admitted  in  evi- 
dence. In  the  course  of  the  trial  the  court  ruled  that,  (1)  the 
addition  of  Stephens^  name  to  the  bond  as  a  subscribing  witness 
after  its  execution  by  the  makers  thereof,  under  the  circumstances 
disclosed  in  his  evidence,  did  not  affect  it,  as  an  instrument  of 
evidence  in  the  hands  of  the  plaintiff,  and  instructed  the  jury 
that  if  Weaver  signed  the  bond,  as  alleged,  he  was  bound  by  it, 
notwithstanding  the  subsequent  attestation  by  Stephens ;  and  (2) 
the  writing  in  question  is  not  a  simple  guaranty,  but  a  direct 
and  absolute  undertaking  by  the  makers  thereof,  to  pay  Hall  & 
Co.  the  advances  made  by  them  to  Owens  in  the  course  of  the 
business  in  which  he  was  engaged,  and  instructed  the  jury  it 
was  not  necessary  that  the  plaintiffs  should  have  given  Weaver 
notice  of  the  acceptance  of  the  bond. 

The  motion  for  a  new  trial  is  based  on  some  eight  grounds, 
but  those  that  were  noticed  in  the  argument  may  be  condensed 
into  two.  (1)  The  bond  or  instrument  sued  on  is  a  guaranty, 
and  unless  notice  of  the  acceptance  thereof  by  the  plaintiffs  was 
given  to  the  obligors  or  makers,  they  are  not  liable  thereon ;  (2) 
the  alteration  of  the  instrument  by  the  addition  of  the  name  of 
a  subscribing  witness,  C.  M.  Stephens,  rendered  it  void. 

In  deference  to  the  strenuous  contention  of  counsel  for  thd 
motion  for  new  trial  I  have  re-examined  the  question,  whether 
the  ^mting  signed  by  Owens  and  Weaver  on  January  7,  1886, 
made  the  latter  a  surety  for  or  only  a  guarantor  of  the  former. 
And  I  find  neither  reason  nor  authority  for  holding  Weaver's 
undertaking  to  be  anything  different  from  or  less  than  that  of  a 
surety.  The  terms  "surety"  and  "guarantor"  are  often  used  in 
the  books  loosely  and  indiscriminately.  They  occupy  certain 
ground  in  common,  but  there  is  a  marked  distinction  both  in  the 
form  and  effect  of  the  undertakings* 

This  distinction  is  nowhere  more  clearly  stated  than  in  Brandt 
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on  Suretyship  and  Guaranty.  The  author  says  (seo.  1):  ^'A 
surety  or  guarantor  is  one  who  becomes  responsible  for  the  debt, 
default,  or  miscarriage  of  another  person.  The  words  'surety' 
and  'guarantor'  are  often  used  indiscriminately  as  synonymous 
terms ;  but  while  a  surety  and  guarantor  have  this  in  common, 
that  they  are  both  bound  for  another  person,  yet  there  are  points 
of  difference  between  them  which  should  be  carefully  noted. 
A  surety  is  usually  bound  with  his  principal  in  the  same  instru- 
ment, executed  at  the  same  time,  and  on  the  same  consideration. 
He  is  an  original  promissor  and  debtor  from  the  beginning,  and 
is  held  ordinarily  to  know  every  default  of  his  principal.  Usu- 
ally he  will  not  be  protected,  either  by  the  mere  indulgence  of 
the  creditor  to  the  principal,  or  by  want  of  notice  of  the  default 
of  the  principal,  no  matter  how  much  he  may  be  injured  thereby. 
On  the  other  hand,  the  contract  of  the  guarantor  is  his  own  sepa- 
rate undertaking,  in  which  the  principal  does  not  join.  It  is 
usually  entered  into  before  or  after  that  of  the  principal,  and  is 
often  founded  on  a  separate  consideration  from  that  supporting 
the  contract  of  the  prinaipal.  The  original  contract  of  the  prin- 
cipal is  not  his  contract,  and  he  is  not  bound  to  take  notice  of 
its  non-pei'formanoe.  He  is  oft:en  discharged  by  the  mere  indul- 
gence of  the  creditor  to  the  principal,  and  is  usually  not  liable 
unless  notified  of  the  default  of  the  principal The  prin- 
cipal and  surety  being  directly  and  equally  bound,  may  be  sued 
jointly  in  the  same  suit,  while  the  guarantor  being  bound  by  a 
separate  contract  only,  and  collaterally  liable,  cannot  usually  be 
joined  in  the  same  suit  with  the  principal.^' 

In  Keamea  v.  Montgomery,  4  W.  Va.  29,  it  is  said :  "The 
contract  of  a  guarantor  is  collateral  and  secondary.  It  differs 
in  that  respect  from  the  contract  of  a  surety,  which  is  direct; 
and  in  general  the  guarantor  contracts  to  pay,  if  by  the  use  of 
due  diligence  the  debt  cannot  be  made  out  of  the  principal 
debtor,  while  the  surety  undertakes  directly  for  the  payment, 
and  so  is  responsible  at  once  if  the  principal  debtor  makes 
default." 

In  Oourtia  v.  DenniSf  7  Met  618,  it  was  said:  "The  terms 
'sureties'  and  ^guarantors'  are  oft;en  confounded,  from  the  &ct 
that  a  guarantor  is,  in  common  acceptation,  a  surety  for  another. 
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The  rules,  however^  of  the  oommon  law  as  to  sureties  are  not 
strictly  applied  to  guarantors,  bat  rather  the  rules  of  the  law 
merchant;  and  the  true  distinction  seems  to  be  this:  That  a 
surety  is  in  the  first  instance  answerable  for  the  debt  for  which 
he  makes  himself  responsible;  and  his  contracts  are  often  special* 
ties;  while  a  guarantor  is  only  liable  where  default  is  made  by 
the  party  whose  undertaking  is  guaranteed ;  and  his  i^reement 
is  one  of  simple  contract.'' 

Now  the  undertaking  of  Weaver,  within  all  these  definitions 
and  distinctions,  is  that  of  a  surety.  He  became  absolutely  bound 
in  the  same  writing  and  on  the  same  consideration  with  his 
principal,  Owens,  to  pay  the  plaintiffs  whatever  sums  of  money 
they  might  advance  for  him,  concerning  which  he  might  make 
default.  In  other  words,  his  contract  and  liability  are  the  same 
as  his  principal.  He  bound  himself  to  do  exactly  what  Owens 
did ;  and  whatever  was  a  breach  of  the  bond,  as  to  Owens,  was 
so  as  to  Weaver.  His  undertaking  was  an  original  one,  joint 
and  several  with  Owens,  and  in  no  sense  collateral  to  it. 

On  the  other  hand,  this  contract  differs  from  that  of  a  guar- 
antor, which  is  separate  from  and  collateral  to  that  of  the 
principal,  and  founded  on  a  distinct  consideration. 

Oox  V.  Weed  Sewing  Machine  Oo,  57  Miss.  350,  is  a  case  on 
all  fours  with  this.  Cox  became  bound  in  the  same  instrument 
with  Gibson  to  the  sewing  machine  company,  that  the  latter 
would  pay  all  indebtedness  that  he  might  incur  to  the  company. 
Gibson  made  default,  and  in  an  action  on  the  bond  against  Cox 
he  insisted  that  he  was  a  guarantor  and  not  a  surety,  and  was 
not  liable  as  such  because  he  had  not  received  notice  of  the 
acceptance  of  the  bond.  The  court  held  that  Cox  was  liable  as 
a  surety  and  not  entitled  to  notice  of  acceptance  of  the  bond. 
In  the  course  of  his  opinion  Mr.  Chief  Justice  George  cited  with, 
approbation  Mr.  Brandt's  definition  of  a  surety,  and  his  statement 
of  the  difference  between  that  and  a  guarantor. 

The  contention  of  counsel  for  the  motion  for  new  trial  is^ 
lai^ly  based  on  the  authority  of  three  cases  from  the  state  of 
Michigan,  namely,  F.  &  M.  Bank  v.  Kerchewdy  2  Mich.  508 ;; 
Locke  V.  IfcFean,  33  Mich.  473;  and  Jwdmne  v.  Bme^  36  • 
Mich.  64.    In  eaeh  of  these  CBses  a  bond  wassigned  by  a  persiHL 
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as  surety  with  a  principal,  conditioned  for  the  due  performance  of 
some  act — as  the  payment  of  money — by  the  latter.  In  actions 
brought  on  these  several  bonds  against  the  sureties  therein,  the 
court  held  the  defendants  not  liable  on  grounds  which  in  no  way 
involved  the  question,  whether  the  writings  were  mere  guaranties 
or  absolute  undertakings  for  the  debt  or  default  of  the  principal. 
In  the  course  of  the  opinions  the  terms  "surety'^  and  "guar- 
antor^^ are  used  interchangeably  and  indiscriminately,  without 
any  reference  to  the  technical  distinction  between  them. 

They  are  all  cases  of  surety  and  not  guaranty,  and  were  evi- 
dently decided  on  that  assumption,  no  question  being  made  as 
to  the  character  or  effect  of  the  writings  in  this  respect. 

For  instance,  in  F.  &  M.  Bank  v.  Kerchevaly  supray  the  court 
holds  that  the  bond  given  to  the  bank  to  secure  future  advances, 
not  exceeding  $3,000  at  any  one  time,  is  a  continuing  guaranty, 
and  cites  Douglas  v.  Rei/nolds,  7  Peters,  113,  which  was  a  case 
of  simple  guaranty,  in  support  of  this  conclusion,  but  refuses  to 
follow  that  case  so  far  as  to  hold  that  notice  of  the  acceptance 
of  the  guaranty  must  have  been  given  to  the  surety  therein, 
because  the  facts  of  the  two  cases  in  this  respect  are  not  similar, 
and  said:  "We  think  no  notice  of  acceptance  other  than  that 
which  the  law  implies  was  necessary  in  the  case  before  us.'' 

The  latest  statement  of  the  rule  requiring  notice  of  the  accept- 
ance of  a  guaranty  is  found  in  Davis  Sewing  Machine  Company 
V.  Richards,  116  U.  S.  527.  In  speaking  for  the  court,  Mr. 
Justice  Gray,  after  referring  to  Davis  v.  Wells,  104  U.  S.  159, 
wherein  the  cases  on  the  subject  in  that  court  from  Douglas  v. 
Reynolds,  7  Peters,  113,  to  Adams  v.  Jonss,  12  Peters,  213,  are 
reviewed,  and  as  I  think  limited  and  straightened  out,  sums  up 
the  rules  there  laid  down  as  follows:  "A  contract  of  guaranty, 
like  every  other  contract,  can  only  be  made  by  the  mutual  assent 
of  the  parties.  If  the  guaranty  is  signed  by  the  guarantor  at 
the  request  of  the  other  party,  or  if  the  latter's  agreement  to 
accept  is  contemporaneous  with  the  guaranty,  or  if  the  receipt 
from  him  of  a  valuable  consideration,  however  small,  is  acknowl- 
edged in  the  guaranty,  the  mutual  assent  is  proved,  and  the 
delivery  of  the  guaranty  to  him  or  for  his  use  completes  the 
contract.    Bat  if  the  guaranty  is  signed  by  the  guarantor  with* 
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out  any  previous  request  of  the  other  party,  and  in  his  absence, 
for  no  consideration  moving  between  them,  except  future  ad* 
vances  to  be  made  to  the  principal  debtor,  the  guaranty  is  in 
legal  effect  an  offer  or  proposal  on  the  part  of  the  guarantor,  need-* 
ing  an  acceptance  by  the  other  party  to  complete  the  contract.^' 

It  is  apparent  from  this  summary  of  the  rules  governing  the 
contract  of  guaranty  that  the  contract  sued  on  in  this  case,  by 
which  Weaver  undertook  directly,  with  and  as  surety  for  Owens, 
for  the  payment  of  advances  made  by  the  plaintiff  to  the  latter, 
is  not  such  a  contract. 

As  to  the  second  point,  the  rule  of  the  common  law  concern- 
ing the  alteration  or  spoilation  of  writings  was  very  strict.  It 
was  indiscriminately  punitive,  9nd  did  not  attempt  to  adjust  the 
consequences  of  the  act  according  to  the  justice  and  propriety  of 
each  particular  c&se.  Accordingly,  not  only  a  material  altera- 
tion made  by  a  party  to  the  writing  without  the  consent  of  the 
other,  but  one  made  by  a  stranger  without  the  consent  of  the 
party  in  whose  control  the  instrument  was,  would  avoid  it  as  to 
the  party  making  the  alteration  or  having  the  control  thereof; 
and  even  an  immaterial  alteration  by  a  party  without  the  con- 
sent of  the  other  would  have  the  same  effect. 

Gradually  the  rule  became  relaxed  or  questioned  as  to  altera- 
tions made  by  a  stranger  without  the  agency  of  the  party,  and 
even  alterations  made  by  a  party,  when  immaterial.  (Adama 
V.  Frycy  3  Met.  104 ;  1  Whart.  Ev.  sec.  622,  et  seq.) 

Finally,  a  reasonable  and  comprehensive  rule  was  declared  in 
the  New  York  Code  of  Civil  Procedure,  section  1794,  which  is 
section  778  of  the  Code  of  Civil  Procedure  of  this  state.  It 
provides:  "The  party  producing  a  writing  as  genuine,  which 
has  been  altered  or  appears  to  have  been  altered  after  its  execu- 
tion or  making,  in  a  part  material  to  the  question  in  dispute, 
shall  account  for  the  appearance  or  alteration.  He  may  show 
that  the  alteration  was  made  by  another  without  his  concurrence, 
or  was  made  with  the  consent  of  the  parties  affected  by  it,  or 
otherwise  properly  or  innocently  made,  or  that  the  alteration  did 
not  change  the  meaning  or  language  of  the  instrument.  If  he 
do  that,  he  may  give  the  writing  in  evidence,  but  not  otherwise." 

As  there  is  no  evidence  when  or  under  what  circumstances 
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the  name  of  J.  C.  Simmons  was  signed  to  the  bond  as  a  witness 
to  its  execution,  the  presumption  is  that  it  was  daly  done,  and 
before  the  delivery  of  the  instrument.  (1  Whart.  Ev.  sec.  629.) 
The  effect  of  signing  the  name  of  Stephens  to  the  instrument  as 
a  witness  to  its  execution  is  to  require  the  party  offering  it  to 
call  him  as  a  witness  thereto,  if  he  be  living  or  within  the  state; 
otherwise,  his  handwriting  as  well  as  that  of  the  party  must  be 
proved.     (Or.  Code  Civ.  Proc.  sec.  751.) 

Does  it  then  appear  how  this  alleged  alteration  is  material,  or 
is  of  any  advantage  to  the  plaintiffs?  The  party  offering  the 
bond  with  this  gignature  upon  it  is  bound  to  produce  the  sub- 
scribing witness  and  examine  him  as  to  the  execution  thereof  by 
Weaver,  or  account  for  his  absence  by  showing  that  he  is  dead 
or  without  the  state;  and  even  then  he  must  prove  the  hand- 
writing of  the  absent  witness,  as  well  as  that  of  the  party  him- 
self, whereas,  if  the  name  of  the  witness  was  not  on  the  bond, 
proof  of  the  handwriting  of  the  party  would  be  sufficient.  And, 
as  was  said  in  the  case  of  a  similar  alteration  (Adams  v.  Frye^ 
supra,  105),  ^Hhe  terms  and  stipulations  originally  contained  in 
the  body  of  the  bond  have  not  been  altered  in  substance,  nor 
even  in  letter.  The  attestation  by  one  or  more  witnesses  of  the 
due  execution  of  a  bond  is  not  requisite  to  its  validity,  either  by 
common  law  or  by  statute.  It  is  a  perfect  instrument,  and  may 
be  enforced  in  a  court  of  law  without  any  such  attestation.  The 
change  produced  in  the  character  of  the  instrument  by  this 
alteration  is  not  one  which  thus  affects  in  any  degree  the  validity 
or  construction  of  the  contract  of  the  parties.  At  most,  it  only 
operates  on  the  course  of  the  proceeding  in  a  trial  at  law,  as  to 
the  nature  and  kipd  of  evidence  required  to  prove  the  execution 
of  the  instrument.'* 

It  is  true,  that  notwithstanding  these  suggestions,  the  court,  in 
Adams  v.  Ih/e,  held  that  the  procurement  by  the  obligee  in  a 
bond  of  the  signature  thereto  of  a  person  as  a  witness,  after  the 
delivery  of  the  same,  if  done  fraudulently  with  a  view  to  gain 
any  improper  advantage,  would  avoid  the  instrument  as  to  such 
obligee;  and  that  the  actbf  procuring  such  signature  to  a  bond 
by  a  person  who  was  not  present  at  its  execution,  nor  authorized 
to  attest  it,  h  prima  facte  evidence  of  a  fraudulent  intent. 
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But  thhs  couclusion  was  reached  under  the  rule  of  the  com- 
moD  law,  which  rOakes  the  proof  of  the  handwriting  of  an 
absent  witness  sufficient  evidence  of  the  execution  of  the  instru- 
ment. {Valentine  v.  Piper,  22  Pick.  85;  33  Am.  Dec.  715;  1 
Whart.  Ev.  sec.  720.) 

This  is  evident  from  the  reasons  given  by  the  court  for  the 
ruling.  After  stating  that  by  this  alteration,  a  material  change 
was  made  as  to  the  nature  and  kind  of  evidence  which  might  be 
relied  on  to  prove  the  plaintiffs*  case,  the  court  says :  "  By  add- 
ing to  the  bond  the  name  of  an  attesting  witness,  the  obligee 
became  entitled  to  show  the  due  execution  of  the  same  by  proving 
the  handwriting  of  the  supposed  attesting  witness,  if  the  witness 
was  out  of  the  jurisdiction  of  the  court.  It  is  quite  obvious, 
therefore,  that  a  fraudulent  party  might,  by  means  of  such  an 
alteration  of  a  conti-act,  furnish  the  legal  proof  of  the  due 
execution  thereof,  by  honest  witnesses  swearing  truly  as  to  the 
genuineness  of  the  handwriting  of  the  supposed  attesting  wit- 
ness; and  yet  the  attestation  might  be  wholly  unauthorized  and 
fraudulent.*' 

But  under  the  statute  of  this  state,  proof  of  the  handwriting 
of  the  absent  witness  is  not  enough.  The  handwriting  of  the 
party  must  also  be  proved;  and  the  result  is,  the  alteration 
would,  in  case  of  the  absence  of  the  witness,  cast  on  the  plaintiffs 
the  burden  of  proving  his  signature  as  well  as  that  of  Weaver's. 

On  the  other  hand,  it  may  be  said  that  in  the  case  of  such  an 
alteration  with  a  fraudulent  purpose  the  party  would  likely  be 
prepared  to  prove  the  signature  of  the  conveniently  absent  wit- 
ness, beyond  a  peradventure,  which  circumstance  might  have 
weight  with  a  jury,  and  induce  them  to  find,  on  otherwise  light 
and  unsatisfactory  evidence,  that  the  signature  of  the  party  to 
the  instrument  is  genuine,  because  it  had  been  attested  by  a  sub- 
scribing witness.  And  on  this  view  of  the  case  I  am  inclined, 
on  the  whole,  to  say  with  the  court,  in  Adams  v.  Frye,  supra, 
107 :  ^'It  seems  to  us  that  we  ought  not  to  sanction  a  principle 
which  would  permit  the  holder  of  an  obligation  thus  to  tampei 
with  it  with  entire  impunity." 

And  therefore  it  may  be  safer  to  hold,  even  under  the  law  of 
this  state^  that  the  procurement  by  the  holder  of  a  writing,  or  an 
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obligee  Id  a  bond^  of  the  signature  of  a  person  as  a  sobscribing 
witness  thereto^  who  is  not  authorized  to  attest  the  same,  is  prima 
facie  a  fraudulent  alteration  thereof,  and  unless  shown  to  be 
otherwise,  will  avoid  the  instrument  as  to  him,  or  prevent  his 
use  of  it  as  evidence  in  an  action  thereon.  So  far  I  have 
been  considering  the  case  as  made  in  the  argument  of  counsel 
ftr  the  defendant,  and  insisted  on  by  them  at  the  trial. 

But  the  real  case  is  a  very  diiferent  one.  No  alteration  of  a 
writing  before  execution,  which  includes  delivery,  affects  its  char- 
.acter  or  value  as  an  instrument  of  evidence.  Alterations  before 
delivery  are  presumed  to  be  made  with  mutual  consent.  The 
very  act  of  delivering  and  receiving  the  writing  implies  so  much. 
This  is  the  doctrine  of  the  common  law.  "The  period  after 
which  alterations,  not  mutual,  are  fatal,  is  that  of  the  final  deliv- 
ery of  the  document."  (1  Whart.  Ev.  sec.  625.)  And  the  Code 
of  Civil  Procedure,  section  778,  says  the  same:  "The  party 
producing  a  writing  as  genuine,  which  has  been  altoed  or  appears 
to  have  been  altered  after  its  execution  or  making,  in  a  part 
material  to  the  question  in  dispute,  shall  account  for  the  appear- 
ance or  alteration." 

The  attestation  of  Stephens  was  made  at  the  (equest  of  Owens, 
and  this  authorized  him  to  attest  the  same,  so  far  as  Owens'  sig- 
nature is  concerned.  But  the  attestation  being  unqualified,  the 
reasonable  inference  is,  that  it  included  the  signature  of  the  other 
obligors  as  well  as  Owens,  and  so  it  was  doubtless  intended. 

Weaver  and  his  co-obligors  who  signed  this  bond,  and  left  it 
with  the  principal  therein,  to  deliver  to  the  plaintiffs,  thereby 
constituted  the  latter  their  agent  for  that  purpose.  {Belhui  v. 
Fred)omy  63  N.  Y.  389.)  Before  the  delivery  was  made  this 
alteration  took  place.  It  consisted  of  an  attestation  which,  for 
ought  that  appeared,  was  authorized  and  genuine.  So  far  as  the 
plaintiffs  are  concerned,  it  was  the  act  of  Weaver  and  his  co- 
sureties, acting  through  the  agent  and  co-obligor,  Owens,  prior 
to  the  delivery  to  them  of  the  writing. 

To  hold  that  the  value  or  admissibility  of  the  writing  as  an  item 
of  proof  or  an  instrument  of  evidence  is  thereby  impaired  or  af- 
fected in  the  hands  of  the  plaintiffs,  would  be  simply  monstrous. 

The  motion  for  a  new  trial  is  denied. 
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IsAAO  Heght  et  al.  V.  The  Same. 

Deabt,  J.  A  motion  for  a  new  trial  in  this  case  was  argued 
and  submitted  with  the  one  in  the  forgoing  case. 

The  action  was  commenced  by  the  plaintiffs,  Isaac  Hecht,  A. 
E«  Hecht,  and  M.  W.  Heeht,  who  are  citizens  of  Massachusetts, 
against  the  defendant,  as  administrator  of  the  estate  of  Hans 
Weaver,  deceased,  to  recover  the  sum  of  $4,475.90  on  a  bond 
executed  to  the  plaintiffs  by  Philip  Peters,  Hans  Weaver,  Robert 
Phipps,  as  sureties,  and  W.  F.  Owens,  as  principal,  on  October 
24,  1884,  in  the  penal  sum  of  $15,000,  conditioned  that  if 
Owens  shall  pay  on  demand  the  sums  of  money  advanced  to 
him  by  the  plaintiffs  then  the  obligation  to  be  void,  and  other- 
wise to  remain  in  full  force.  The  bond  also  contains  a  stipular- 
tion  to  the  effect  that  its  duration  might  be  terminated  on  notice 
to  the  obligee,  after  all  liabilities  thereunder  were  discharged. 
The  bond  purported  to  be  signed  by  the  obligors,  "in  the  pres- 
ence of  Lafayette  Owens  and  T.  C.  Stearns;"  and  the  former 
when  called  as  a  witness  by  the  plaintiffs  testified  that  he  signed 
the  bond  as  a  witness  at  the  request  of  Owens,  but  the  other 
parties  thereto  were  not  present,  nor  did  he  see  them  sign  the 
same.     Steams  was  not  called. 

Weaver  and  Owens  died  as  stated  in  the  foregoing  case,  and 
due  demand  was  made  upon  their  administrators  for  the  balance 
due  the  plaintifis,  with  similar  results.  The  answer  of  the  de- 
fendant was  confined  to  a  denial  of  any  knowledge  or  information 
of  the  matters  in  controversy.  On  the  trial  the  jury  found  a 
verdict  for  the  plaintifis  for  the  sum  of  $3,975.90,  on  which  they 
had  judgment. 

The  motion  for  a  new  trial  is  based  on  the  same  grounds  as 
the  one  in  the  Hall  case,  with  the  addition  of  the  following: — 

It  appears  that  some  of  the  advances  to  Owens  were  made 
after  the  death  of  Weaver;  and  that  no  notice  was  given  by  the 
administrator  to  terminate  the  undertaking  of  the  deceased. 

The  court  instructed  the  jury  that  Weaver's  estate  was  liable 
in  the  hands  of  his  administrator  for  these  advances,  and  this 
instruction  is  claimed  to  be  erroneous  and  a  new  trial  asked 
therefor. 
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On  a  careful  ezamiDation  of  the  aathorities  I  have  ooocluded 
that  whenever  the  undertaking  of  the  surety  is  for  a  definite 
period^  as  for  the  conduct  of  an  officer  during  his  term  of  office, 
or  for  the  repayment  of  advances  made  to  the  principal  in  the 
bond  until  notice  is  given  the  obligee  that  the  liability  is  termi- 
nated, the  estate  of  the  surety  in  the  hands  of  his  administrator 
is  answerable  for  any  default  of  the  principal  occurring  after  his 
death ;  and  this  is  especially  86  where,  as  in  this  case,  the  surety 
bound  himself,  his  ^^  heirs,  executors,  and  administrators,"  for  the 
performance  of  his  undertaking.  (IThe  Boycd  Ins.  Co.  v.  Damai^ 
40  Iowa,  469;  Green  v.  Youn^,  8  Me.  14;  22  Am,  Dec  218; 
KnoU  V.  JBw&r,  10  Rich.  Eq.  143;  Moore  v.  Wallia,  18  Ala. 
458 ;  Eightawer  v.  Moore,  46  Ala.  387 ;  Mowbray  v.  The  State. 
88  Ind.  327.) 

The  motion  for  new  trial  is  denied. 


E.  M.  Freeman,  Libellant,  r.  The  Steamship  Aus- 
tralia, ETC.,  The  Oceanic  Steamship  Company, 
Claimajst. 

DufTBurr  Coubt,  Noutuxbk  Ddibiot  of  Galifosnia. 

Mabch  9,  1888. 

1.  Whkbb  a  Pilot  Ibqitibed  of  the  master  of  an  outward  bonnd  yeeael  wbo  was  then 
at  the  oastom-hoiue  clearing  his  ship,  whether  he  required  a  pilot,  and  was  told 
by  the  master  that  he  did  not  know ;  held,  that  this  did  not  constitate  a  speak- 
ing of  the  ship,  and  a  declining  of  the  sernoes  of  the  pilot,  such  as  entiiled  the 
latter  to  half  pilotage  under  section  2466  of  the  Political  Code  of  California, 

Before  Hoffman,  District  Judge. 

Mr.  P.  D.  Wigginlony  proctor  for  libellant. 

Messrs.  Uoyd  &  WoodSy  of  counsel. 

Mr.  Milton  Andros,  proctor  for  claimant. 

Mr.  Charles  Page,  of  counsel. 

Hoffman,  J.  Section  2466  of  the  Political  Code  of  this  state 
provides  that,  when  a  vessel  is  spoken  inward  or  outward  bound 
and  the  services  of  a  pilot  are  declined  "  half  pilotage  shall  be 
paid.'' 


I 

I 
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The  libeUant  clainis  to  have  "spoken"  the  steamer  Australia 
oatward  bound^  and  that  the  offer  of  his  services  was  declined. 

The  circumstances  under  which  the  alleged  '^speaking"  of 
the  ship  occurred^  and  the  offer  of  the  services  declined^  were  as 
follows: — 

On  the  2d  of  March,  1887,  while  Captain  Houdlette,  master 
of  the  steamship  Australia^  was  at  the  custom-house  engaged  in 
clearing  his  ship  for  a  Ibreign  voyage,  he  was  approached  by 
the  libellant,  a  licensed  pilot  for  this  port,  who  inquired  whethev 
he  wanted  a  pilot. 

To  this  Captain  Houdlette,  according  to  the  libellant^  ao» 
county  replied :  "  I  don't  know.''  Other  witnesses  testify  that 
he  added,  "come  to  the  ship  and  I  will  tell  you." 

It  is  upon  this  conversation  that  the  libellant  relies  as  oonsti-» 
toting  a  "q)eaking  of  the  ship"  and  a  refusal  by  the  master  to 
accept  his  services. 

It  is  clearly  proved,  that  for  many  years  a  practice  or  usage 
has  prevailed  in  thb  port,  under  which  the  pilots  have  been 
accustomed  to  inquire  at  the  custom-house,  of  masters  of  out- 
going vessels  when  clearing  their  ships,  whether  they  will  require 
the  services  of  a  pilot. 

This  practice  is  convenient  and  unobjectionable,  when  both 
parties  agree  to  treat  such  an  inquiry  as  equivalent  to  "  speaking 
the  ship." 

But  when  the  pilot  claims  a  compensation  under  a  statute  for 
constructive  service,  no  practice  or  custom,  however  inveterate, 
can  absolve  him  from  the  dut^  of  bringing  himself  within  the 
requirements  of  the  law. 

To  say  that  an  injury  at  the  custom-house,  such  as  that  made 
in  this  case,  constitutes  ''a  speakiug  of  the  ship"  within  the 
meaning  of  the  statute,  seems  to  he  an  abuse  of  terms. 

The  laws  require,  not  only  that  the  vessel  be  spoken,  but  also 
ihat  the  services  of  the  pilot  be  declined. 

In  this  case,  the  master  did  not  decline  the  pilot's  offer,  if 
offer  it  can  be  called. 

He  merely  replied,  that  he  did  not  know  whether  or  not  he 
would  require  his  services. 

Other  witnesses  testify,  as  I  have  stated,  that  he  told  the  pilot 
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to  come  to  the  ship  for  a  definite  and  final  answer  I  think 
this  discrepancy  is  immaterial. 

On  either  statement^  it  is  clear- that-the^-services-were  not 
declined. 

I  do  not  mean  to  say^  that  if  the  master  had  informed  the 
pilot  in  positive  and  unequivocal  terms  that  he  would  not 
require  or  accept  his  services^  and  that  he  intended  to  proceed 
forthwith  to  sea  without  a  pilot,  this  announcement  might  not 
be  accepted  as  a  waiver  of  any  irregularity  in  the  offer  of  serv- 
ice,  and  as  relieving  the  pilot  of  the  duty  of  making  a  more 
formal  offer  of  services,  which  he  was  assured  would  be  declined. 

But  no  such  response  was  made  by  the  master,  when  the  ves- 
sel was,  as  is  said,  '^spoken  at  the  custom-house."  The  master 
merely  informed  the  pilot  that  he  had  not  determined  whether 
or  not  he  would  take  a  pilot,  and,  as  he  says,  directed  him  to 
come  to  the  ship  for  a  final  answer. 

It  seems  to  me  plain,  that  to  entitle  the  pilot  to  the  compensa- 
tion allowed  by  law,  he  should  have  brought  himself  within  the 
terms  of  the  statute  by  making  a  formal  offer  of  his  services, 
when  the  ship  was  about  to  proceed  to  sea,  and  by  procuring 
from  the  master  a  distinct  refusal  to  accept  them. 


William  H.  Gest  v.  William  H.  Packwood  et  al. 

CJ3CUIT- COTTBT,  DiSTBIGT  OF'ObEOOK. 

March  19,  1888. 

1.  BoKA  FiDA  PuBOHABEB.— One  wlio  takes  a  more-coDTeyance  of  another's  interest 

in  real  property,  or  a  quit-claim  thereto,  ia  not  a  pnrchaeer  for  a  valnable  con- 
sideration within  the  rule  in  equity,  which  protects  such  a  purchaser  against  a 
prior  conveyance  or  right  of  which  ho  had  no  notice ;  for  by  the  very  terms  of 
his  conveyance  he  has  notice  that  he  is  purchasing  nothing  more  than  the 
interest  or  right  his  vendor  then  hatli  in  the  land. 

2.  Idem—  Aktbcedeut  Debt. —A  purchase  of  real  property,  or  the  assignment  of  a 

mortgage  thereon  for  an  antecedent  debt,  does  not  make  the  vendee  or  assignee 
a  purchaser  for  a  valuable  consideration,  so  as  to  entitle  him  to  profeectioii 
against  a  prior  conveyance  of  or  right  in  or  to  such  property. 

Before  Deady,  District  Judge. 
Mr.  Zera  Snow,  for  the  plaintiff. 
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Mr.  C.  P.  Healdj  for  tbe  defendants. 

Deady,  J.  On  November  2, 1878,  William  H.  Gest,  a  citi- 
zen of  Illinois,  brought  this  suit  {^inst  William  H.  Packwood, 
T.  J.  Carter,  L.  F.  Grover,  William  S.  Ladd,  and  W.  J. 
Leatherwpod,  to  have  a  certain  mortgage  on  the  Eldorado  ditch, 
in  Baker  County,  Oregon,  owned  by  Grover,  and  two  judgments 
against  T.  J.  Carter  in  favor  of  Ladd  and  Leatherwood,  respect- 
ively, declared  of  no  effect  so  far  as  the  plaintiff  and  said  ditch 
are  concerned ;  and  to  compel  said  Packwood  and  Carter  to  con- 
vey the  latter  to  the  plaintiff  and  account  for  the  rents  and 
profits  thereof  since  May,  1874. 

It  appears  from  the  bill  that  on  February  15,  1873,  the 
defendants,  P.  and  C,  purchased  ih^  ditch  at  a  sale  on  execution 
to  enforce  several  judgments  theretofore  obtained  by  Packwood 
and  C.  M.  Carter,  the  latter  having  assigned  the  same  to  T.  J. 
Carter,  against  the  Malheur  and  Burnt  River  Consolidated 
Ditch  and  Mining  Company,  the  then  owner  of  said  ditch.  On 
May  23,  1873,  P.  and  C.  assigned  the  sheriff's  certificates  of 
such  sale  to  Arthur  T.  Rice,  the  latter  agreeing  to  give  his  notes 
therefor  to  the  amount  of  twenty-nine  thousand  seven  hundred 
dollars,  payable  partly  to  Packwood  and  partly  to  Carter,  at 
various^dates,  the  last  one  falling  due  on  March  1,  1874,  which 
notes  were  to  be  indorsed  by  Clarke,  Layton  &  Co.,  and  in  the 
event  of  their  non-payment.  Rice  was  to  reconvey  the  ditch  to 
P.  and  C,  as  security  for  such  payment. 

The  notes  were  made,  indorsed,  and  delivered,  and  Rice  went 
into  the  possession  of  the  ditch  and  so  continued  until  May  4, 
1874,  during  which  time  he  operated  the  same  and  expended 
thereon  in  permanent  improvements  the  sum  of  fifteen  thousand 
dollars,  and  paid  a  large  portion  of  said  notes.  In  July,  1873, 
no  redemption  having  been  made,  P.  and  C.  secretly  obtained 
the  sheriff's  deed  to  the  ditch  for  the  purpose,  as  it  is  alleged, 
of  executing  the  mortgage  now  held  by  the  defendant  Grover 
to  C.  M.  Carter,  in  fraud  of  the  rights  of  Rice. 

On  May  4,  1875,  Rice  and  Clarke,  Layton  &  Co.,  and  P.  and 
C.  made  what  is  called  an  agreement  of  lease,  reciting  therein 
the  agreement  of  May,  1873,  and  that  all  the  notes  given  on  the 
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parchase  of  the  ditch  were  not  paid,  whereby  Rice  leased  the 
ditch  and  certain  other  miuing  property  which  he  had  acqaired 
in  the  mean  time  to  P.  and  0.  for  one  year,  and  from  year  to 
year  thereafter,  until  certain  iudebtednisss,  including  the  unpaid 
notes  of  May,  1873,  were  paid  according  to  certain  specified 
priorities,  out  of  the  net  proceeds  of  the  sales  of  water  and  the 
working  and  sales  of  mining  claims,  which  proceeds  were  to  be 
paid  by  P.  and  C,  monthly,  as  rent  for  the  property,  to  J.  W. 
Virtue,  as  trustee,  who  was  to  apply  the  same  on  said  indebt- 
ness,  in  pursuance  of  which  lease  Bice  surrendered  the  possession 
of  the  property  to  P.  and  C,  but  without  knowledge  of  a  mort- 
gage to  C.  M.  Carter,  which  had  been  executed  by  T.  J.  Carter 
in  the  mean  time,  and  upou  the  agreement  that  when  said  indebt- 
ness  was  paid  the  possession  of  the  property  should  be  returned 
to  him,  and  P.  and  C.  would  execute  to  him  a  formal  conveyance 
of  the  ditch. 

On  January  4,  1874,  T.  J.  Carter  executed  a  mortgage  to  C. 
M.  Carter  of  his  interest  in  one  half  of  said  ditch,  to  secure  the 
payment  of  his  note  to  C.  M.  Carter  of  thirty  thousand  dollars, 
of  even  date  therewith,  payable  in  one  year,  with  interest  at  one 
per  cent  a  month,  which  note  and  mortgage,  the  bill  charges, 
were  given  without  any  consideration  and  with  intent  to  defraud 
Bice;  that  C.  M.  Carter  had  both  actual  and  constructive  knowl- 
edge of  the  agreement  and  sale  of  May,  1873,  and  that  the 
mortgage  was  assigned  to  Grover  in  April,  1876,  without  con- 
sideration and  with  the  like  intent  and  knowledge. 

The  bill,  under  appropriate  allegations  therefor,  prays  for  an 
accounting  from  P.  and  C,  and  a  conveyance  by  them  to  a 
plaintiff,  as  the  successor  in  interest  of  Bice,  and  Clarke,  Lay- 
ton  &  Co.,  in  the  ditch. 

The  answer  of  P.  and  C.  shows  that  none  of  the  debts  secured 
by  the  agreement  of  May  4,  1874,  were  paid,  except  some  that 
were  paid  by  Clarke,  Layton  &  Co.,  and  that  no  proceeds  were 
realized  from  the  ditch  or  paid  to  the  trustee. 

The  case  rested  here  until  May  9,  1887,  when  on  the  applica- 
tion of  the  plaintiff  a  receiver  of  the  property  was  appointed 
and  took  possession  of  the  same.  On  October  14th  the  defend- 
ant Grover  had  leave  to  answer  the  bill^  and  on  October  2l8t 
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he  filed  a  plea  thereto,  to  the  e£Pect,  that  he  was  a  bona  fde 
purchaser  for  a  valuable  consideration,  without  notice  of  the 
plaintiff's  right. 

The  plea  states  in  substance  that  on  and  prior  to  Januaiy  8, 
1874,  P.  and  C.  pretended  to  be  the  owners  in  common  of  said 
ditch,  and  were,  or  pretended  to  be,  in  the  actual  possession 
thereof,  free  from  all  encumbrances  whatsoever;  that  on  January 
8,  1874,  C.  M.  Carter,  believing  that  C.  and  P.  were  so  seised 
and  possessed  of  the  premises,  received  from  T.  J.  Carter  a  con- 
veyance of  all  his  ^'estate,  right,  title,  and  interest,  possession,  and 
claim  whatsoever,''  in  and  to  said  ditch,  to  be  void  on  the  pay- 
ment of  T.  J.  Carter's  note  to  C.  M.  Carter  of  even  date  there- 
with, for  thirty  thousand  dollars,  payable  in  one  year,  with 
interest  at  one  per  centum  a  month  until  paid,  but  otherwise  to  be 
and  remain  in  full  force,  as  a  mortgage ;  that  the  defendant  doth 
believe  and  aver  that  said  sum  of  thirty  thousand  dollars  was 
then  due  C.  M.  Carter  from  T.  J.  Carter,  for  moneys  paid  and 
advanced  "at  and  before"  that  time  by  the  former  to  and  for 
the  latter;  that  said  mortgage  was  duly  recorded  in  Baker 
County ;  that  on  April  17, 1876,  in  consideration  of  certain  l^al 
services  rendered  C.  M.  Carter  by  the  defendant,  between  1861 
and  1876,  and  certain  moneys  theretofore  paid  and  advanced  by 
the  latter  to  and  for  the  former,  C.  M.  Carter  assigned  his  inter- 
est in  said  mortgage  to  the  defendant  in  payment  of  said  indebt- 
edness, which  services  and  monejrs  amounted  to  more  than  six 
thousand  seven  hundred  dollars  in  value,  but  said  sum  was  stated 
in  said  assignment  as  the  oonsideration  therefor,  because  the 
mortgage  was  not  in  fact  worth  any  more,  but  less  than  said 
sum;  that  on  February  8,  1879,  the  defendant  commenced  a 
suit  in  the  circuit  court  for  Baker  County,  to  enforce  the  lien  of 
said  mortgage,  wherein,  on  May  19,  1879,  a  decree  was  given 
against  T.  J.  Carter  for  the  amount  of  the  note  and  interest, 
which  decree  was  thereby  declared  a  first  lien  on  the  premises 
from  the  date  thereof,  and  that  no  payment  has  ever  been  made 
thereon ;  that  the  defendant  is  informed  and  believes,  and  so 
states,  that  at  the  date  of  said  mortgage  C.  M.  Carter  had  do 
knowledge  of  any  "contractual  relation"  between  P.  and  C.  and 
Bice  and  Clarke,  Layton  &  Co.,  concerning  the  ditch,  by  reason 
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of  which  any  equities  affecting  said  property  existed  in  favor  of 
Rice  and  Clarke,  Layton  &  Co.,  and  avers  that  C.  M.  Carter 
took  said  mortgage  bona  fide  for  a  valuable  consideration  and 
without  notice  of  the  equities  asserted  by  the  plaintiff  herein  ; 
that  at  the  time  of  the  assignment  to  the  defendant  he  had  no 
notice  whatever  of  any  " relations''  between  said  parties  "relat- 
ing'' to  said  ditch,  whereby  any  equities  affecting  the  same 
existed  in  favor  of  Rice  and  Clarke,  Layton  &  Co.,  and  "  insists" 
that  he  is  a  bona  fide  purchaser  for  a  valuable  consideration^ 
without  notice  of  the  equities  claimed  herein  by  the  plaintiff. 

In  the  allegations  by  way  of  answer  in  support  of  the  plea, 
the  statements  in  the  plea  concerning  the  good  faith  of  the  de- 
fendant and  his  assignor,  and  their  want  of  notice  of  the  plaint- 
iff's equity,  and  the  consideration  in  support  of  the  mortgage 
and  the  assignment  thereof,  are  repeated. 

They  also  contain  denials  on  information  and  belief:  (1)  That 
on  April  4,  1876,  the  agreement  of  May  23,  1873,  had  been  or 
was  recorded  as  alleged  in  the  bill^  or  that  the  defendant  had 
any  notice  of  such  record  or  the  existence  of  such  agreement  prior 
to  such  assignment;  (2)  that  on  January  8, 1874,  or  at  any  time 
after  May  23, 1873,  or  at  all,  Rice  and  Clarke,  Layton  &  Co.,  or 
either  of  them,  wei^  in  the  actual  possession  of  said  ditch,  and  if 
they  were,  it  was  only  through  P.  and  C,  who  had  the  actual  pos- 
session as  their  agents^  of  which  agency  neither  the  defendant  nor 
C.  M.  Carter  had  any  notice  until  after  the  execution  and  assign- 
ment of  said  mortgage;  and  (3)  all  manner  of  unlawful  combi- 
nation charged  and  implied  against  the  defendant  and  C.  M. 
Carter  in  the  bill. 

The  case  was  argued  and  submitted  on  the  sufficiency  of  the 
plea. 

The  origin  or  nature  of  the  right  or  title  of  any  of  these  par- 
ties to  this  water,  ditch,  and  mining  ground  is  not  stated  or 
mentioned  in  the  bill  or  plea.  In  the  absence  of  anything  to 
the  contrary,  it  may  be  assumed  that  the  water  was  appropriated 
and  conducted  by  means  of  the  ditch  between  the  termini  thereof, 
in  accordance  with  the  custom  of  the  district,  the  law  of  the 
state  (2  Or.  Laws,  ch.  60,  Mines),  and  sections  2339  and  2340 
of  the  Revised  Statutes. 
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By  section  3833  (sec.  1  of  the  act  of  1870)  aud  section  3834 
(sec.  1  of  the  act  of  1864)  of  said  laws,  ditches  for  mining  pur- 
poses are  declared  real  property,  and  ^*  the  laws  relative  to  the 
sale  and  transfer  of  real  estate "  are  made  applicable  thereto. 
Whether  this  includes  the  registration  of  deeds  or  conveyances 
of  such  ditches  may  be  a  question;  but  as  the  effect  or  operation 
thereof  depends  to  some  extent  on  registration,  probably  it  does. 

But  even  then,  neither  the  contract  of  1873  nor  that  of  1874, 
although  relating  "to  the  sale  or  purchase"  of  real  property, 
was  entitled  to  record,  not  having  been  acknowledged  or  proved 
as  provided  by  statute.     (2  Or.  Laws,  ch.  21,  and  sec.  3055.) 

But  an  unrecorded  deed  or  contract  of  sale  is  good  against  a 
subsequent  purchaser  with  actual  notice  thereof,  no  matter  how 
obtained.  {Moore  v.  ITwrnaa,  1  Or,  201';  ilusgrove  v.  Bronser^ 
5  Or.  313;  Baker  v.  Woodward,  12  Or.  3.) 

A  plea  that  the  defendant  is  a  bona  fde  purchaser,  without 
notice,  for  a  valuable  consideration,  must  directly  deny  the  fact 
of  notice  and  of  every  circumstance  from  which  it  may  be 
inferred.  {Murray  v.  Ballon^  1  Johns.  Ch.  575.)  It  should 
deny  notice  in  the  fullest  and  clearest  manner,  whether  the  same 
is  charged  or  not.     (2  Pom.  Eq.  sec.  785.) 

Here  notice  or  knowledge  of  the  alleged  equities  is  denied, 
but  not  of  the  facts  out  of  which  it  is  claimed  they  arise.  For 
instance,  it  is  denied  that  the  contract  of  sale  of  1873  was  duly 
recorded,  which  is  an  implied  admission  that  it  actually  was 
recorded.  The  possession  of  Rice  and  Clarke,  Layton  &  Co., 
as  alleged  in  the  bill  on  January  8,  1874,  was  enough  to  put 
C.  M.  Carter  on  inquiry  as  to  the  nature  and  extent  of  their 
claim,  and  was  therefore  notice  to  him  of  all  he  might  have 
learned  by  such  inquiry.  The  answer  to  this  allegation  is  a 
denial  on  information  and  belief  that  the  parties  were  at  any 
time  after  May  23,  1873,  in  the  actual  possession  of  the  ditch, 
and  an  averment  that  if  they  had  any  such  posscvssion  it  was 
only  by  P.  and  C,  as  their  agents.  This  is  insuflBcient,  as  being 
evasive  and  uncertain. 

But  the  principal  points  made  in  the  argument  against  this 
plea  are,  (1)  that  neither  the  mortgagee,  C.  M.  Carter,  nor  his 
assignee,  L.  F.  Grover,  appear  thereby  to  be  purchasers  for  a 
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▼aluable  consideration ;  and  (2)  that  C.  M.  Carter^  haying  taken 
a  quit-claim  deed  from  T.  J.  Carter,  is  not  a  bona  fide  parchaser 
without  notice. 

In  May  v.  Le  Gaire,  11  Wall.  232,  it  is  held  that  a  purchaser^ 
under  a  quit-claim  deed,  is  not  a  bona  fide  purchaser  within  the 
rule,  which  protects  such  a  purchaser  from  the  operation  of  a 
prior  conveyance  or  sale  of  which  he  had  no  notice.  Notice, 
sufficient  to  prevent  the  purchase  from  being  bona  fide,  is  said 
to  inhere  in  the  very  form  of  this  kind  of  a  conveyance.  (2 
Pom.  Eq.  sec.  763.)  In  such  case  the  purchaser  only  takes 
whatever  the  grantor  could  lawfully  convey — what  there  is  left 
in  him.  To  the  same  effect  is  the  ruling  in  Oliver  v.  Piatt,  3 
How.  440.  A  like  conclusion  was  reached  by  the  supreme  court 
of  this  state  in  Baker  v.  Woodtoardy  12  Or.  10,  where  it  was  held 
that  a  deed  of  the  grantor's  ^^ right,  title,  and  interest''  in  the  land 
only  passed  the  same  subject  to  any  prior  disposition  thereof. 

It  is  admitted  that  in  some  of  the  states  this  rule  does  not 
prevail.  Mr.  Pomeroy  (2  Eq.  Jur.  sec.  753,  n.  1),  without 
expressing  any  opinion  on  the  question,  gives  the  cases  thereon, 
from  which  it  appears  that  the  weight  of  authority  is  in  favor 
of  the  rule  as  announced  by  the  supreme  court  of  this  state  and 
the  United  States,  with  which  agrees  my  own  judgment. 

But  this  court  is  bound  by  the  decision  of  the  latter  tribumO, 
and  in  the  absence  of  any  controlling  authority,  would  on  this 
question  be  inclined  to  follow  that  of  the  former. 

There  is  another  view  of  this  matter  which  may  be  worth 
considering.  It  is  provided  by  section  323  of  the  Code  of  Civil 
Procedure  that  a  mortgage  shall  not  be  deemed  a  conveyance,  so 
as  to  enable  the  owner  thereof  to  recover  possession  of  the  mort*- 
gaged  premises  without  a  foreclosure  and  sale.  Under  this  stat* 
ute,  which  is  but  the  logical  sequence  of  the  equitable  doctrine 
of  mortgages,  announced  by  Lord  Mansfield  in  King  v.  8L 
JEchaekf  2  Doug.  632,  that  a  mortgage  is  only  a  security,  the 
supreme  court  of  this  state  has  held  that  a  mortgage  is  only  a 
security,  and  that  the  mortgagee  acquires  thereby  no  right  to  or 
interest  in  the  mortgaged  premises.  (ATidereon  v.  Baxter,  4  Or. 
110;  Roberl8  v.  SiUheriin,  4  Or.  222.  And  see  WUherdl  v. 
Wiberg,  4  Sawy.  232.) 
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From  these  premiaes  the  coodiuaion  seems  dedacible  that  C. 
M.  Carter  acqaired  no  estate  or  interest  in  the  premises  by 
virtue  of  his  mortgage,  bat  only  the  right  to  subject  the  grantor's 
interest  themn  to  sale  for  the  satis&ction  of  his  debt,  and  that 
Lis  assignee,  L.P.  Grcrv^r,  whether  be  took  the  assignment  with 
or  without  notice  of  the  prior  equity  of  Bioey  is  exactly  in  the 
same  position* 

This  equity,  to  wbicfa  the  lien  of  Oarter'a  mortgngerwas  sub- 
ordinate,  aroae  from  the  sale  by  P.  and  C.  of  the  property  to 
Bice  on  May  23,  1873,  whereby  he  became  the  equitable  owner 
thereof  and  tbey  the  mere  trustees  of  the  legal  title  for  his 
benefit. 

Ciounsel  for  the  plea,  however,  maintains  that  the  Carter  deed, 
although  technically  a  quitnclaim,  is  in  effect  within  the  ruling 
in  Van  RcMadaar  v.  Kearuey^  11  How.  322,  where  it  was  held 
that  even  in  the  case  of  '^a  deed  of  bargain  and  sale  by  release 
and  quit^daim,^'  when  it  appears  on  the  f«oe  thereof  that  the 
parties  ther^o  bargained  for  and  about  an  estate  of  a  particular 
description  or  qoality,  diat  the  grantor  and  thoae  claiming  under 
him  arethecel^  estopped  to  deny  tiiat  be  was  seised  of  such  estate 
in  the  premises  at  the  date  of  the  conveyance. 

But  in  this  case  the  deed  contains  no  evidence  that  the  parties 
baigained  with  c^erence  to  any  particdar  estate  other  than  the 
then  right,  title^  and  ii^erest  of  T.  J.  Carter  in  the  ditch,  and 
that  was  nothing  more  than  the  bare  legal  title  to  the  undivided 
half  thereof,  which  in  equity  and  good  conscience  he  then  held 
in  trust  lor  Bice,  his  vendee  of  the  property.  Besides  the 
controversy  in  Viin.Remaeilaer  v.  Kearney  was  between  persons 
in  privity  with  the  parties  to  the  dead  in  question,  and  therefore 
the  decision  is  not  applicable  to  the  case  under  consideration. 
Certainly,  Bice  is  in  no  way  estopped  or  bound  by  the  Carter 
deed,  which  is  subsequent  in  point  of  time  to  his  purchase,  and 
to  which  he  is  a  stranger. 

But  as  it.  appears  from  the  plea,  and  was  admitted  on  the 
argument,  that  the  only  consideration  for  the  mortgage  or  the 
assignment  is  an  antecedent  debt,  it  must  be  held  bad.  Such  a 
debt  is  not  a  valuable  consideration  within  the  rule  invoked  by 
the  defendant  for  his  protection  against  the  prior  right  of  the 
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plaintiff.  Where  a  convejanoe  is  made  or  a  security  taken,  the 
consideration  of  which  is  an  antecedent  debt,  the  grantee  or  per- 
son taking  the  security  is  not  r^arded  as  a  purchaser  for  a  valu- 
able consideration.  He  has  not  parted  with  anything  of  value. 
He  loses  nothing  by  the  transaction,  and  therefore  there  is  no 
reason  why  equity  should  interfere  to  protect  him  against  a  prior 
right,  although  he  may  have  taken  such  conveyance  or  security 
without  notice  thereof.  The  only  cases  cited  in  which  an 
antecedent  debt  is  held  to  be  a  valuable  consideration  are  from 
Indiana  and  California.  (See  Baboock  v.  JordaUy  24  Ind.  14; 
Frey  v.  Oiffbrdy  44  Cal.  336.)  In  New  York  and  Massachu- 
setts, the  rule  is  well  established  that  a  prior  indebtedness  is  not 
a  valuable  consideration  in  such  a  case.  {Padgett  v.  Lawrence^ 
10  Paige,  180 ;  40  Am.  Dec.  232 ;  Wood  v.  Bobinsm,  22  N.  T. 
567 ;  Oary  v.  White,  62  N.  Y.  142 ;  Clark  v.  Flint,  22  Pick.  243.) 
In  BarJc  v.  Bates,  120  U.  S.  656,  the  supreme  court  had  the 
question  before  it  for  the  first  time.  Mr.  Justice  Harlan  de- 
livered the  opinion  of  the  court,  in  the  course  of  which  he  refers 
with  deference  to  the  case  of  Morse  v.  Godfrey,  3  Story,  364, 
389,  wherein  there  was  a  controversy  between  a  bank — the 
assignee  of  Grodfrey — and  his  assignee  in  bankruptcy,  concerning 
certain  real  and  personal  property,  in  which  Mr.  Justice  Story 
says :  '^  This  leads  me  to  remark  that  the  bank  does  not  stand 
within  the  predicament  of  being  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice,  in  the  sense  of  the  rule 
upon  this  subject.  The  bank  did  not  pay  any  consideration 
therefor,  nor  did  it  surrender  any  securities,  or  release  any  debt 
due  ....  from  ....  Godfrey  to  it.  The  transfer  from 
Godfrey  was  simply  a  collateral  security,  taken  as  additional 
security  for  the  old  indebtment  and  liability  of  the  parties  to  the 
notes  described  in  the  instrument  of  transfer.  It  is  true  that 
as  between  Godfrey  •  •  «  .  and  the  bank,  the  latter  was  a  debtor 
for  value  and  the  transfer  was  valid.  But  the  protection  is  not 
given  by  the  rules  of  law  to  a  party  in  such  a  predicament 
merely.  He  must  not  only  have  had  no  notice,  but  he  must 
have  paid  a  consideration  at  the  time  of  the  transfer,  either  in 
money  or  other  property,  or  by  a  surrender  of  existing  debts  or 
securities  held  for  the  debts  and  liabilities.    But  here  the  bank 
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Las  merely  possessed  itself  of  the  property  transferred,  as  aux- 
iliary security  for  the  old  debts  and  liabilities.  It  has  paid  or 
given  no  new  consideration  upon  the  faith  of  it.  It  is,  therefore, 
in  truth,  no  purchaser  for  value  in  the  sense  of  the  rule." 

Referring  then  to  the  cases  of  Stoijl  v.  TyaoUy  16  Peters,  1, 
and  Railway  Co.  v.  National  JBankj  102  U.  S.  14,  in  which  it  was 
held  in  the  interest  of  commerce  that  one  who  takes  negotiable 
paper,  before  maturity,  in  the  usual  course  of  business,  in  pay- 
ment of  or  as  security  for  an  existing  debt,  is  deemed  to  have 
given  a  valuable  consideration  therefor,  and  takes  it  discharged 
of  all  equities  or  defenses  existing  between  antecedent  parties, 
without  reference  to  his  knowledge  of  the  same,  Mr.  Justice 
Harlan  says:  "Do  these  principles  apply  to  the  case  of  a  chattel 
mortgage,  given  merely  as  security  for  a  pre-existing  debt, 
and  in  obtaining  which  the  mortgage  has  neither  parted  with 
any  right  or  thing  of  substance,  nor  come  under  any  binding 
agreement,  to  postpone  or  delay  the  collection  of  his  demand? 
Upon  principle  and  according  to  the  weight  of  authority,  this 
question  must  be  answered  in  the  negative." 

"  The  rules  established  in  the  interest  of  commerce  to  facili- 
tate the  n^otiation  of  mercantile  paper,  which,  for  all  practical 
purposes,  passes  by  delivery  as  money,  and  is  the  representative 
of  money,  ought  not,  in  reason,  to  embrace  instruments  convey- 
ing or  transferring  real  or  personal  property  as  security  for  the 
payment  of  money." 

Some  effect  is  sought  to  be  given  to  the  allegation  in  the  plea 
that  the  assignment  was  made  "in  payment"  of  the  defendant's 
demand  against  the  assignor.  But  the  assignment  is  not  set  out, 
nor  is  it  alleged  that  it  was  so  received,  or  that  the  assignor  was 
released  or  wholly  discharged  therefrom.  Payment  of  a  pre- 
existing debt  may  be  made  by  the  note  of  the  debtor  or  that  of 
a  third  person,  but  according  to  the  decided  weight  of  authority, 
a  novation  does  not  take  place  unless  there  is  an  express  agree- 
ment to  accept  the  latter  in  payment  and  discharge  of  the  former. 
Otherwise,  the  payment  is  only  conditional,  and  the  creditor 
may,  if  the  note  is  not  paid,  surrender  it,  and  sue  on  his  original 
demand.  {In  re  OuimeUe,  1  Sawy.  52,  and  authorities  there  cited ; 
Uie  KaUe,  3  Woods,  182.) 
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Whether  the  complete  satisfiustioa  and  discharge  of  an  ante- 
cedent debt  without  the  cancellation  or  surrender  of  any  written 
security  by  the  creditor  constitutes  a  valuable  consideration^  is  a 
question  which  the  courts  of  the  di£&rent  states  have  decided 
differently.  Dr.  Pomeroy  evidently  thinks  the  question  ought 
to  be  decided  in  the  negative,  and  says :  '^  To  hold  that  a  con- 
veyance as  eecuriiy  for  an  antecedent  debt  is  made  without,  but 
that  one  in  satisfcLcUon  of  such  a  debt  is  made  with  a  valuable 
consideration,  when  the  fact  of  satisfisu^ion  is  not  evidenced  by 
any  act  of  the  creditor,  but  depends  on  mere  verbal  testimony, 
is  opening  the  door  wide  for  the  easy  admission  of  fraud.  It 
leaves  the  rights  of  third  persons  to  depend  on  the  coloring 
given  to  a  past  transaction  by  the  verbal  testimony  of  witnesses, 
afler  the  event  has  disclosed  to  the  creditor  the  form  and  nature 
in  which  it  is  for  his  interest  to  picture  the  transaction.  A  rule 
which  renders  it  so  easy  for  an  interested  party  to  defeat  the 
rights  of  others  is  clearly  impolitic.'' 

The  plea  is  bad,  and  is  therefore  disallowed. 


United  States  ».  Bateman. 

OlBODIT  COOBT,  NOBXBKBH  DiBTBIOT  OT  OlUrQBBXA. 

ICajbck  6»  1888. 

1.  CoUBTB---NATZOKAL--JxmiBinonON^HoiaOIDB--'WlFHnr    TXBODiO    MnJTAJB 

BESEByATiON.^Th6  Presidio  military  reserration,  in  the  dty  and  county  of 
Ban  Francisco,  is  not  a  place  "under  the  exclusiye  Jurisdiction  of  the  United 
States;"  and  a  homicide  committed  within  the  reserration  is  not  an  offianse 
against  the  United  States,  within  the  meaning  of  section  6889,  Bevised  Statutes. 

2.  Bamb.  —a  homicide  committed  within  said  Presidio  military  reserration  la  not 

an  ofEfBuse  orer  which  the  courts  of  the  United  States  have  Jurisdictian. 

Before  Sawteb^  Circuit  Judge,  and  Hoffman,  District  Judge. 

Indictment  of  Thomas  N.  Bateman  for  the  murder  of  Samnel 
M.  Soper,  first  sergeant  of  troop  A,  Second  Cavalry,  U.  S.  A., 
stationed  at  the  Presidio  military  reservation. 

Mr.  J.  T.  Carey y  United  States  Attorney,  for  the  United  States. 
Jfe88r8.  Mitdiell  &  Donnelly^  for  defendant. 
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By  the  Coarty  Sawyeb,  CSrcait  Judge.  The  defendant  is 
indicted  for  the  murder  of  Samuel  M.  Soper,  alleged  to  have 
been  committed  on  Julj  6, 1887^  within  the  limits  of  the  mili- 
taiy  Kservation,  aitoate  within  the  city  and  county  of  San  Fran- 
cisoo,  and  known  as  the  '*  Presidio/'  The  indictment  is  found 
under  section  6339,  Revised  Statutes,  which  provides  for  pun- 
ishing a  murder  committed  ^^  within  any  fort,  arsenal,  dock-yard, 
magazine,  or  in  any  other  place,  or  district  of  country,  under 
the  exclusive  jurisdiction  of  the  United  States/'  The  defendant 
pleads,  that  the  place  where  the  murder  is  alleged  to  have  been 
committed  is  not  within  the  exclusive  jurisdiction  of  the  United 
States;  or  within  the  jurisdiction  of  the  United  States;  and  that 
the  offense  charged  is  not  an  ofiense  against  the  laws  of  the 
United  States,  within  the  meaning  of  the  statute;  or  an  offense 
over  which  the  circuit  court  has  jurisdiction.  The  admitted 
&cts  upon  which  the  decision  must  depend  are  as  follows :  The 
place  where  the  offense  is  alleged  to  have  been  committed  is  within 
the  limits  of  a  military  reservation  of  the  United  States,  situate 
within  the  city  and  county  of  San  Francisco,  known  as  the 
'*  Presidio,"  as  it  was  at  the  time  of  the  commission  of  the  offense, 
bounded,  surveyed,  and  established,  and  actually  occupied,  by 
the  United  States  for  military  purposes,  having  upon  it  garri- 
sons, officers'  and  soldiers'  quarters,  forts,  fortifications,  etc.,  in 
actual  use  and  occupation  for  military  purposes  by  officers  aud 
soldiers  of  the  regular  army  of  the  United  States.  For  thirty- 
five  years  prior  to  the  treaty  between  Mexico  and  the  United 
States,  by  which  California,  including  the  land  in  question,  was 
ceded  to  the  United  States,  and  up  to  the  time  of  their  occupation 
by  the  United  States,  the  lands  within  this  reservation  had  been 
occupied  by  Mexico  as  a  military  reserve,  having  upon  it  forts, 
garrisons,  and  appurtenances,  occupied  by  Mexican  troops  for 
military  purposes;  and,  continuously,  from  the  surrender  of 
th^  premises  by  the  Mexican  forces  to  the  United  States  down 
to  the  present  time,  they  have  in  like  manner  been  occupied  for 
like  purposes  by  the  military  forces  of  the  United  States.  These 
lands,  with  all  other  lands  of  the  state  of  California,  were  ceded 
to  the  United  States  by  Mexico,  by  the  treaty  of  Guadaloupe 
Hidalgo,  of  February  2, 1848.    On  June  23, 1848,  prior  to  the 
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orgaDizatioQ  of  the  state  government  of  California^  and  while 
under  the  ezolusive  sovereignty  and  jurisdiction  of  the  United 
States,  Captain  J.  L.  Folsom,  assistant  quartermaster  U.  S.  A.,  in 
compliance  with  instructions  given  by  B.  Riley,  brigadier-general 
U.  S.  A.,  and  military  governor  of  California,  dated  March  29, 
1848,  established  the  boundaries  of  the  said  military  reservation, 
which  boundaries  included  the  point  where  the  homicide  is  al- 
leged to  have  been  committed.  Afterwards,  on  November  30, 
1848,  on  the  recommendation  of  the  President,  a  joint  commis- 
sion of  navy  and  engineer  oiScers  was  appointed  for  the  purpose 
of  examining  the  coast,  with  a  view  to  selecting  military  reser- 
vations. Said  commissioners,  on  March  31, 1850,  recommended 
the  reservation  of  the  Presidio,  with  boundaries  including  the 
point  where  the  homicide  is  aliped  to  have  been  committed. 
Thereafter,  on  November  6, 1850,  Millard  Fillmore,  President  of 
the  United  States,  by  an  executive  order,  exempted  and  reserved 
from  sale,  for  public  services,  the  last-mentioned  tract.  After- 
wards, by  an  executive  order  issued  by  Millard  Fillmore,  Presi- 
dent of  the  United  States,  dated  December  31, 1851,  which  order 
was  confirmed  by  an  act  of  Congress  approved  May  9, 1876,  the 
boundaries  of  said  reservation  were  somewhat  modified,  but  they 
still  include,  and  they,  at  all  times,  included  the  point  at  which  said 
homicide  is  alleged  to  have  been  committed.  On  September  9, 
1850,  California  was,  by  act  of  Congress,  admitted  as  a  state  into 
the  Union,  ^'on  an  equal  footing  with  the  original  states  in  all 
respects  whatever.'^  There  was  no  reservation  of  sovereignty 
over  any  part  of  the  public  lands.  The  only  condition  was,  that 
there  should  be  no  "  interferences  with  the  primary  disposal  of 
the  public  lands  within  its  limits,"  and  that  the  state  ''shall  pass 
no  law,  and  do  no  act,  whereby  the  title  of  the  United  States  to, 
and  right  to  dispose  of  the  same  shall  be  impaired,  or  questioned ; 
and  that  they  shall  never  lay  any  tax  or  assessment  of  any  de- 
scription whatsoever  upon  the  public  domain  of  the  United 
States."  (9  Stats.  452.)  The  only  act  of  the  %islature  of  Cali- 
fornia brought  to  the  attention  of  the  court,  that  can  possibly  be 
regarded  as  affecting  the  question,  is,  the  act  of  April  27,  1852, 
which  provides  "thattheconsentof  the  legislature  of  California  be, 
and  the  same  is  hereby  given  to  the  purchase  by  the  government 
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of  the  United  States,  or  under  the  authority  of  the  same,  of  any 
tract,  piece,  or  parcel  of  land  from  any  individual  or  individuals, 
bodies  politic  or  corporate,  within  the  boundaries  or  limits  of 
this  state,  for  the  purpose  of  erecting  thereon  armories,  arsenals, 
forts,  fortifications,  navy-yards  or  dock-yards,  magazines,  custom- 
houses, light-houses,  and  other  needful  public  buildings  or  estab- 
lishments whatsoever ;  and  all  deeds,  conveyances,  or  title  papers 
for  the  same  shall  be  recorded  as  in  other  cases,  upon  the  laud 
records  of  the  county  in  which  the  land  so  conveyed  may  lie; 
and  in  like  manner  may  be  recorded  a  sufficient  description,  by 
metes  and  bounds,  courses  and  distances,  of  any  tract  or  tracts, 
l^al  divisions  or  subdivisions,  of  any  public  land  belonging  to 
the  United  States,  which  may  be  set  apart  by  the  general  gov- 
ernment, for  any  or  either  of  the  purposes  before  mentioned,  by 
an  order,  patent,  or  other  official  document  or  paper  so  describ- 
ing such  land.  The  consent  herein  and  hereby  given  being  in 
accordance  with  the  seventeenth  clause  of  the  eighth  section  of 
the  first  article  of  the  constitution  of  the  United  States,  and  with 
the  acts  of  Congress  in  such  cases  made  and  provided."  (Stats. 
1852,  149;  1  Hitt.  Laws,  sec.  4215.)  At  the  time  the  homicide 
is  alleged  to  have  been  committed,  no  description  by  metes  and 
bounds,  or  otherwise,  had  been  recorded  upon  the  land  records 
of  the  city  and  county  of  San  Francisco,  as  provided  for  in  the 
latter  part  of  the  section  quoted.  The  deceased,  Samuel  M. 
Soper,  was,  at  the  time  of  his  death,  and  he  had  been  for  some 
time  prior  thereto,  first  sergeant  of  troop  A,  Second  Cavalry, 
U.  S.  A.,  stationed  at  the  Preside.  The  defendant  was  at  the 
same  time  a  private  in  the  same  troop,  stationed  at  the  same  place. 
Upon  the  foregoing  state  of  facts,  is  the  point  where  the 
homicide  is  alleged  to  have  been  committed  "a  place  .... 
under  the  exclusive  jurisdiction  of  the  United  States?"  We  do 
not  think  it  is,  and  not  being  so,  the  act  is  not  an  offense  against 
the  United  States,  within  the  meaning  of  section  5339,  Revised 
Statutes,  or  an  offense  over  which  the  United  States  courts 
have  jurisdiction.  This  point  is  authoritatively  determined  by 
the  supreme  court  of  the  United  States  in  the  late  case  of 
Railroad  Company  v.  Ixxwe,  114  U.  8.  525.  In  that  case  the 
reservation  at  Fort  Leavenworth  was  situate  precisely  like  that 
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at  the  Presidio^  at  the  time  of  the  admiasioii  of  Kanaafl  into  the 
Union.    Says  the  court : — 

^^The  land  oonstitnting  the  reservation  was  part  of  the 
territory  acquired  in  1803  by  cession  from  France,  and,  until 
the  formation  of  the  state  of  Kansas,  and  her  admission  into  the 
Union,  the  United  States  possessed  the  rights  of  a  proprietor, 
and  had  political  dominion  and  sovereignty  over  it  For  many 
years  before  that  admission  it  had  been  reserved  fix>m  sale  by 
the  proper  authorities  of  the  United  States,  for  military  pur- 
poses, and  occupied  by  them  as  a  military  post.  The  jurisdiction 
of  the  United  States  over  it  during  this  time  was  necessarily 
paramount.  But  in  1861  Kansas  was  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  states;  that  is,  with  the 
same  rights  of  political  dominion  and  sovereignty,  subject  like 
them  only  to  the  constitution  of  the  United  States.  Congress 
might  undoubtedly,  upon  such  admission,  have  stipulated  for 
the  retention  of  the  political  authority,  dominion,  and  legisla- 
tive power  of  the  United  States  over  the  reservation,  so  long  as 
it  should  be  used  for  military  purposes  by  the  government; 
that  is,  it  could  have  excepted  the  place  from  the  jurisdiction 
of  Kansas,  as  one  needed  for  the  uses  of  the  general  govern- 
ment. But  from  some  cause — inadvertence,  perhaps,  or  over- 
confidence  that  a  recession  of  such  jurisdiction  could  be  had 
whenever  desired — no  such  stipulation  or  exception  was  made. 
The  United  States  therefore  retained,  after  the  admission  of  the 
state,  only  the  rights  of  an  ordinary  proprietor." 

These  observations  are  as  applicable  to  the  Presidio  as  to  the 
Fort  Leavenworth  reservation,  as  will  be  seen  by  reference  to 
the  act  admitting  California.  The  only  reservation  relating  to 
the  public  land  affected  the  proprietary  interest  of  the  United 
States  in  the  lands.  That  interest  was  to  be  in  no  way  interfered 
with.  There  was  no  reservation  whatever  as  to  sovereignty,  or 
govcrmental  powers  or  jurisdiction.  There  was  no  distinction 
made  in  the  act  of  admission  between  these  lands  and  other  lands 
constituting  the  public  domain  in  California.  There  being  no 
reservation  of  govermental  powers  or  jurisdiction  over  the  Pre- 
sidio lands  in  the  act  admitting  California  into  the  Union,  in 
the  language  of  the  supreme  court  in  the  case  cited,  ^Hhe  United 
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States,  therefore,  letained,  after  the  admissioii  of  the  state,  only 
the  rights  of  an  ordinary  proprietor.'^  And  again,  sajs  the 
court: — 

''The  consent  of  the  states  to  the  purchase  of  lands  within 
diem  for  the  special  pnrpoees  named  is,  however,  essential, 
under  the  ocmstitntion^  to  the  transfer  to  the  general  government, 
with  the  title,  of  political  jurisdiction  and  dominion.  Where 
lands  are  acquired  without  such  consent,  the  poesession  of  the 
United  States,  unless  political  jurisdiction  be  ceded  to  them  in 
some  other  way,  is  sitnply  that  of  an  ordinary  proprietor/' 

The  United  States  were  both  proprietors  and  sovereigns  of 
the  Presidio  lauds  till  the  admission  of  the  state  of  California 
into  the  Union.  By  the  act  of  admission,  reserving  only  their 
proprietary  right  over  these  lands,  they  relinquished  to  the  state 
their  governmental  or  local  sovereign  right  and  jurisdiction,  and 
were  thenceforth  only  proprietors  in  the  sense  that  any  natural 
person  owning  land  is  a  proprietor.  Having  so  relinquished 
their  sovereign  rights,  that  condition  remains  to  this  day,  unless 
the  state  has  in  some  way,  either  directly  or  by  implication, 
receded  to  the  United  States  its  sovereign  jurisdiction.  This 
could  be  done  by  direct  cession,  or  by  consenting  through  its 
legislature  to  the  purchase  of  land  for  such  govermental  pur- 
poses, and  a  purchase  for  such  purposes  in  pursuance  of  such 
consent.  Neither  has  been  done  in  this  instance.  There  is  no 
act  directly  ceding  the  jurisdiction.  By  the  act  of  1852,  as  we 
have  seen,  the  l^islature  in  the  proper  form  consented  that  the 
United  Stated  might  purchase  lands  for  certain  specific  purposes, 
including  military  purposes.  But  these  lauds  were  not  so  pur- 
chased. They  were  owned  by  the  United  States  before  Cali- 
fornia became  a  state,  and  by  her  admission  into  the  Union  the 
sovereignty  was  relinquished.  That  sovereignty  was  not  receded 
by  the  consent  of  the  state  to  the  purchase  of  other  lands  for 
similar  purposes.  The  cession  of  exclusive  jurisdiction  over 
these  lands  is  not  within  the  purview  of  the  act.  The  act,  it  is 
true,  in  another  provision,  authorizes  the  recording  of  a  de- 
scription by  metes  and  bounds,  or  other  definite  description 
in  the  land  records  of  the  county  '^  of  any  public  lands  belonging 
to  the  United  States,  which  may  be  set  apart  by  the  general 
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government,  for  any  or  either  of  the  purposes  before  mentioned, 
hy  an  order,  patent,  or  other  official  document  or  paper  so 
describing  such  land.'^  But  the  purpose  or  effect  of  such 
recording  is  not  prescribed.  It  may  have  been  intended  only 
for  the  purpose  of  affording  record  evidence  of  title,  as  in  the 
case  of  records  of  title  in  parties.  There  is  no  statement  of  a 
purpose,  direct  or  by  implication,  to  divest  the  state  of  its 
sovereignty  over  the  lands  so  described  and  recorded  by  such 
record.  It  is  doubtful,  at  least,  whether  such  a  record  under 
this  act  would  have  that  effect.  Such  effect  should  not  be  given 
the  record,  unless  that  be  clearly  the  purpose  of  the  l^islature. 
But  it  is  unnecessary  to  determine  the  effect  of  such  a  record 
now,  as  none  whatever  had  been  made  at  the  time  of  the  alleged 
commission  of  the  homicide  charged.  Nothing  had  then  been 
done  under  any  provision  of  this  act.  A  subsequent  record 
could  not  have  the  effect  to  now  make  that  act  an  offense  against 
the  United  States  which  was  not  an  offense  at  the  time  the  act 
was  performed. 

We  know  of  no  other  act  of  the  state  of  California,  through 
its  legislature  or  otherwise,  by  which  a  retrocession  of  its  sover- 
eign jurisdiction  over  the  Presidio  military  reservation  has  been 
made  to  the  United  States.  The  result  is,  the  Presidio  reserva- 
tion is  not  within  the  exclusive  jurisdiction  of  the  United  States, 
and  the  acts  charged  do  not  constitute  an  offense  against  the 
United  States  under  section  6339,  Revised  Statutes,  or  of  which 
this  court  has  jurisdiction.  The  indictment  must,  therefore,  be 
quashed  on  that  ground,  and  it  is  so  ordered. 


United  States  v.  Mason. 

OlBOUIT  COUBT,  NOBTHOUr  DiBTBIOT  OV  CAJJFOBSXUl. 

Habgh  6, 1888. 

1.  Seamen— Desebtzok—Bhifpiho  ComnasioNEBs'  Aor,  Beotion  61  (17  Staib. 
262).— The  proviflion  of  iiection  61  of  the  act  of  June  17, 1872,  carried  into  sec- 
tion 4596,  Beyised  Statatee,  relating  to  shipping  commiBsionerB,  making  deser- 
tion an  offense,  since  tlie  passage  of  the  act  of  June  9, 1874  (18  Stats.  64),  has  no 
application  to  coasting  yessels  navigating  the  Pacific  Ooean  between  the  ports  of 
Ban  Francisco  and  Ban  Diego,  in  the  state  of  California. 
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%  Same— Statutes— RkpsUi  bt  Bkvibed  STATum.->The  BeviMed  Statntet, 
thongh  adopted  after  Uie  passage  of  the  said  act  of  June  9,  lb74,  do  not  repeal 
the  proTiitious  of  (he  latter  act. 

Before  Sawyeb,  Circuit  Judge. 

Id  formation  for  desertion  against  a  seaman. 

Mr.  Geo.  W.  Towky  for  plaintiff. 

Mr.  H.  W.  HutUm,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  information  for  desertion, 
against  a  party  who  shipped  as  a  seaman  on  the  steamship  Queen 
of  the  Pacific,  for  a  voyage  from  San  Francisco  to  San  Diego,  in 
the  state  of  California,  and  return.  It  is  framed  under  section 
51  of  the  shipping  commissioners'  act  of  June  7, 1872  (17  Stats. 
262),  carried  into  the  Bevised  Statutes  in  section  4596.  No 
other  provision  of  the  statute  has  been  called  to  my  attention, 
and  I  am  not  aware  of  any,  making  the  acts  charged  an  offense. 
The  act  of  June  9, 1874,  provides  that  "  none  of  the  provisions 
of  an  act  entitled  'An  act  to  authorize  the  appointment  of  ship- 
ping commissioners  by  the  several  courts  of  the  United  States, 
to  superintend  the  shipping  and  discharge  of  seamen  engaged  in 
the  merchant  ships  belonging  to  the  United  States,  and  for  the 
further  protection  of  seamen,'  shall  apply  to  sail  or  steam  ves- 
sels engaged  in  the  coastwise  trade,  except  the  coastwise  trade 
between  the  Atlantic  and  Pacific  coasts,  or  in  the  lake-going 
trade,  touching  at  foreign  ports,  or  otherwise,  or  in  the  trade 
between  the  United  States  and  British  North  American  posses- 
sions, or  in  any  case  where  the  seamen  are  by  custom  or  agree- 
ment entitled  to  participate  in  the  profits  or  result  of  a  cruise  or 
voyage."  (18  Stats.  64.)  This  vessel,  going  on  a  voyage  from 
San  Francisco  to  San  Diego,  in  the  state  of  California,  is  not 
one  of  the  vessels  excepted.  The  language  of  non-application 
is  the  broadest  possible.  It  is,  "none  of  the  provisions"  of  the 
shipping  commissioners'  act  shall  apply  to  this  vessel  or  voyage, 
and  the  provision  under  which  the  offense  is  charged  is  one  of 
the  provisions  of  that  act,  and  beyond  all  question  within  the 
provision  of  the  last  act  quoted.  It  in  effect  clearly  repeals  the 
prior  act  with  reference  to  the  ship  and  voyage  in  question. 
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The  only  other  posdible  question  is,  whether  the  adoption  of 
the  Kevised  Statutes,  with  the  provisions  of  the  shipping  com- 
missioners' act  incorporated  in  them,  on  June  22d,  a  few  days 
after  the  passage  of  the  said  act  of  June  9,  1874,  repealed  the 
latter;  and  the  Revised  Statutes  expressly  answer  this  question 
in  the  negative.  Section  6601,  Revised  Statutes,  is  in  the  fol- 
lowing language :  — 

**  The  enactment  of  the  said  revision  is  not  to  affect  or  repeal 
any  act  of  Congress  passed  since  the  first  day  of  December,  one 
thousand  eight  hundred  and  eighty-three,  and  all  acts  passed 
since  that  date  are  to  have  full  effect  as  if  passed  after  the  enact- 
ment of  this  revision ;  and  so  far  as  such  acts  vary  in  form  or 
conflict  with  any  provision  contained  in  said  revision,  they  are 
to  have  effect  as  subsequent  statutes,  and  as  repealing  any  por- 
tion of  the  revision  inconsistent  therewith.'' 

There  can  be  but  one  possible  construction  put  upon  this  pro- 
vision, and  that  is,  that  whatever  there  is  in  the  revision  taken 
from  the  shipping  commissioners'  act,  that  is  in  conflict  with  the 
said  act  of  June  9, 1874,  is  repealed.  The  Revised  Statutes  are 
made  to  take  effect  from  December  31,  1883,  and  as  if  passed 
on  that  day,  '^and  all  other  acts  passed  aft>er  that  date,  although 
in  fact  passed  before  the  Revised  Statutes,  are  to  be  treated  and 
enforced  as  subsequent  statutes,  repealing  the  Revised  Statutes, 
so  far  as  they  are  inconsistent  therewith."  (In  re  Oregon  BvL 
P.  &  Pvb.  (h.  3  Sawy.  616,  617.)  I  so  held,  immediately  aft«r 
the  passage  of  the  act  of  June  9,  1874,  in  the  case  of  a  seaman 
who  was  convicted  for  a  most  atrocious  and  brutal  assault  and 
battery  upon  the  master  of  a  coasting  vessel,  under  the  sixth 
clause  of  section  4596,  Revised  Statutes.  Aftier  conviction,  and 
before  sentence,  the  statute  of  June  9,  1874,  came  to  hand,  and 
I  was  obliged  to  arrest  judgment  on  the  ground  that  the  pro- 
vision had  ceased  to  be  applicable  to  that  class  of  coasting  ves- 
sels before  the  commission  of  the  offense.  Other  courts,  so  far 
as  I  am  aware,  have  uniformly  taken  the  same  view  of  the  stat- 
ute. ( UnUed  States  v.  Bain,  5  Fed.  Rep.  192 ;  United  J^atea  v. 
Eing,  23  Fed.  Rep.  141;  Burdett  v.  WiUiama,  27  Fed.  Rep.  117; 
UnUed  States  v.  BueUey,  31  Fed.  Rep.  805;  Uniied  Staiea  v.  The 
Grace  Lathrop,  95  U.  S.  532.) 
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For  the  reasoos  given,  the  act  chaiged  does  not  oonstitute  an 
offense  under  the  statutes  of  the  United  States^  and  the  informa- 
tion must  be  quashed^  and  it  is  so  ordered. 


Bakeb  v.  United  States. 

OaouxT  OouBTi  Dnraioi  or  OAuronoA* 
MiBCB  6, 1888. 
ComB— Juumono^^OLAnn  aoasist  UnnD  Btatm— B^btsiiiio  Co»- 


TBAOiB.— nie  loi  of  OongreM  of  Martsh  8,  1887  (24  Stati.  605),  proTidet  that 
vhera  the  amoant  in  eontroTany  ia  betwean  oua  thooiaod  doOara  and  ten  tboQ- 
land  doUaza  the  dronit  oonrti  ihall  have  oonoozrani  Joriidiotion  with  tha  eoort 

of  olaima  of  "all  olaima  ....  founded  npon  •  .  •  •  anylawof  Oongreia 

or  upon  any  oontraot,  exproia  or  implied,  wHii  the  government  of  the  United 
Btatea,"  etc.;  "daimawhioh  havia  heretofore  been  lejeeted  or  reported  on  ad- 
ronelj  by  any  court,  department,  or  commisaion  aothoriaed  to  hear  and  deter- 
mine the  same"  being  excepted.  The  oomplaint  npon  a  lorteying  ood tract  let 
ont  that  ttie  Borreyor^neral  of  California  had*  approTed  the  fleld^notea,  and 
eertified  them,  aa  well  m  the  performance  of  the  work,  bnt  that  before  he  for^ 
warded  hia  report  to  Waahington,  D.  0.,  he  waa  initmoted  by  the  commiieioner 
of  the  genenl  land  ofllee  to  proceed  no  forther  tn  the  matter.  Under  the  terma 
of  the  agreementi  thii  report  ehonld  have  gone  to  the  aaid  commiaeioner,  and,  if 
approve^  by  him,  been  then  referred  to  the  auditor  for  final  allowance  and  pay- 
ment flMsC,  on  demnrrer  to  complaint,  that  the  claim  had  not  been  "  hereto- 
fbre  rojected  or  reported  on  adveraely/'  within  the  meaning  of  the  act,  and  that 
the  drenit  conrt,  sitting  in  California,  had  Jnriadiotlon,  the  amount  iued  for 
being  between  one  thonaand  doUare  and  ten  thooeand  doUan. 

Before  Sawteb,  Circuit  Judga^ 
At  law.    On  demurrer  to  complaint. 
Mr.  A.  P.  Van  Duzen,  for  plaintiff. 
Mr.  J.  1.  Oarej/,  United  States  Attorney,  for  defendant. 

SawteBi  CLreuit  Judge.  This  is  a  suit  on  one  of  these  sur- 
veying contracte — a  civil  suit  to  recover  the  amount  due  on  one 
of  these  contracts — the  persons  conneoted  with  which  are  under 
indictment  in  this  court  for  eonc^iiriiig  to  defraud  the  govern- 
ment. The  point  is  made  and  urged,  that  l^e  court  has  no 
jurisdiction,  for  the  reason  that  tiiis  particular  claim  has  already 
been  passed  upon  by  the  land  department  at  Washington,  and 
igected;  and  that  it  so  appears  upon  the  fiuse  of  the  complaint. 
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I  do  not  SO  read  it.  The  contract  is  set  out  in  full,  and  in  con- 
nection with  the  other  allegations  in  the  complaint^  I  think  a 
good  cause  of  action  is  stated.  The  objection  made  to  the  juris- 
diction iBy  that  the  case  stated  is  not  within  the  terms  of  the  act^ 
as  it  appears  to  have  been  considered  and  rejected  hy  the  proper 
depai*tment. 

The  act  of  March  3, 1887,  conferred  jurisdiction  on  the  court 
of  claims  to  hear  and  determine  ''all  claims  ....  founded 
upon  .  •  •  •  any  law  of  Congress,  •  •  •  •  or  upon  any  contract, 
express  or  implied,  with  the  government  of  the  United  States/' 
etc.,  provided  nothing  in  the  act  shall  be  construed  to  give  juris- 
diction to  hear  and  determine ''claims  which  have  heretofore 
been  rejected,  or  reported  on  adversely  by  any  court,  department, 
or  commission  authorized  to  hear  and  determine  the  same.''  (24 
Stats.  505.)  Section  3  gives  concurrent  jurisdiction  to  the  circuit 
court  over  all  such  claims  wherein  the  amount  claimed  exceeds 
one  thousand  dollars,  and  is  less  than  ten  thousand  dollars.  I 
am  not  fully  satisfied  what  the  exception  as  to  a  determination 
or  reporting  against  by  a  department  is  intended  to  embrace. 
But  giving  the  provision  its  broadest  signification,  it  only  ex- 
tends to  claims  "heretofore''  acted  upon  and  rejected  by  the 
department,  that  is  to  say,  before  the  passage  of  the  act;  and 
that  does  not  include  the  contract  set  out  in  the  complaint  in 
this  action.  The  complaint  does  not  say  that  the  daim  has 
been  passed  upon  by  the  department  at  Washington,  and  re- 
jected. The  surveyor-general  was,  according  to  the  contract,  to 
approve  and  certify  to  the  field-notes,  and  certify  to  the  amount 
due,  and  then  his  approval  and  certificate  were  to  be  sent  to 
Washington,  where  it  was  to  be  considered  by  the  commissioner 
of  the  general  land  office  for  his  approval,  and  then  referred  to 
the  auditor  for  final  allowance  and  payment,  so  that  the  auditor 
was  the  man  to  finally  pass  upon  the  claim.  The  averments 
are  that  the  surveyor-general  approved  and  certified  to  the  field- 
notes  in  the  proper  mode — had  approved  the  field-notes;  certified 
that  the  work  was  performed  in  accordance  with  the  contract, 
and  that  the  plaintiff  is  entitled  to  his  money ;  but  that  before 
he  forwarded  his  report  to  Washington,  he  received  orders  from 
the  commissioner  of  the  general  land  office  not  to  take  any  further 
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action  in  it^  or  to  report  it  to  Washington.  That  in  consequence 
of  these  positive  and  distinct  orders^  it  had  never  been  forwarded 
to  Washington;  consequently  the  department  at  Washington 
whose  duty  it  was  to  pass  upon  the  claim  never  did  consider  and 
pass  upon  it^  and  it  never  was  determined  or  rejected.  On  the 
contrary,  by  the  action  of  the  commissioner,  consideration  was 
prevented,  and  it  was  not  determined  or  rejected  by  the  proper 
department  before  the  passage  of  the  act,  or  at  any  time.  I  do 
not  think  it  comes  within  the  proviso,  that  excluded  from  juris- 
diction claims '^heretofore 'determined  or  rejected  by  the  de- 
partment, giving  the  statute  the  broadest  signification.  I  do  not 
think  it  comes  within  the  purview  of  that  prohibitory  clause,  and 
the  complaint  states  a  good  cause  of  action  over  which  the  court 
has  jurisdiction. 

The  demurrer  must  therefore  be  overruled,  and  it  is  so  ordered. 


Levtson  v.  Balfour  et  al. 

CnOUIT  OOUST,  NOBTHKBH  DiBTBIOT  OV  CAIiirOBNU. 

Habok  19. 1888. 

1.  Faotobs  akd  Bbokebs — Auteobitt — OoHBTBUcrioir  or  Costbagt. — A  direction 

to  BeU  "  Blam'8  ahells ;  total  shipment ;  not  nnder  £85  per  ton,"  does  not  author- 
ise the  consignee  to  sell  parts  of  the  shipment  of  aTerage  quality  at  or  aboye 
the  limit,  and  thus  throw  the  part  unsold  upon  the  hands  of  the  owner.  The 
consignee  is  only  authorized  to  sell  in  one  lot,  or,  at  least,  to  sell  the  whole  in 
such  manner  as  to  realize  the  price  limited  for  the  whole  lot. 

2.  Samb— ExoxEDiNO  AuTHOBiTZ — LiABiUTT  TO  OoNBiovoB. — Where  a  consignee 

of  goods  of  different  qualities  is  only  authorized  to  sell  the  whole  in  one  lot,  at 
a  limited  price  per  ton,  sells  a  part  of  average  quality  at  a  price  abore  the  limit, 
but  does  not  sell  the  remainder,  he  is  Uable  to  account  to  the  consignor  for  the 
whole  at  the  price  limited. 

Before  Sawyeb,  Circuit  Judge. 

At  Law.    Action  bj  H.  Levison  against  A.  Balfour  and  others. 

Messrs.  Fox  &  Kellogg,  for  plaintiff. 

Messrs.  Page  &  Eels,  for  defendants. 

Sawyer,  Circuit  Judge.    Prior  to  July  30, 1885,  Leon  Blum 
had  a  shipment  of  three  qualities  of  mother-of-pearl  shells. 
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amonntiDg  in  the  aggregate  to  twenty-five  tons  and  a  iraction, 
in  the  hands  of  the  defendants'  Liverpool  agents  for  sale.  He 
transferred  the  shells  to  plaintiff^  and  on  July  30th  notified 
defendants  of  tlie  fiict  He  introduced  plaintiff  to  Mr.  Bruce, 
one  of  the  defendants,  and  a  verbal  arrangement  was  made 
between  Mr.  Bruce,  on  behalf  of  the  defendants,  and  plaintiff, 
to  continue  them  in  defendants'  hands  for  sale  until  they  were 
otherwise  disposed  of.  In  the  language  of  the  plaintiff,  they 
were  to  be  sold  at  '^£86  sterling  per  ton  for  the  total  consign- 
ment." Plaintiff  also  used  the  word  "telquel,*'  signifying  "as 
is.''  In  the  language  of  Mr.  Bruce,  defendants  were  authorized 
"  to  sell  the  total  shipment  not  under  £85  per  ton,"  and  these  state- 
ments are  corroborated  by  two  other  witnesses,  Blum  and  Marshal, 
who  were  present.  Mr.  Bruce  made  a  pencil  memorandum  of  a 
dispatch  to  be  sent  to  his  Liverpool  house,  and  promised  to  send 
Mr.  Levison  a  copy  of  his  dispatch.  Accordingly  a  letter  dated 
on  that  day  was  immediately  sent  by  defendants  to  plaintiff,  in 
which  they  enclosed  copy  of  invoice  and  other  papers  relating  to 
the  matter,  and  said,  among  other  things :  "  As  requested  by  you, 
we  will  cable  our  Liverpool  friends  as  follows:  'Blum  shells; 
total  shipment ;  arrange  at  not  under  £85.'  By  mail  we  shall  ad- 
vise Messrs.  Balfour,  Williamson  &  Co.  that  Mr.  Blum  has  trans- 
ferred the  entire  shipment  to  you,  and  if  unsold  they  will,  when 
called  upon,  deliver  the  same  to  your  order  on  payment  of 
freight  and  all  charges  which  have  been  incurred  at  Liverpool. 
It  is  understood  that  if  our  friends  sell  the  shells  they  will 
charge  the  usual  commission  of  2}  per  cent,  exclusive  of  broker- 
age, on  the  gross  amount,  in  whi(^  case  you  will  receive  credit 
for  commissions  now  charged  by  us  on  the  amount  originally 
advanced  to  Mr.  Blum,  and  which  has  this  day  been  paid,"  the 
amount  so  advanced  being  $7,000.  Defendants  on  that  after- 
noon sent  to  their  Liverpool  firm  a  tel^ram  as  follows:  "Blum 
shells  per  Bell  Rock.  Total  shipment.  Arrange  at  not  under 
£85  per  ton ."  On  September  28th,  by  letter  of  that  date,  defend- 
ants notified  plaintiff  of  a  sale  of  four  tons  of  the  sliells,  made 
up  of  proportional  parts  of  different  qualities.  The  parts  sold 
were  taken  from  the  different  qualities  of  shells  in  such  propor- 
tion as  to  leave  the  average  quality  a  little  higher  than,  or  at 
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least  fully  as  high  as,  the  portion  sold.  The  shells  sold  for  £87 .1 0 
per  ton.  The  report  of  sales  contained  no  charge  of  commis- 
sions. They  report  sales,  and  in  their  letter  add :  ''  And  we 
trust  same  will  be  satisfactory .''  The  plaintiff  promptly  replied 
to  defendants'  said  report  by  letter  dated  September  30th,  in 
which  he  says :  — 

"  In  reply  to  yonrs  of  28th  instant,  I  beg  to  say,  that  the 
authority  to  sell  shells  ex  Bell  Rock  was  'total  shipment'  only 
and  not  in  lots.  I  reject  the  affirmance  of  your  advice  to  me 
of  the  28th  instant.  I  am  compelled  to  hold  you  to  original 
terms,  referring  to  your  letter  of  July  30, 1885,  quoting  £85  for 
the  total  shipment.'' 

To  this  letter  the  defendants  replied  by  letter  of  same  date : — 

"  We  are  in  receipt  of  your  favor  of  date,  and  regret  you  do 
not  seem  willing  to  approve  of  our  friends'  small  sale  of  shells 
ex  Bell  Rock.  Their  advices  state  that  the  four  tons  would  be 
made  up  of  proportionable  quantities  of  the  three  lots,  and  as 
their  buyer  had  good  hopes  of  placing  the  remainder,  they  were 
induced  to  make  the  sale.  We  consider  our  friends  acted  en- 
tirely for  your  interest,  and  on  their  behalf  we  decline  to  view 
the  matter  in  any  other  light.  As  it,  however,  does  not  appear 
that  our  friends  are  likely  to  give  satisfitction,  we  will  thank 
yon  to  instruct  your  agent  to  take  delivery  of  the  shells — sub- 
ject to  payment  of  charges  which  have  accrued  thereon  — and  as 
we  shall  also  request  Messrs.  Balfour,  Williamson  &  Co.  to  take 
no  further  steps  to  sell  them." 

On  the  same  daie,  September  30th,  defendants  sent  plaintiff  a 
note  as  follows : — 

'^  Referring  to  our  letter  of  even  date,  we  now  hand  you  order 
on  our  Liverpool  house  for  the  delivery  of  the  balance  of  the 
shipment  of  pearl  shells  per  Bell  Rock,  and  enclosed  with  it  an' 
order  dated  September  30,  1885,  addressed  to  Messrs.  Balfour, 
Williamson  &  Co.,  Liverpool,  as  follows:  'Please  deliver  to  the 
order  of  Wm.  H.  Levison,  San  Francisco,  the  balance  of  the- 
shipment  of  pearl  shells  per  Bell  Rock  (ss)  on  payment  of  all. 
charges  which  have  accrued  thereon.' " 

Plaintiff  again  immediately  confirmed  his  former  letter,  repu- 
diated said  sales,  returned  the  order  for  balance  of  shellsy» 

ZIILaAWT.^19. 
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demanded  a  delivery  of  the  whole  consignment  of  shells,  and 
offered  to  pay  all  charges  against  the  same  upon  snch  delivery, 
but  refused  to  receive  the  said  shells  remaining  after  said  sale, 
or  less  than  the  whole  lot.  The  defendants,  being  unable  to 
deliver  the  whole  lot,  declined  on  that  ground,  and  thereupon 
the  plaintiff  demanded  payment  for  the  whole  twenty-five  and  a 
fraction  tons  of  said  shells,  less  charges,  at  the  price  of  £85  per 
ton,  which  defendants  refused  to  pay,  whereupon  this  suit  was 
promptly  brought,  October  17,  1886,  to  recover  the  said  sum  as 
for  a  conversion.  The  account  of  sales  furnished  by  defendants 
and  introduced  in  evidence  showed  sales  to  the  amount  of  about 
one  ton  and  a  half  more  than  the  four  tons  before  reported  sold, 
the  same  being  of  an  average  quality,  and  at  prices  above  the 
£85  limit,  but  this  latter  was  not  reported  to  plaintiff  till  long 
after  suit  was  brought. 

Upon  the  facts  stated,  the  question  arises  whether  the  defend- 
ants' authority  to  sell  was  limited  to  a  sale  of  the  whole  lot,  at 
a  single  sale,  or  whether  they  were  authorized  to  sell  in  small 
lots  when  opportunity  occurred,  provided  the  lots  sold  were  of 
an  average  quality,  and  not  sold  below  the  limit  of  £85  per  ton. 
The  terms  of  the  final  contract  must  be  regarded  as  expressed 
in  defendants'  letter  of  July  30,  1885,  wherein  they  give  the 
instructions  as  telegraphed  to  their  correspondents  in  Liverpool, 
viz.:  ''Blum's  shells;  total  shipment;  arrange  at  not  under 
£85."  These  are  the  terms  of  the  contract  as  finally  expressed 
in  writing  by  defendants  themselves,  which  were  accepted  by 
plaintiff  by  acquiescing  without  objection  upon  receipt  of  defend- 
ants' letter,  and  which  he  subsequently  insisted  upon  by  refer* 
ring  to  it  as  containing  the  contract  in  his  letter  of  September 
30th,  respecting  the  sale.  The  rights  of  the  parties  must  there- 
fore depend  upon  the  construction  of  the  contract  as  thus 
expressed.  Upon  a  careful  consideration  of  the  contract,  I  think 
the  reasonable  and  fair  construction  of  the  language  is,  that  the 
defendants  were  limited  to  a  sale  of  the  shipment  in  a  single  lot 
at  one  sale,  or  that,  if  they  assumed  to  sell  in  parcels,  even  at 
higher  prices,  they  assumed  the  risk  of  being  unable  to  sell  the 
balance  at  such  prices  as  to  make  a  sale  of  the  whole  cargo  yield 
£86  per  ton.    They  were  not  authorized  to  sell  small  lots,  and 
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throw  the  remainder  which  they  were  unable  to  sell  back  upon 
the  hands  of  the  owner;  and  by  so  selling  a  part,  without  the 
authority  of  the  owner,  and  thus  putting  it  out  of  their  power 
to  return  the  whole  shipment,  they  rendered  themselves  liable 
to  account  for  the  whole  lot  at  the  price  limited.  That  the 
plaintiff  understood  that  he  had  by  the  contract  limited  the 
authority  to  sell  in  one  lot,  or  at  least  that  defendants  should 
sell  all  at  the  price  stated,  there  can  be  no  possible  doubt,  for 
that  was  the  construction  he  put  upon  it,  and  insisted  upon  at 
all  times.  He  was  not  a  jobber,  but  a  wholesale  dealer,  and  this 
was  manifestly  understood  by  defendants.  He  was  not  engaged 
in  selling  goods  in  small  quantities,  but  dealing  in  whole  ship- 
ments. That  this  was  also  the  construction  put  upon  the  con- 
tract by  defendants  themselves,  there  can  be  no  doubt.  In  their 
report  of  sales  on  September  28th,  after  stating  amount  of  sales 
and  prices  without  charging  their  commissions  on  the  parts  sold, 
etc.,  they  close  their  letter  of  advice  with  '^we  trust  the  same 
will  be  satisfactory.''  This  would  seem  to  indicate  a  conscious- 
ness of  having  exceeded  their  authority,  for  there  was  no 
occasion  for  this  suggestion  of  a  desired  approval,  if  they  sup- 
posed they  had  kept  within  their  authority.  But  plaintiff 
immediately  repudiated  the  sale  as  being  without  authority,  call- 
ing their  attention  to  the  terms  of  the  authority,  as  expressed  in 
their  letter  to  him  of  July  30th.  The  defendants  immediately 
replied,  not  that  they  put  a  different  construction  upon  the  lan- 
guage, but  urging  that  their  correspondents  had,  in  their  judg- 
ment, and  in  the  judgment  of  the  defendants,  acted,  not  within 
their  authority,  "but  entirely  for  your  [plaintiff's]  interest;" 
that  they  "were  induced  to  make  the  sale"  as  their  buyer  had 
great  hopes  of  placing  the  remainder,  and  added  that  "since  our 
friends  are  not  likely  to  give  you  entire  satisfaction,  we  will  thank 
you  to  instruct  your  agents  to  take  delivery  of  the  shells,  subject 
to  the  payment  of  all  charges  which  have  accrued  thereon." 
Now,  this  is  not  the  language  of  parties  who  feel  conscious  of 
having  acted  within  their  authority,  but  rather  of  expostulation, 
seeking  a  ratification  because  they  had  acted  in  good  &ith,  believ- 
ing their  action,  though  unauthorized,  to  be  for  their  principal's 
best  interest,  and  seeking  approval  on  that  ground.    There  is 
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Bot  tbe  merest  suggestion;  directly  or  inferentiallj,  that  the 
defendants  did  not  understand  the  contract  precisely  as  the 
plaintiff  did.  And  there  is  no  intimation  anywhere  in  the  evi- 
dence that  the  defendants  construed  the  contract  differently 
from  the  plaintiff,  till  we  come  to  their  answer  to  the  complaint. 
If  they  entertained  a  different  view  of  the  meaning  of  the  con- 
tract, when  they  sold  in  lots  and  the  sale  was  repudiated,  they 
were  here  called  upon  at  the  time  to  so  state,  but  they  did 
nothing  of  the  kind.  Had  they  for  a  moment  supposed  they  had 
acted  within  their  authority,  they  would  certainly  have  planted 
themselves  upon  this  authority,  in  their  first  communication, 
and  would  never  have  sought  to  excuse  themselves,  and  seek 
approval  on  any  other  grounds.  It  is  quite  apparent,  therefore, 
I  think,  that  both  parties  construed  the  contract  alike,  and  that 
the  construction  now  sought  to  be  put  upon  it  by  defendants  is 
an  after-thought.  In  my  judgment,  by  selling  a  part,  without 
authority,  instead  of  the  whole,  and  thereby  putting  it  out  of 
their  power  to  return  the  whole  shipment  of  shells  to  plaintiff 
on  his  demand,  the  defendants  rendered  themselves  liable  to 
account  for  the  whole  shipment  at  £85  per  ton. 

There  was  an  attempt  to  prove  that  by  the  custom  of  mer- 
chants at  San  Francisco,  this  contract  authorized  a  sale  in  parcels 
at  or  above  the  price  limited.  But  this,  if  admissible  to  prove 
the  fact,  would  be  directly  against  the  construction  which  both 
parties,  as  we  have  seen,  themselves  manifestly  put  upon  the 
contract.  Besides,  the  evidence  does  not  satisfy  me  that  there 
is  any  such  recognized  established  custom.  The  precise  case, 
as  stated  in  the  contract  in  writing,  was  not  stated  to  the  several 
witnesses,  and  the  evidence,  when  carefully  analyzed,  at  best 
only  shows,  I  think,  that  if  the  goods  are  sold  in  parcels,  the 
whole  must  finally  be  sold  so  as  to  produce  the  required 
amount.  I  do  not  think  the  evidence  established  the  meaning 
of  such  contract  to  be,  that  the  consignee  is  authorized  to  sell  a 
part  of  the  goods  at  or  above  the  limit  and  throw  the  balance 
back  upon  the  hands  of  the  owner.  Upon  the  views  I  have 
expressed,  the  defendants  must  account  for  the  shells  at  the  rate 
of  £85  per  ton,  and  a  recovery  must  be  had  for  that  sum  after 
deducting  commissions,  brokerage^  and  other  proper  charges, 
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upon  the  whole,  less  ooramissions  already  paid  on  the  sum  of 
$7,000.  Of  course  the  loss  or  gain  to  defendants  will  be  only 
the  difference  between  the  price  limited  and  the  amount  for 
which  they  ultimately  sold  the  shells,  which  they  had  in  their 
possession.  It  does  not  appear  whether  they  have  sold  or 
not.  An  offer  of  £80  per  ton  for  remainder  appears  to  have 
been  made.  But  upon  the  view  expressed,  what  the  defendants 
ultimately  lose  or  gain,  as  the  case  may  be,  cannot  affect  the 
amount  of  the  recovery.  I  am  not  certain  that  the  evidence 
furnished  the  means  for  ascertaining  with  mathematical  precision 
the  amount  of  commissions  and  charges  to  be  deducted,  and  con- 
sequently the  amount  to  be  recovered.  If  so,  counsel  can  first 
agree  upon  the  amount,  and  it  will  be  inserted  in  the  findings. 
If  not,  I  will  send  it  to  a  referee  to  ascertain  the  brokerage  and 
charges.  The  contract  fixed  the  commissions  at  2^  per  cent, 
and  the  evidence  shows  that  commissions  on  $7,000  have  been 
paid.  Let  there  be  findings  and  judgment  in  pursuance  of  this 
opinion. 


Benkert  v.  Fedeb  et  al. 

GnOtJIT  COUBT,  NOBTHBRN  DI8TBICT  OF  OAJLZFOBNU. 

Habch  26,  1888. 

1.  Tbads-Mabss— IiorBiNOBMSitT—  MxASTms  OF  DAMAOBk  'The  owner  is  entitled 
to  recover  of  the  infringer  of  a  trade-mark  the  profits  arising  firom  the  sale  of 
the  eporious  goods,  with  the  trade-mark  impressed  npon  them.  He  is  not  lim- 
ited to  the  difference  between  the  price  for  which  the  spnriooB  goods  woald  sell 
without,  and  the  price  of  the  same  goods  with,  the  trade-mark  impressed  npon 
fhemi 

Before  Sawyeb,  Circuit  Judge. 

Suit  for  infringement  of  trade-mark. 

Mr.  M.  A.  WhecUony  for  complainant. 

Messrs,  Mastick,  Bddier  &  Mastick,  for  defendants. 

Sawyer,  Circuit  Judge.  This  is  a  suit  for  the  infringement 
of  a  trade-mark,  "C.  Benkert  &  Son,"  used  by  the  plaintiff,  doing 
business  under  that  name^  as  the  successor  in  interest  of  a  Phila- 
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delphia  firm  of  which  he  was  an  original  member,  engaged  in 
the  manu&cture  and  sale  of  boots  and  shoes,  upon  which  the 
trade-mark  was  stamped.  There  is  no  doabt  in  my  mind,  as  to 
the  right  of  the  plaintiff  as  an  original  owner  in  part,  and  suc- 
cessor in  interest  to  the  business,  to  this  trade-mark  acquired  by 
many  years'  use  (more  than  a  third  of  a  century),  and  so  gener* 
ally  known  as  to  have  almost  become  a  part  of  the  public  his- 
tory of  the  country.  And  I  have  as  little  doubt  that  defendants 
knowingly  and  wilfully  infringed  by  using  the  words  "0.  F. 
Benkert  &  Son,  Phila.,"  and  "C.  F.  Benkert  &  Son,''  on  at 
least  two  hundred  and  fifty  dozen  pairs  of  boots  and  shoes  sold 
by  them.  The  boots  and  shoes  so  sold  were  not  manufitctured 
by  defendants,  but  purchased  from  other  manufacturers  at  the 
East,  and  then  sold  by  them  with  the  simulated  trade-mark  of 
plaintiff  stamped  upon  the  soles  and  on  the  inside  of  the  boot- 
top.  Such  sale  is  admitted  by  the  defendants  in  their  answer 
and  in  the  testimony  of  defendant  Feder.  It  does  not  appear 
whether  they  were  so  stamped  before  or  after  purchase  by 
defendants,  but  they  were  sold  with  the  trade-mark  stamped 
upon  them. 

The  defendants  insist  that  the  measure  of  damages  or  profits 
should  be  limited  to  the  difference  in  price  for  which  the  goods 
would  sell  with  the  trade-mark  upon  them  and  the  price  for 
which  the  same  goods  would  sell  without  it.  I  am  unable  to 
adopt  any  such  rule.  It  would  be  exceedingly  indefinite,  and 
equivalent  to  giving  no  damages  or  profits  at  all.  How  would 
it  be  possible  for  any  one  to  say  how  much  less  a  pair  of  boots 
or  shoes  would  sell  without,  than  with  the  trade-mark  upon  it? 
There  would  be  no  definite  measure  of  compensation  for  the 
injury.  One  who  deliberately  and  knowingly  uses  another's 
trade-mark  commits  a  palpable  and  unmitigated  fraud,  for 
which  there  is  no  possible  excuse.  He  seeks  to  avail  himself 
of  the  good  reputation  of  another's  goods,  and  puts  his  own 
goods,  usually,  if  not  always,  of  an  inferior  quality,  upon  the 
market,  thereby  not  only  fraudulently  cutting  off  the  market 
from  the  party  who  has  by  years  of  labor,  and  at  great  expense, 
established  a  reputation  for  his  wares,,  but  in  addition  to  this 
injury,  destroys  or  injures  largely  that  reputation  which  is  the 
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foundation  of  the  owner's  business,  by  selling  inferior  goods 
under  bis  trade-mark,  thereby  leading  the  world  to  believe  that 
the  inferior  goods  are  his.  To  adopt  as  the  measure  of  compen- 
sation for  such  injuries  the  difference  between  the  price  for  which 
the  spurious  goods  would  sell  without  the  trade-mark  and  for 
which  they  will  sell  with  it  imprinted  thereon  would  be  a  mock- 
ery of  justice.  In  my  judgment  the  infringer  should  at  least 
account  for  the  entire  profits  made  upon  the  goods  wrongfully 
sold  with  the  trade-mark  impressed  thereon.  And  this  is  the 
rule  established,  after  mature  consideration,  in  Graham  v.  PhJUj 
40  Cal.  598;  Sawyer  v.  Kellogg ^  9  Fed.  Rep.  601.  There  may 
also  be  damages  beyond  the  mere  profits  resulting  to  the  owner 
of  the  trade-mark  infringed,  which  he  may  recover.  (See,  also, 
Ck)d.  Trade-Marks,  sees.  237,  246.)  I  do  not  think  there  is  any 
just  analogy  with  respect  to  profits  and  damages  between  the 
infringement  of  a  trade-mark  and  a  patent  for  an  improvement 
in  a  machine.  A  machine  may  embrace  inventions  for  half  a 
dozen  improvements,  for  each  of  which  there  is  a  patent  held  by 
different  individuals.  One  machine  might  infringe  them  all. 
In  such  case,  each  would  be  entitled  to  recover  the  profits  attribu- 
table to  his  own  invention,  and  not  the  profits  made  upon  the 
machine  as  an  entirety.  There  is  no  analogy  to  such  a  case  on 
the  infringement  of  a  trade-mark.  The  infringer  fraudulently 
attaching  another  man's  property  to  his  own,  occasions  only  a 
confusion  of  property  with  a  view  of  taking  advantage  of  that 
other's  property.  The  trade-mark  sells  the  whole  article,  how- 
ever inferior  or  injurious  in  that  particular,  and  prevents  the 
sale  of  the  owner's  goods  of  equal  amount.  At  least  that  is  the 
fraudulent  purpose,  and  the  natural  tendency,  whether  always 
accomplished  or  not;  and  the  injured  party  should  have  at  least 
the  whole  profit  resulting  from  the  wrongful  act,  and  such  I 
understand  and  hold  the  rule  to  be.  The  damage  may  be  much 
more,  arising  from  destroying  the  reputation  of  the  owner's  goods. 
Let  there  be  a  decree  for  the  complainant  in  pursuance  of  the 
prayer  of  the  bill.  Let  reference  be  made  to  the  master  to 
ascertain  and  report  the  amount  of  profits  and  damages. 
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Chables  Olsen  V.  Geobge  Flayel. 

PmiBiOT  CoiTBT,  Dumioi  ov  Obboom. 

Kaboh  81,1888. 

!•  CoiTBiBDTOBT  NBOUosircB  ht  Admibaiat.— Oontribntory  negligence  it  not  ft 
bftr  to  a  salt  in  admiralty  for  damages  on  aooonnt  of  a  personal  injury ;  and 
where  the  fanlt  which  caused  the  same  is  ooncnrrent  or  mntnal,  the  court  will 
apportion  the  damages  according  to  the  equity  and  Justice  of  the  case. 

Before  Deady^  District  Judge, 
Mr.  John  H.  Woodward^  for  the  libellant. 
Mr.  C.  E.  8.  Woodf  for  the  defendaut 

Deady^  J.  This  suit  is  brought  to  recover  damages  for  a 
personal  injury  suffered  by  the  libellant^  while  employed  as  mate 
on  the  steam  tug  Columbia. 

It  appears  from  the  pleadings  and  evidence  that  on  January 
8y  1887,  the  defendant  was  part  owner  of  the  tug  Columbia, 
then  engaged  in  towing  vessels  in  and  out  of  the  Columbia  River, 
when  and  for  some  time  before  the  libellant  was  employed 
thereon  as  mate;  that  on  said  date,  the  Columbia  came  into 
Astoria  from  a  cruise  on  the  outside,  and  laid  up  at  her  wharf, 
when  the  master  went  ashore,  and  left  the  libellant,  with  the  aid 
of  the  two  deck  hands,  to  put  a  few  tons  of  coal  aboard,  as  usual, 
preparatory  to  the  next  trip. 

In  doing  this  a  gang-plank,  about  eighteen  inches  wide,  was 
placed  one  end  on  the  dock  and  the  other  in  a  sling  over  the 
deck  of  the  tug,  which  was  several  feet  below  the  dock,  and 
stayed  so  as  to  keep  it  from  swaying  to  either  side.  The  coal 
was  carried  out  on  the  plank  in  iron  wheelbarrows,  and  then 
dropped  down  the  hatchway  into  the  bunkers. 

The  libellant  wheeled  one  of  the  barrows,  the  handles  of 
which  would  work  up  and  down  three  or  four  inches  and  cause 
the  barrow  to  tip  from  side  to  side,  and  on  one  occasion  the  libel- 
lant thereby  lost  his  balance  and  fell  to  the  deck  of  the  tug  and 
broke  his  leg,  in  consequence  of  which  he  was  laid. up  in  the 
hospital  and  rendered  unable  to  work  for  a  considerable  period. 

It  was  customary  to  coal  this  tug  in  this  way,  and  the  master, 
who  was  fully  aware  of  the  fact,  did  not  interfere  to  prevent  it, 
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or  make  objection  to  it.  There  was  also  an  iron  chute  on  the 
dock,  by  means  of  which  the  coal  could  have  been  sent  down 
into  the  hold  through  a  manhole  in  the  deck,  but  that  involved 
the  further  labor  of  moving  it  from  where  it  fell  into  the 
bunkers. 

The  defense  is  contributory  n^ligence.  In  support  of  it 
there  was  an  attempt  to  prove  that  the  libellant  was  intoxicated 
at  the  time  of  the  injury,  which  failed. 

It  was  also  contended  that  the  libellant  was  not  engaged  in 
the  performance  of  his  duty  as  mate  when  wheeling  coal,  and 
therefore  the  defendant  is  not  liable  for  the  injury  thus  sustained. 

But  in  my  judgment  this  proposition  cannot  be  maintained. 
It  may  be  that  he  might  have  stood  by  and  seen  the  two  men 
put  the  coal  aboard  without  his  help.  But  certainly  he  was  not 
to  blame  for  ^'  lending  a  hand/'  if  he  was  mate.  In  rendering 
physical  aid  in  so  simple  a  matter  as  this,  he  need  not  have  failed 
in  his  special  duty,  which  was  the  oversight  of  the  business. 

And  this,  I  think,  is  particularly  so  in  the  case  of  a  small 
vessel  like  the  Columbia,  with  a  crew  outside  of  the  engine- 
room  and  pilot-house  of  only  three  persons — the  libellant  and 
two  deck  hands — the  former  of  whom  had  come  up  from  the 
latter  position  while  in  the  same  employ. 

The  third  point  made  in  support  of  this  defense  is  that  tiie 
mate  had  the  choice  of  methods  in  putting  the  coal  on  board, 
and  that  having  adopted  the  dangerous  one,  he  was  guilty  of 
n^ligence,  and  must  bear  the  consequence.  In  other  words,  he 
might  have  used  the  chute  or  constructed  a  gang-way  of  greater 
width  out  .of  the  plank  at  his  service,  on  the  wharf;  and  if  the 
barrows  were  out  of  order  he  might  have  informed  the  master 
of  the  fact  so  that  others  could  have  been  obtained. 

Some  barrows  were  exhibited  in  court,  such  as  the  evidence 
on  the  part  of  the  defendant  tended  to  prove  were  used  on  the 
occasion,  and  it  was  claimed  that  they  were  in  good  condition. 
They  were  not  broken  in  any  way,  and  did  not  appear  to  be  out 
of  order,  but  on  taking  hold  of  them  and  pressing  the  handles 
in  an  opposite  direction,  they  moved  up  and  down  about  four 
inches,  owing  apparently  to  the  large  diameter  of  the  loop  at  the 
end  of  them,  in  which  the  axles  turned. 
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I  do  not  think  there  was  any  n^ligence  on  the  part  of  the 
libellant  in  the  use  of  these  barrows^  so  far  as  their  condition  is 
concerned;  but  I  do  think  it  was  dangerous  to  use  them  on  this 
Barrow  plank  at  so  great  a  distance  above  the  deck.  It  is  true, 
it  was  a  much  more  expeditious  way  of  getting  the  coal  into 
place  than  by  the  chute,  as  it  saved  one  handling  of  it,  besides 
the  wear  and  tear  of  the  deck.  And  although  a  wider  way 
might  have  been  made  by  the  use  of  another  plank,  it  would 
have  been  inconvenient  to  wheel  a  barrow  on  such  a  surface, 
with  one  plank  rising  and  the  other  sinking  under  the  foot  of 
the  wheeler,  and  the  wheel  catching  in  the  opening  and  closing 
gap  between  them.  Perhaps  this  difficulty  might  have  been 
partially  avoided  by  laying  down  a  third  pknk  over  the  joint 
between  the  first  two. 

On  the  whole,  my  judgment  is  that  the  libellant  is  not  blame- 
less in  this  matter.  He  should  have  put  the  coal  on  with  the 
chute  or  constructed  a  safer  gangway  to  wheel  on. 

But  the  defendant  is  not  without  fistult  in  the  premises.  This 
was  the  usual  method  of  coaling  the  Columbia.  The  chute  was 
used  for  special  reasons  in  coaling  other  tugs  belong!  ag  to  the 
same  management.  The  master  of  the  Columbia  knew  that  she 
was  usually  coaled  by  means  of  these  barrows,  and  this  plank; 
and  that  it  was  being  so  done  on  this  occasion.  He  made  no 
objection  to  the  practice,  or  uttered  any  warning  against  it.  In 
this,  I  think  he  was  quite  as  culpable  as  the  libellant. 

The  limbs  and  lives  of  seamen  are,  to  some  extent,  in  the  care 
and  keeping  of  the  superior  skill  and  intelligence  of  the  master, 
and  he  ought  not  to  allow  them  to  use  unnecessarily  dangerous 
or  risky  appliances  or  methods  in  the  performance  of  their  duties 
without  objection  or  warning. 

Contributory  negligence  is  considered  a  bar  to  an  action  for 
damages  at  common  law.  (2  Thompson  on  Negligence,  1146.) 
But  a  better  rule  is  recognized  in  the  admiralty.  Where  the 
negligence  is  concurrent,  or  both  parties  are  in  fault,  courts  of 
admiralty  will  apportion  the  damages  or  give  or  withhold  them 
in  the  exercise  of  a  sound  discretion,  according  to  principles  of 
equity  and  justice,  considering  all  the  circumstances  of  the  case. 
{The  Marianna  Flora,  11  Wheat.  64;  The  Explorer,  20  Fed, 
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Eep.  136;  The  Wanderer,  20  Fed.  Rep.  140;  The  Max  Morris, 
28  Fed.  Rep.  881 ;  Atlee  y.  PaokeU  Oo.  21  Wall.  389.) 

It  is  trae  that  in  The  Chandoa,  6  Sawy.  544,  and  Holmee  ▼. 
Or.  &  Ckd.  Ry,  Oo.  6  Sawy.  262,  it  is  assumed  that  in  the  case 
of  personal  injury,  contributory  n^ligence  on  the  part  of  the 
libellant  is  a  defense  to  a  suit  in  admiralty  for  damages.  But 
this  question  was  not  raised  in  these  cases.  It  was  not  argued 
by  counsel  or  considered  by  the  court.  Neither  was  it  material, 
as  the  court  did  not  find  there  was  any  contributory  negligence 
in  the  latter  case  on  the  part  of  the  libellant's  testate,  and  only 
decided  that  if  there  was,  it  could  not  be  taken  advantage  of, 
unless  it  was  pleaded.  In  the  former  case  it  was  found  that  the 
n^ligence  of  the  libellant  was  the  substantial  cause  of  the  injury, 
and  therefore  he  could  not  recover  damages  for  it. 

This  IS  j;he  first  time  the  question  has  been  made  in  this  court, 
and  I  feel  justified,  in  the  light  of  the  authorities  cited,  to  follow 
the  leading  of  my  own  judgment,  and  hold  that  contributory 
Diligence  is  not  a  bar  to  a  suit  in  admiralty,  for  damages  aris- 
ing from  a  personal  injury.  For  whatever  may  be  said  by  the 
sages  of  the  common  law  about  the  difficulty  in  such  cases  of 
determining  '^  whose  wrong-doing  weighed  most  in  the  compound 
that  occasioned  the  mischief,'^  it  is  not  just  to  leave  a  seaman  to 
sufier  without  redress  all  the  consequences  of  an  injury  caused 
by  the  fault  of  his  employers  as  well  as  his  own. 

In  apportioning  the  damages  the  fault  of  the  seaman  must  not 
be  overlooked;  and  the  effect  that  should  be  given  to  it  is  sug- 
gested by  the  saying  of  Mr.  Justice  Story  in  The  Marianna 
Mora,  mpra:  "A.  party  who  is  in  delicto  ought  to  make  a  strong 
case  to  entitle  himself  to  general  relief.''  But  for  the  allowance 
of  special  or  partial  relief  the  circumstances  of  the  case  are  the 
only  guide. 

The  libellant  claims  twelve  hundred  dollars  damages  for  the 
injury,  and  damages  in  the  nature  of  wages  from  February  1st 
to  the  date  of  decree,  at  the  rate  of  fifty  dollars  a  month.  The 
libellant  was  receiving  fifty  dollars  a  month  on  board  when  he 
was  hurt,  and  was  paid  wages  in  full  for  January.  The  nature 
ot  the  injury  sustained  does  not  appear  farther  than  that  his  leg 
was  fractured.    There  ia  no  evidence  as  to  the  expense  incurred 
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in  his  cure,  and  it  is  understood  that  he  was  cared  for  in  the 
Marine  Hospital  without  chai^ 

My  judgment  is  that  the  libellant  ought  to  be  compensated 
for  the  loss  of  his  time  caused  by  the  injury,  and  nothing  more. 
The  wages  he  was  receiving,  with  board  and  lodging,  indicate 
that  his  time  was  worth  seventy-five  dollars  per  month. 

The  libellant  alleges  that  he  was  not  yet  able  to  work  when 
he  filed  his  libel  —  April  22,  1887  —  while  it  is  averred  in  the 
answer  that  by  the  middle  of  April  he  was  as  able  to  work  as 
before  the  injury.     There  is  no  other  evidence  on  the  subject. 

I  find  that  the  time  lost  after  January  vras  two  and  two-thirds 
months.  This,  at  the  rate  of  seventy-five  dollars  a  month^ 
makes  two  hundred  dollars,  for  which  sum,  and  costs  and  dis- 
bursements, the  libellant  is  entitled  to  a  decree. 


Chables  a.  Neal  v.  Jambs  H.  Fosteb. 

CiBcuiT  GouTtT,  DismuoT  or  Obiooh. 
Apbil  5,  1888. 

1.  Cboss-Bill— RiOHT  to  Fiub.  — a  crofl8-biU  is  »  mode  of  obtaining  relief  or 

making  a  defense  to  which  a  defendant  may  resort  as  against  the  phuntiff  or  a 
co-defeodant  in  the  original  bill  vrithout  leave  of  the  oonrt,  and  the  question  of 
his  right  to  file  the  same  when  and  as  it  may  be  done  may  be  made  and  deter- 
mined on  demnrrer. 

2.  Idxm. — Where  a  cross-bill  does  not  seek  to  introduce  new  or  farther  testamooy 

on  the  matters  in  issae  in  the  original  suit,  It  may  be  filed  after  publication 
has  passed  or  the  testimony  thereabout  is  taken. 

a.  Idem — Public  atton. — As  the  te«itimony  in  equity  oases  is  no  longer  taken  secretly 
or  kept  from  the  inspection  of  the  parties  until  what  was  called  publication,  thd 
mere  fact  of  publication  having  passed  or  the  testimony  being  closed  in  the 
original  suit,  ought  not  to  prevent  a  defendant  from  filing  and  maintaining  a 
cross-bill  even  touching  matt^TH  in  issue  in  said  suit. 

4.  Bes  Adjudigata.  —  The  determination  of  a  point  or  question  in  any  legal  proceed- 
ing binds  the  parties  thereto  and  their  privies  in  any  subsequent  litigation  that 
may  arise  between  them,  althongh  the  cause  of  action  in  the  two  proceedings 
is  no^  otherwise  identical. 

6.  Yendob  nr  Possession  —Acts  and  Deolabationb  or. —The  acts  and  declarations 
of  a  vendor  in  possession  after  the  sale  are  competent  evidence  against  the  vendee, 
on  the  question  of  the  character  and  purpose  of  such  sale. 

6.  Taxation  of  Cbedits. — A  person  cannot  lawfully  nor  tmthfally  omit  a  note 
firom  his  statement  of  his  taxable  credits,  on  the  ground  that  there  is  an  undent 
standing  between  him  and  the  maker  thereof,  that  he  will  not  deduct  the  Amount 
of  the  same  from  the  value  of  his  property  listed  for  taxation. 
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7.  Monvs  or  SmroB  nr  NatiokaIi  Coubt. — The  motlTe  with  which  a  person  pur- 

ohaeea  properij  or  a  cUum  has  nothing  to  do  with  his  right  to  maintain  an  action 
fhereon  or  thereabout,  in  the  national  ooorts;  and  so  it  does  not  afleot  the 
Jnrisdictigp  of  said  ooarts  if  the  pnrohase  is  made  with  the  expressed  intention 
of  suing  therein. 

8.  Lmr  ov  Jtidombht.  — A  conTeyanoe  of  real  property,  though  void  as  to  creditors 

asserting  their  right  sgainst  it,  passes  all  the  estate  of  the  grantor  in  the  premJses 
to  the  grantee,  and  therefore  the  lien  of  a  subsequent  Judgment  against  the 
grantor,  which  only  attaches  to  property  then  belonging  to  him,  does  not  affect 
the  property  so  oonTeyed ;  and  the  creditor  first  seeking  to  set  aside  such  con- 
yeyance  obtains  a  prior  right  to  satisfaction  thereout,  from  the  commencement 
of  his  suit  for  that  purpose. 

9.  Frat7I>17Ueit  Conyxtamoi. — The  grantee  in  a  conireyance  of  real  property  by  an 

insolTent  debtor,  having  paid  at  least  three  fourths  of  its  cash  value  therefor, 
liy  the  redemption  of  certain  wheat  warehouse  receipts  of  the  grantor,  concern- 
ing which  he  was  then  liable  to  a  criminal  prosecution,  and  the  discharge  of 
eertain  obligations  on  which  he  was  surety^  Held,  that  the  Ciroumstanoes  do 
not  warrant  the  conclnsiou  that  the  conveyance  wss  made  or  taken  with  intent 
to  hinder,  delay,  or  defraud  creditors. 

10.  Sakb. — A  conveyance  by  an  insolvent  debtor  of  a  block  of  brick  buildings  for  the 
alleged  conlideration  of  the  surrender  of  six  notes  of  the  grantor  for  the  princi- 
pal sum  of  $16,000,  payable  to  the  grantee,  which  notes  are  in  fact  without  con- 
sideration. £e2d,  that  the  conveyance  was  voluntary  and  therefore  fraudulent* 
as  sgainst  the  creditors  of  the  grantor. 

Before  Deadt,  District  Judge. 
Mr.  C.  E.  8.  Woody  for  the  plaintiff. 
Mr.  Earle  C.  Bronaugh,  for  the  defendants. 

Deady,  J.  The  original  bill  in  this  case  was  filed  on  July 
1, 1886,  against  James  H.  Foster,  John  A.  Crawford,  William 
Crawford,  Ashbj  Pearce,  John  B.  Baltimore,  J.  S.  Liles,  E. 
Walden,  and  W.  H.  Goltra,  and  the  object  of  it  was  to  have 
certain  conveyances  of  real  property  situate  in  Albany,  Linn 
County,  theretofore  made  by  Foster  to  the  Crawfords  and  Ashby 
Pearce,  set  aside  as  fraudulent. 

The  other  parties,  including  Goltra,  were  made  defendants  in 
the  bill,  because  they  were,  or  claimed  to  be,  judgment  creditors 
of  Foster's,  and  in  their  answers  they  set  up  their  claims  accord- 
ingly. The  Crawfords  and  Foster  answered  the  bill,  denying 
that  the  conveyances  were  fraudulent  The  plaintiff  replied; 
and  on  October  7,  1886,  the  case  was  referred  by  the  circuit 
judge  to  a  master,  who  on  August  29,  1887,  filed  his  report  of 
the  evidence  taken  by  him  and  also  his  conclusion  of  fact  and 
law  thereon,  as  directed  by  the  order  of  reference. 
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In  his  answer  Goltra  states  that  in  Februarj,  1886,  he 
obtained  judgment  in  the  state  circuit  court  for  the  county  of 
Linn^  against  Foster^  on  divers  claims,  for  the  sum  of  $ft^ll8.84y 
for  which  he  claims  a  lien  on  the  property  in  question. 

On  November  14,  1887,  the  defendants,  Foster  and  John  A. 
and  William  Crawford,  had  leave  to  file,  what  is  styled  therein, 
'^a  supplemental  cross-bill,'^  in  which  it  is  allied  as  a  bar  to 
Goltra's  claim  to  enforce  his  judgment  against  the  property 
in  question,  that  on  February  10,  1886,  he  commenced  a  suit 
in  the  state  circuit  court  aforesaid  against  the  plaintiffs  in  the 
cross-bill  to  enforce  the  lien  of  his  judgment  against  the  property 
in  question,  on  the  ground  that  the  conveyances  thereof  by 
Foster  to  the  Crawfords  were  fraudulent,  because  made  with 
intent  to  defraud  Groltra  and  other  creditors  of  Foster;  that  the 
defendants  in  said  suit  answered  the  complaint  denying  the 
all^ations  of  fraud,  and  averring  that  the  conveyances  were 
made  in  good  fiiith  and  for  an  adequate  consideration;  that 
Goltra  filed  a  reply  to  this  answer,  and  upon  the  issue  thus 
raised  the  cause  was,  on  July  9,  1886,  heard  by  said  court, 
which  found  that  the  conveyances  in  question  were  made  to  the 
Crawfords  in  good  faith  and  for  an  adequate  consideration,  and 
decreed  that  the  bill  be  dismissed  and  the  defendants  leoover 
their  costs ;  that  Goltra  appealed  from  said  decree  to  the  supreme 
court  of  the  state,  where,  on  April  11, 1887,  said  appeal  was  by 
the  order  of  said  supreme  court  dismissed,  at  the  cost  of  the 
appellant,  whereby  the  decree  of  said  circuit  court  of  July  9, 
1886,  remains  in  full  force  and  effect  and  is  now  binding  between 
the  parties  thereto. 

On  December  31,  1887,  Goltra  demurred  to  the  cross-bill. 
On  the  argument  the  objections  made  to  the  filing  of  the  bill, 
when  the  application  was  made  therefor,  were  restated  and 
insisted  upon.  The  point  was  also  made  that  the  cross-bill 
does  not  state  the  facts  of  the  original  bill. 

The  bill  states  the  commencement  of  the  original  suit,  giving 
the  date  thereof  and  the  names  of  the  parties  thereto,  and  adds, 
**t\xe  object  and  purpose  of  said  original  bill  being  as  therein 
stated  and  prayed.'' 

The  proceedings  on  the  original  bill  are  then  stated  as  abov^ 
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down  to  the  filing  of  the  master's  report,  to  which  is  added  the 
allegation  that  Goltra  was  made  a  defendant  in  the  original  bill, 
as  one  of  the  creditors  of  Foster,  while  his  interest  was  that  of  a 
plaintiff,  and  bj  said  bill  and  the  report  of  the  master,  Groltra  is 
represented  as  being  entitled  to  share  in  the  proceeds  that  may 
accrue  to  the  creditors  of  Foster  by  virtue  of  any  decree  of  this 
court  in  the  original  suit. 

It  is  said  that  the  cross-bill  should  state  the  original  bill  of 
the  parties,  prayer  and  object  of  it,  the  proceedings  thereon,  and 
the  right  of  the  plaintiff  therein,  which  is  sought  to  be  made  the 
subject  of  the  cross-litigation.  (Story  on  Equity  Pleadings, 
sec.  401;  Adams'  Equity,  403.)  In  Eugland,  where  this  rule 
had  its  origin,  a  cross-bill  might  have  been  filed  in  another  court 
than  that  in  which  the  original  was  pending.  (Story  on  Equity 
Pleadings,  sec.  400.)  In  such  case  it  would  be  necessary  to  set 
forth  the  matters  in  the  original  bill  and  its  prayers  and  object, 
together  with  the  proceedings  thereon,  if  any,  so  that  the  court 
might  be  possessed  of  the  whole  case,  of  which  the  cross-bill  is 
only  a  part.  But  this  practice  never  obtained  in  this  country. 
In  the  national  courts  at  least  the  cross-bill  must,  from  the 
necessity  of  the  case,  be  filed  in  the  circuit  court  where  the 
original  bill  is  depending. 

In  such  case  there  is  no  necessity  of  bringing  the  facts  of  the 
original  bill,  or  its  object  or  prayer,  to  the  attention  or  knowledge 
of  the  court  by  repeating  them  in  the  cross-bill,  and  a  mere 
reference  to  the  bill,  which  is  already  before  the  court,  and  a 
part  of  the  case,  b  sufficient  for  all  practical  purposes.  Of  course 
it  is  necessary  to  set  forth  in  the  cross-bill  so  much  of  the  matter 
in  the  original  bill,  and  the  subsequent  pleadings  and  proceed- 
ings thereon,  as  may  he  necessary,  to  show  what  right  or  defense 
is  sought  to  be  brought  before  the  court  of  adjudication,  and  to 
make  a  proper  case  therefor. 

This  has  been  done  in  this  case.  Groltra,  a  defendant  in  the 
original  bill,  but  whose  interest  in  the  suit  is  that  of  a  plaintiff, 
seeks  by  his  answer,  in  case  the  court  should  find  that  the  con- 
veyances by  Foster  to  the  Crawfords  are  void,  as  to  the  creditors 
of  the  former,  and  order  a  sale  thereof,  to  have  his  judgment 
against  his  co-defendant  Foster  satisfied  out  of  the  proceeds  of 
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the  property.  And  now  his  oo-defendaDts  in  the  original  bill, 
Foster  and  the  Crawfords;  seek  by  the  cross-bill  to  set  up,  as 
against  him,  the  defense  of  a  prior  adjudication  by  the  state 
court;  as  between  them,  of  the  question  of  the  validity  of  the 
conveyances. 

It  is  admitted  that  the  defense  as  stated  is  a  bar  to  the  demand 
of  Goltra  to  have  his  claim  satisfied  out  of  the  proceeds  of  this 
property — that  having  litigated  the  question  of  the  validity  of 
the  conveyances  of  the  same,  as  against  the  creditors  of  the 
grantor  in  the  state  court  with  him  and  his  grantees,  the  Craw- 
fords,  he  is  estopped  to  all^  or  claim  anjrthing  to  the  contrary 
of  the  decree  in  that  suit. 

A  cross-bill  is  generally  considered  and  used  as  a  matter  of 
defense,  and  may  answer  the  purpose  of  a  plea  pms  darrein  cofir- 
timumcey  where  the  matter  of  the  defense  arises  after  answer.  A 
cross-bill  is  either  brought  against  the  plaintiff  in  the  original 
bill  or  one  or  more  of  the  defendants  therein;  and  the  original 
and  cross-bill  are  considered  one  cause.  (1  Smithes  Ch.  459; 
Story  on  Equity  Pleadings,  389, 393 ;  Adams*  Equity,  402;  Udd 
V.  Scheiffdin,  7  Johns.  Ch.  262 ;  Ocww  v.  Be  Voile,  1  Wall.  14.) 

It  is  also  maintained  that  the  cross-bill  is  filed  too  late ;  and 
that  nothing  has  arisen  since  the  commencement  of  the  suit  which 
would  justify  its  filing.  This  point  was  made  and  argued  on 
the  application  for  leave  to  file  the  cross-bill ;  and  it  is  contended 
that  the  question  cannot  now  be  raised  again  on  the  demurrer. 
But  the  rule  is  otherwise.  It  was  not  necessary  to  give  notice 
of  the  application  for  leave  to  file  a  cross-bill;  nor,  so  far  as  I 
am  advised,  to  obtain  leave  before  doing  so.  The  only  case  I 
have  found  on  the  subject  is  BroTison  v.  La  Oroase  Railway 
Company^  2  Wall.  283.  There  a  cross-bill  filed  without  leave 
of  the  court  was  set  aside  as  irregular.  But  it  was  filed  by  a 
person  not  a  party  to  the  suit,  who  petitioned  the  court  for  leave 
to  answer  for  a  defendant  corporation,  then  in  default,  of  which 
he  was  a  stockholder,  and  also  to  file  a  cross-bill.  Leave  was 
given  to  file  the  answer,  but  as  to  the  cross-bill  the  order  of  th6 
court  was  silent.  The  party  filed  the  answer  for  the  corporation 
and  also  a  cross-bill,  which  was  subsequently  set  aside  because 
filed  without  leave  by  a  stranger  to  the  suit. 
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A  crosa-bill  is  a  i^ular  and  legitimate  proceeding  in  a  court 
of  equity,  to  which  any  party  defendant  may  resort  in  a  proper 
case,  without  any  special  leave  of  the  court.  But  in  doing  so,  he 
must  conform  to  the  law  or  rule  which  governs  the  case,  or  take 
the  consequence.  Story  says  (Eq.  Plead,  sec.  632):  '^A  cross- 
bill will  be  open  to  a  demurrer  if  it  is  filed  contrary  to  the  practice 
of  the  court,  and  under  circumstances  in  which  a  pure  cross- 
bill is  not  allowed.''  And  as  an  illustration,  he  cites  the  case  of 
-a  cross-bill  filed  after  publication  of  the  testimony  in  the  origi- 
nal suit,  which  seeks  to  introduce  new  testimony  as  to  matters 
already  in  issue  therein. 

It  is  generally  stated  in  the  books,  that  a  cross-bill  must  be 
filed  before  publication — that  is,  before  the  taking  of  testimony 
in  the  original  case  is  closed  and  the  same  opened  to  the  inspec- 
tion of  the  parties  or  published  —  unless  where  some  new  mat- 
ter, as  a  release,  arises  afterwards,  or  the  case  appears  at  the 
hearing  too  imperfect  to  reach  and  settle  the  rights  of  all  the 
parties. 

As  an  illustration  of  the  reason  of  this  restriction.  Chancellor 
Kent,  in  Field  v.  Schdffelin,  7  Johns.  Ch.  263,  says :  ^^t  is  too* 
late,  aft;er  publication,  to  introduce  new  and  further  testimony  to* 
the  matter  in  issue  by  the  contrivance  of  a  cross-bill.  It  would 
be  doing,  in  an  indirect  way,  per  obliquum,  what  is  forbidden  to> 
be  done  directly'' —  referring  to  Hamerdey  v.  Lambert,  2  Johns*. 
Ch.  432. 

The  reason  given  for  this  is,  that  if  aft^r  the  publication  of 
the  testimony,  and  the  defendant  has  found  out  wherein  it  is* 
defective,  he  was  allowed  to  supply  the  same  by  suppletory 
proof  taken  on  a  cross-bill,  there  would  be  great  danger  of  per- 
jury and  fraud.  {Fidd  v.  Sche^elin,  7  Johns.  Ch.  254 ;  Story 
on  Equity  Pleadings,  sec.  396.) 

But  the  fact  on  which  this  artificial  superstructure  of  caution< 
and  prevention  is  raised  has  long  since  ceased  to  exist  in  the^ 
courts  of  the  United  States.  At  one  time  all  testimony  taken 
in  a  suit  in  equity  was  taken  by  examiners  or  commissioners  oui 
written  interrogatories,  and  neither  the  parties  nor  their  attor- 
neys  were  allowed  to  be  present  at  the  examination,  while  the* 
persons  before  whom  the  testimony  was  taken  were  sworn  to* 
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secrecy.  (1  Smith's  Ch.  40,  356-369,  361-374.)  The  testi- 
mony was  then  returned  into  oourt,  sealed  up,  and  remained 
60  until  the  taking  of  testimony  in  the  case  was  closed,  when 
an  order  of  publication  was  passed  and  the  depositions  were 
opened. 

Now,  however,  under  equity  nile  67,  the  testimony  may  be 
taken  orally  before  an  examiner  in  the  presence  of  the  parties 
and  their  attorneys,  who  propound  the  interrogatories^  and  whea 
taken  on  commission  and  written  interrogatories  the  depositions 
may  be,  and  usually  are,  opened  and  inspected  as  soon  as  returned 
to  the  clerk's  office.  In  other  words,  there  is  no  longer  any 
secrecy  in  the  premises,  and  there  is  now  no  reason  why  the 
period  or  fact  of  publication  should  be  arbitrarily  prescribed  as 
the  point  of  time  beyond  which  a  cross-bill  cannot  be  filed.  The 
oourt  may,  sua  gponte,  direct  the  filing  of  a  cross-bill  when  it 
appears  necessary  to  a  complete  determination  of  the  ease,  at  any 
time  before  final  decree;  and,  in  my  judgment,  there  ought  to 
be  no  fixed  rule  against  a  defendant's  filing  a  cross-bill  in  a 
proper  case  before  the  final  hearing — the  objection  of  laches 
being  disposed  of  in  each  case  on  the  particular  circumstances 
thereof,  or  by  rule  of  oourt  or  the  supreme  court 

But  even  under  the  old  state  of  things  the  objection  to  filii^ 
a  cross-bill  after  publication  had  passed  was  really  confined  to 
cases,  or,  at  least,  the  reason  given  for  it  would  so  confine  k, 
where  the  cross-bill  sought  to  introduce  new  or  further  testimony 
concerning  the  matters  already  in  issue.  (Forum  Ronuinum,  46.) 
But  this  bill  seeks  nothing  of  the  kind.  It  sets  up  a  prior 
determination  between  the  plaintiffs  therein  and  the  defendant 
Ooltra,  of  the  question  of  the  validity  of  the  conveyances  to  tlie 
Crawfbrds,  a  matter  which  is  not  mentioned  in  the  original  bill 
or  the  answers  thereto,  and  about  which  no  testimony  could  have 
been  taken,  and  concerning  which  there  can  be  no  danger  of 
peijury,  for  it  must  be  proved,  if  at  all,  by  the  record. 

The  application  for  leave  to  file  the  cross-bill  was  placed  oa 
the  ground  that  the  defense  did  not  arise  until  April  11, 1887, 
when  the  suit  of  Groltra  against  Foster  and  the  Crawfords  was 
finally  determined  in  the  supreme  oourt,  by  the  dismissal  of  the 
appeal,  and  therefore  it  was  in  the  nature  of  a  plea  puia  darrmn 
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eontiniuinee.  This  coDcliision  was  based  on  the  theory  that  the 
decree  of  the  state  circuit  court  in  GoUra  v.  J^o8^  et  al.  was 
suspended  during  the  appeal  and  could  not  be  used  as  an  estoppel 
while  the  appeal  was  pending^  according  to  the  ruling  in  Cali- 
fornia under  a  similar  statute,  which  dedares  that  ^^an  action  or 
suit  is  deemed  to  be  pending  from  the  commencement  thereof 
until  its  final  determination  upon  appeal^  or  until  the  expiration 
of  the  period  allowed  to  take  an  appeal/'  (Or.  Code.  Civ. 
Proc.  sec.  506.  See  8haron  v.  Hilt,  11  Sawy.  302.)  But  the 
supreme  court  of  the  state  in  Day  v.  ESoBand,  16  Or.  464,  have 
since  held  otherwise,  and  said  in  effect  that  the  decree  of  the 
lower  court  was  operative  for  all  purposes  during  the  appeal,  aa 
well  as  the  period  allowed  for  taking  it.  And  so  in  the  light 
of  this  decision  the  right  to  file  the  cross-bill  cannot  be  rested  on 
this  ground. 

It  maj  be  taken  for  granted  that  the  plaintifis  in  the  cross- 
bill could  not  have  the  reli^  prayed  for  therein  as  against 
their  co-defendant  Ooltra,  by  answer  or  otherwise  than  by  cross- 
bill. 

The  filing  of  the  bill  took  place  before  the  cause  was  sub- 
mitted for  final  hearing.  It  sets  up  a  simple,  distinct  defense 
against  GFoltra's  ri^it  to  have  his  judgment  satisfied  out  of  this 
property.  As  it  rests  on  aa  alleged  record,  the  determination 
of  its  truth  or  sufficiency  cannot  materially  delay  or  prejudice 
the  final  disposition  of  the  case.  Under  the  circumstances,  I  do 
not  think  the  demurrer  to  the  bill  ought  to  be  sustained  on  the 
ground  of  delay  in  filing  the  same.  Some  other  causes  of 
demurrer  are  assigned,  but  as  they  were  not  noticed  in  the 
argument,  and  do  not  appear  to  be  material,  they  need  not  be 
considered. 

The  demurrer  is  overruled. 

Auoim  20,  1888. 

Deadt,  J.  The  plaintiff  in  this  case  sues  as  the  assignee 
and  owner  of  two  certain  judgments  against  the  defendant 
Foster,  and  to  set  aside,  as  fraudulent,  three  certain  convey- 
ances executed  by  Foster  to  John  A.  Crawford,  William  Craw- 
ford, and  Ashby  Pearce,  respectively.  William  H.  Goltra, 
E.  Walden,  John  K.  Baltimore,  and  J.  S.  Liles,  citizens  of 
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Or^on,  and  jadgment  creditors  of  Foster,  are  also  made  parties 
defendant. 

It  is  allied  in  the  bill  that  on  and  prior  to  Februaiy  6, 1884, 
Foster  was  indebted  to  Sibson,  Church  &  Co.  in  the  sum  of 
113,034.96,  which  claim  was  on  July  15,  1885,  assigned  to  Sib- 
son,  Qnackenbush  &  Co.,  who,  on  March  8,  1886,  obtained 
judgment  thereon  for  $14,066.72,  in  the  circuit  court  of  Linn 
County,  Oregon,  which  judgment  was  then  docketed  therein,  and 
on  March  15th,  an  execution  issued  thereon  and  was  returned 
unsatisfied;  that  on  June  11,  1886,  Sibson,  Qnackenbush  &  Co. 
sold  and  assigned  said  judgment  to  the  plaintiflT,  who  now  owns 
the  same. 

That  on  March  8, 1886,  Noon  &  Co.  obtained  a  judgment  in 
said  circuit  court  against  Foster,  on  a  promissory  note  and 
account  for  goods  in  the  sum  of  $1,920.35,  which  judgment  was 
then  docketed  therein,  and  on  March  15th  an  execution  issued 
thereon,  and  was  returned  unsatisfied;  and  that  on  June  19th 
Noon  &  Co.  sold  and  assigned  said  judgment  to  the  plaintiff, 
who  now  owns  the  same. 

That  when  said  debts  were  contracted  on  which  said  judg- 
ments were  obtained,  Foster  was  the  acknowledged  owner  of  the 
following  real  property  situate  in  Albany,  in  said  county  and 
state:  (1)  The  Magnolia  flour  mill  and  lot,  including  the  race 
connecting  the  mill  with  the  Santiam  water  ditch ;  (2)  block  55, 
except  two  lots ;  (3)  lot  1  in  block  11 ;  (4)  one-half  interest  in  the 
Albany  water  works;  (5)  a  parcel  of  land  74  feet  by  100,  with 
brick  buildings  thereon ;  and  (6)  part  of  lot  7  in  block  4,  with  a 
brick  store  thereon.  That  on  February  6, 1884,  Foster  conveyed 
all  of  said  property  except  the  fifth  and  sixth  items  to  the  defend- 
ant, John  A.  Crawford,  and  on  the  same  day  conveyed  the  fifth 
item  to  the  defendant,  William  Crawford,  and  on  February  7th, 
conveyed  the  sixth  item  to  the  defendant,  Ashby  Pearce ;  that  each 
of  said  conveyances  was  voluntary  and  without  consideration,  and 
was  made  by  the  grantor,  and  accepted  by  the  grantee  therein,  with 
intent  to  hinder,  delay,  and  defraud  the  creditors  of  Foster,  and 
particularly  the  assignors  of  the  plaintiff,  Sibson,  Qnackenbush  & 
Co.,  and  Noon  &  Co. ;  that  Foster  is  insolvent;  that  the  property 
«ved  was  then  worth  $110,000,  and  was  all  the  property 
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Foster  had;  and  he  is  still  in  the  possession  and  enjoyment  of 
the  same. 

That  subsequent  to  said  oonveyanoes  the  other  defendants 
herein  obtained  judgments  in  said  circuit  oourt  against  Foster 
as  follows:  Baltimore,  March  10,  1884,  for  $1,652.92;  Ooltra, 
February  23, 1886,  for  $1,636.90;  Liles,  March  12,  1886,  for 
$1,049.75;  and  Walden,  February  23,  1886,  for  $568.50. 

The  prayer  of  the  bill  is,  that  the  oonveyanoes  be  set  aside  as 
fraudulent,  and  the  property  be  sold  to  pay  the  claims  of  the 
plaintiff  and  the  defendants,  Baltimore,  Goltra,  Liles,  and  Walden, 
according  to  their  respective  priorities. 

The  defendants,  Foster  and  the  Crawfords,  by  their  joint 
answer  admit  the  judgments  against  Foster  as  stated  in  the  bill, 
but  deny  that  the  plaintiff  is  the  owner  of  any  of  them,  and 
allege  that  the  assignments  thereof  to  him  by  8.  Q.  &  Co.  and 
N.  &  Co.  were  made  without  consideration  and  for  the  sole  pur- 
pose of  giving  this  court  jurisdiction.  They  admit  the  execu- 
tion of  the  conveyances  to  the  Crawfords  and  Pearce,  as  stated 
in  the  bill,  but  deny  that  they  are  voluntary,  or  were  made  or 
accepted  with  intent  to  hinder,  delay,  or  defraud  creditors,  and 
allege  that  at  the  date  thereof  Foster  was  short  about  20,000 
bushels  of  wheat,  for  which  he  had  given  receipts,  and  that 
Foster  conveyed  the  items  1,  2,  3,  4,  and  5  of  said  property, 
and  certain  book  accounts  and  grain  sacks,  to  the  Crawfords, 
in  consideration  of  John  A.  Crawford's  taking  up  those  receipts; 
and  $64,000,  to  be  paid  him  by  the  surrender  of  certain  notes 
and  an  account  due  from  Foster  to  said  John  A.;  and  certain 
other  notes  due  from  Foster  to  William  Crawford;  and  the  pay- 
ment by  John  A.  of  certain  notes  of  Foster's  on  which  he  was 
surety ;  and  that  the  conveyance  to  Pearce  was  made  subject  to 
Mrs.  Foster's  right  of  dower,  in  consideration  of  the  payment 
by  him  of  $4,000  as  security  for  Foster. 

They  admit  that  on,  prior  and  since  Febmary  6, 1884,  Foster 
was  and  is  insolvent,  and  aver  that  the  property  conveyed  is  not 
worth  more  than  $56,000. 

The  defendants — Baltimore,  Liles,  Walden,  and  Gk)ltra  — 
answer  the  bill  jointly,  admitting  the  all^ations  thereof,  and 
that  they  are  severally  the  owners  of  the  certain  judgments 
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dbtained  by  them  in  1886,  in  the  circuit  court  of  Linn  County, 
Oregon,  against  Foster,  as  alleged  in  the  bill;  and  also  allege 
that  Gbltra  is  the  owoer  of  a  certain  other  judgment  obtained 
by  him  in  said  circuit  court,  on  February  23, 1886,  against  said 
Foster,  on  twelve  promissory  notes  and  one  account  theretofore 
assigned  to  him,  for  the  sum  of  $16,119.70,  which  judgments 
they  all^e  are  each  a  lien  on  the  property  of  Foster  in  said 
county;  and  that  the  property  conveyed  to  the  Crawfords  and 
Pearce  was  so  conveyed  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Foster,  including  the  defendants. 

Afterwards  the  defendants,  Foster  and  the  two  Crawfords, 
filed  a  cross-bill,  allying  therein  that  on  February  10,  1886, 
Goltra  commenced  a  suit  in  the  circuit  court  aforesaid  against 
the  plaintiffs  in  the  cross-bill,  to  enforce  the  judgment  for 
$16,119.70  theretofore  obtained  against  Foster,  as  stated  in  his 
answer  herein,  against  the  property  in  question,  on  the  ground 
tliat  the  conveyances  thereof  by  Foster  to  the  Crawfords  and 
Pearce  were  invalid,  because  made  with  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  grantor,  including  Goltra  and 
his  assignors ;  that  the  defendants  in  said  suit  answered  the  com- 
plaint therein,  denying  the  allegations  of  fraud  and  ailing  that 
said  conveyances  were  made  in  good  faith  and  for  an  adequate 
consideration,  to  which  answer  there  was  a  reply  by  Goltra; 
that  the  cause  was  heard  on  the  issue  thus  made,  when  the  court, 
on  July  9, 1886,  found  in  favor  of  the  defendants  and  dismissed 
the  suit;  that  Gk>ltra  took  an  appeal  to  the  supreme  court  of 
the  state,  where,  on  April  11,  1887,  said  appeal  was  dismissed, 
whereby  the  judgment  of  said  circuit  court  remains  in  full  force 
and  effect,  and  Goltra  is  thereby  estopped  to  say  that  said  con- 
veyances are  invalid,  for  the  reason  assigned. 

A  demurrer  to  this  cross-bill  was  overruled,  and  the  same 
taken  for  confessed.  (AnUy  34  Fed.  Bep.  496.)  And  it  is  now 
admitted  by  counsel  that  Gk>ltra  is  estopped  to  say  in  this  suit, 
in  support  of  said  judgment,  that  these  conveyances  are  invalid, 
because  made  in  fraud  of  creditors. 

But  counsel  maintain  that  the  judgment  of  Goltra,  obtained 
on  February  23d,  for  $1,637.20,  is  not  within  the  operation  of 
said  estoppel,  because  the  judgment  was  not  included  in  the  suit 
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out  of  which  the  estoppel  arises.  It  is  true  that  the  decree  in 
the  former  case  between  the  parties  to  the  cross-bill  was  given 
in  a  suit  in  which  the  right  to  enforce  this  particular  judgment 
against  this  property  was  not  involved.  But  the  question  on 
which  such  right  depends  was  so  involved.  A  question  con- 
tested and  determined  in  one  case  is  determined,  so  far  as  the 
parties  to  the  same  are  concerned,  for  all  time  and  all  purposes. 
It  cannot  be  ground  over  again  in  another  action. 

The  question  of  the  validity  of  Foster's  conveyances  to  the 
Crawfords  and  Pearce,  for  the  cause  alleged,  namely,  that  they 
were  executed  with  intent  to  hinder,  delay,  and  defraud  creditors, 
was  the  principal  and  only  contested  question  in  the  suit  of 
GoUra  v.  Foster  and  the  OratofordSj  and  the  decision  therein  that 
they  were  not  so  executed,  estops  the  parties  and  their  privies 
to  all^e  or  maintain  aught  to  the  contrary,  in  this  or  any  other 
litigation  between  them.  (OuUram  v.  Morewood,  3  East,  346; 
CromwM  v.  Ckmrdy  of  Sacramenio,  94  U.  S.  351 ;  Wilson^a  Exr. 
V.  Been,  121  U.  S.  525 ;  Bigelow  on  Estoppel,  48 ;  Uniied  SkUea 
v.  Schneider^  35  Fed.  Rep.  107.) 

This  disposes  of  the  case  made  in  the  cross-bill.  Goltra  is 
estopped  to  all^  or  contend  that  the  conveyances  in  question 
are  fraudulent.  That  identical  point  was  found  against  him  in 
the  former  suit,  and  therefore,  as  against  Foster  or  his  grantees, 
he  cannot  make  or  state  a  case  that  will  entitle  him  to  subject 
the  property  to  the  satisfiiction  of  either  of  bis  judgments  against 
the  former. 

In  the  progress  of  the  case  it  was  referred  by  the  circuit 
judge  to  a  master,  to  take  the  testimony  and  report  the  same 
with  his  conclusions  of  fact  and  law  thereon.  The  report  finds, 
(1)  that  at  the  commencement  of  this  suit  the  several  judgments 
mentioned  in  the  pleadings  were  owned  by  the  plaintiffs  therein, 
except  those  of  Noon  &  Co.  and  Sibson,  Quackenbush  &  Co., 
which  bad  been  theretofore  duly  assigned  to  the  plaintiff,  who 
was  the  owner  thereof;  (2)  that  the  conveyances  to  Pearoe  and 
John  A.  Crawford  were  made  in  good  faith  and  for  "  full  value,*' 
while  that  to  William  Crawford  was  made  without  consideration, 
and  is  void  as  against  the  plaintiff  and  other  creditors  of  said 
Foster;  (3)  that  on  February  6, 1884,  the  date  of  said  convey- 
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aDoes^  and  since,  Foster  was  insolveDt  and  has  no  property  out 
of  which  any  of  such  judgmeuts  can  be  made;  (4)  that  the  real 
property  conveyed  to  John  A.  Crawford  was  at  the  date  of  the 
conveyance  thereof  worth  $36,000,  in  addition  to  which  he  then 
received  from  Foster  accounts  and  grain  sacks  worth  $6,000  — 
in  all  $42,000 — and  that  Foster  then  owed  said  Crawford  on 
notes  and  accounts  $27,733.50,  while  the  latter  was  liable  to 
pay  for  the  former,  as  surety,  about  $16,000,  all  of  which  debts 
and  liabilities  he  released  and  paid,  and  also  made  good  to 
sundry  persons  a  deficiency  in  wheat  in  the  mill  warehouse  of 
near  20,000  bushels,  which  cost  him  near  $10,000  more— in  all, 
$53,733.50 ;  (5)  that  at  the  date  of  the  conveyance  to  Pearce  he 
was  an  accommodation  indorser  for  Foster  on  a  note  for  $5,000, 
that  he  afterwards  paid ;  that  the  real  property  conveyed  to  him 
was  worth  $3,500,  in  addition  to  which  he  received  $700  worth 
of  mill  products;  that  the  property  conveyed  to  William  Craw- 
ford was  then  worth  $18,000,  upon  which  he  has  since  expended 
in  permanent  improvements  the  sum  of  $2,000. 

Both  parties  excepted  to  the  master^s  report,  the  plaintiff  to 
the  finding  in  relation  to  the  conveyances  to  John  A.  Crawford 
and  Pearce,  and  the  defendant,  William  Crawford,  to  the  finding 
concerning  the  conveyance  to  himself. 

On  the  argument,  it  was  tacitly  conceded  that  the  conveyance 
to  Pearce  was  made  for  a  full  consideration,  as  found  by  the 
master,  and  with  no  other  purpose  than  to  prefer  him  to  other 
creditors,  as  the  grantor  lawfully  might,  and  of  this  there  can 
be  no  doubt  on  the  testimony. 

At  and  before  February  6,  1884,  Foster  was  in  a  financial 
strait.  By  reason  of  a  decline  in  flour  during  the  winter  he 
had  lost  or  failed  to  realize  $1  a  barrel  on  about  30,000  barrels 
shipped  to  Liverpool.  He  was  also  short  about  20,000  bushels 
of  wheat,  for  which  he  had  given  receipts,  on  any  one  of  which 
he  was  liable  at  any  moment  to  a  criminal  prosecution.  There  is 
no  room  to  doubt  that  John  A.  Crawford  was  then  liable  as  surety 
on  Foster's  paper  for  $15,900,  namely,  to  the  Bank  of  British 
Columbia,  $5,000 ;  to  John  Conner  and  the  Bank  of  Albany, 
$6,000,  and  to  Frank  Parton,  $4,900;  and  that  he  afterwards 
paid  the  same,  as  part  of  the  consideration  for  the  transfer  to  him. 
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Neither  is  there  any  room  to  doubt  that  Crawford  settled 
with  the  farmers  and  others,  holding  Foster's  wheat  receipts  for 
19,541  bashels  of  wheat,  that  the  latter  had  used.  But  the 
amount  disbursed  for  this  purpose  is  not  certain.  The  evidence 
on  the  point  is  not  clear  or  satisfactory.  Wheat,  at  the  time  of 
the  transfer,  was  ninety  cents  per  bushel.  But  it  was  rapidly 
declining  and  soon  fell  to  near  fifty  cents.  It  is  altogether 
probable  that  from  $10,000  to  $15,000  was  paid  out  for  Foster 
on  this  score — say  $12,500.  This,  added  to  the  amount  paid 
by  Crawford,  as  surety  or  indorser,  makes  $28,310  paid  on  the 
property  in  cash.  In  addition,  Crawford  claims  to  have  turned 
in  an  open  account  of  $5,803  against  Foster,  as  a  part  of  the 
consideration  for  the  purchase.  Under  the  circumstances  the 
claim  is  a  probable  one.  Crawford  seems  to  iiave  been  carrying 
Foster  in  every  direction.  And  on  the  proof,  it  cannot  be 
rejected.  This  with  the  cash  makes  a  consideration  of  $34,113 
paid  for  the  property,  real  and  personal,  more  than  it  would 
have  probably  sold  for  at  sheriff's  sale,  and  more  than  three 
fourths  of  the  value  that  the  master  places  upon  it,  which  in  my 
judgment  is  its  full  market  value. 

If  the  purchase  was  made  in  good  faith,  that  is,  for  the  pur- 
pose of  providing  for  the  payment  of  the  debts  due  the  purchaser 
or  the  obligations  on  which  he  was  surety  for  the  grantor,  and 
not  merely  to  hinder,  delay,  and  defraud  creditors,  the  convey- 
ance is  not  within  tlie  statute  of  frauds,  and  is  valid.  The 
amount  and  character  of  the  consideration  is  not  material,  ex- 
cept as  it  may  affect  the  question  of  good  faith.  (Bump,  F.  C. 
207.)  Neither  the  amount  nor  character  of  this  consideration 
tend  to  prove  that  the  purchase  was  not  made  in  good  faith. 

The  only  specific  circumstance  urged  against  the  good  faith 
of  this  transfer,  is  the  fact  that  Foster  remained  in  possession  of 
the  mill  and  dwelling-house,  and  his  declarations  while  there. 
The  acts  and  declarations  of  a  vendor  in  possession  after  the 
sale  are  competent  evidence  against  the  vendee  on  the  question 
of  the  character  and  purpose  of  such  sale  and  possession.  (Bump, 
F.  C.  569;  United  Siaiea  v.  Grisxoold,  7  Sawy.  316.)  But  such 
acts  and  declarations  are  not  conclusive,  and  must  be  considered 
in  the  light  of  all  the  circumstances.     Mr.  Foster  was  an  old 
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man  who  had  done  business  in  Albany  as  merchant  and  miller 
for  over  thirty  years.  When  he  failed  and  transferred  his  prop- 
erty to  his  life-long  friend  and  principal  creditor,  John  A.  Craw- 
ford^ it  was  not  unreasonable  nor  out  of  the  ordinary  course  of 
business,  for  the  latter,  who  was  over  seventy  years  of  age,  and  had 
been  out  of  the  milling  business  for  many  years,  and  was  other- 
wise much  engaged,  to  retain  Foster  as  superintendent  of  the 
mill,  both  for  his  own  interest  as  well  as  a  kindly  consideration 
for  Foster,  who  was  then  thrown  on  the  world  without  any 
visible  means  of  support,  at  a  compensation  of  $75  per  month, 
and  the  use  of  the  dwelling-house  in  which  he  lived.  But  Fos- 
ter's declarations  to  his  other  creditors,  all  of  whom  are  repre- 
sented in  the  several  judgments  mentioned  in  the  pleadings,  do 
indicate  that  he  expected  to  get  the  mill  back  again,  either  as 
owner  or  lessee  of  Crawford,  in  which  case,  if  times  "  livened 
up,''  he  would  be  able  to  pay  all  his  debts  from  the  profits  of 
the  mill.  But  I  am  satisfied  he  either  went  beyond  the  &ct| 
or  his  hearers,  smarting  under  the  loss  of  their  claims,  have 
remembered  and  repeated  his  statements  for  more  than  they  were 
worth.  As  is  said  by  counsel  in  the  brief  for  plaintiff,  ''  each 
of  these  witnesses  was  not  only  a  friend  of  many  years'  standing 
with  Foster,  but  also  a  creditor.  Some  of  them  had  sold  him 
wheat  only  a  few  days  before  the  transfer;  and  in  the  presence 
of  men  whom  he  had  so  wronged  ....  and  who,  nevertheless, 
still  displayed  some  old-time  loyalty  and  friendship  towards 
him,  it  is  quite  natural  he  should  seek  to  placate  them,  and 
restore  himself  in  their  esteem  by  an  explanation  that  would  not 
leave  them  hopeless." 

Under  these  circumstances,  Foster  might  have  made  statements 
and  held  out  hopes  that  implied  in  the  willing  minds  of  his 
uixious  hearers  that  afler  all  the  transfer  was  only  a  contrivance 
to  tide  over  a  financial  difficulty,  and  in  the  mean  titpe  Crawford 
was  only  holding  the  pro])erty  in  trust  for  him. 

One  form  of  declaration  attributed  to  him  is,  '^that  if  hecould 
make  arrangements  with  his  creditors  he  could  lease  the  mill 
and  pay  them  off  if  times  Mivened  up'  out  of  the  profit  of  it/' 
And  this  declaration  is  perfectly  compatible  with  a  b(ma  fde 
sale.    Neither  would  it  be  difficult  or  extraordinary  for  thooo 
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who  would  have  it  80^  to  remember  and  relate  how  Foster  said 
''he  was  going  to  get  the  mill  back  again  as  soon  as  he  could 
arrange  with  his  creditors/'  with  the  implication,  of  course,  that 
such  was  the  purpose  of  conveying  it  to  Crawford. 

However  this  maj  be,  there  is  nothing  in  Foster's  possession 
or  presence  at  the  mill  or  employment  by  Crawford  inconsistent 
with  good  faith  on  the  part  of  the  purchaser.  And  so  far  as 
any  of  his  declarations  import  the  contrary,  assuming  that  he 
has  been  correctly  reported,  they  are  easily  accounted  for,  and 
are  also  contradicted  by  the  admitted  and  controlling  circum- 
stance of  the  case. 

The  evidence  as  to  whether  Crawford  also  turned  in  Foster's 
three  notes  in  part  payment  of  this  property  is  conflicting,  but  I 
think  the  weight  of  it  is  that  he  did. 

Crawford  and  Foster  both  swear  that  in  1876  the  mill  firm 
of  James  H.  Foster  &  Co. — the  company  being  the  brother, 
John  Foster — dissolved,  and  James  H.  took  the  business  and 
agreed  to  pay  the  debts.  At  that  time  Crawford  held  three 
notes  of  J.  H.  Foster  &  Co.,  dated  early  in  July,  1875,  for  an 
a^r^ate  sum  of  |12,593,  with  interest.  The  notes  are  pro- 
duced, and  their  existence  is  satisfactorily  established.  On  ^pril 
28,  1876,  on  a  settlement  with  Crawford,  Foster  gave  his  two 
individual  notes  for  the  three  company  notes  and  interest,  pay- 
able one  day  after  date,  with  interest  at  ten  per  centum  per 
annum,  the  one  for  $8,605,  and  the  other  for  $5,325,  or  $13,930 
in  the  aggregate;  and  on  September  12,  1878,  Foster  gave 
Crawford  another  note  for  $3,000,  payable  one  year  after  date, 
with  like  interest,  for  money  then  loaned  him.  On  the  first  of 
these  notes  there  is  indorsed  a  payment  of  $1,721  of  interest, 
dated  April  27,  1878,  and  on  the  second,  a  like  payment,  at  the 
same  date,  of  $1,066.  On  the  third  note  there  is  an  indorse- 
ment of  $350,  dated  June  19,  1882,  which  was  afterwards  can- 
celed. No  other  payments  appear  to  have  been  made  on  either 
of  these  notes  prior  to  February  6,  1884,  when  it  is  claimed 
they  were  returned  to  Foster  in  part  payment  of  this  property. 
The  notes  are  produced,  and  I  think  there  is  no  doubt  that  they 
are  genuine*  There  appears  to  have  been  a  sufficient  reason  for 
their  making.    The  old  notes  were  partnership  ones,  that  James 
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H.  Foster  had  promised  his  brother  to  take  up^  which  he  did 
hj  giving  his  own  in  their  place. 

The  contention  of  the  plaintiff  is  that^  admitting  their  gen- 
aineness,  they  were  paid  some  time,  but  he  cannot  say  when^ 
before  the  transfer  of  the  property,  when  they  were  fraudulently 
revived  for  the  purpose  of  being  made  a  part  of  the  consider- 
ation of  such  transfer. 

Both  Crawford  and  Foster  swear  positively  that  the  notes 
were  due  and  unpaid  according  to  their  face  at  the  time  of  the 
transfer^  and  that  they  constituted  a  part  of  the  consideration 
therefor,  and  there  is  no  direct  evidence  to  the  contrary.  But 
there  are  some  circumstances  in  the  case  which  contradict  them 
with  more  or  less  force. 

It  is  very  unusual  that  notes  of  this  amount — f  16,930 — are 
allowed  by  business  men  to  go  unpaid  and  unsecured  for  a 
period  of  twelve  years,  and  that  witiiout  the  payment  of  inter- 
est for  the  last  two  thirds  of  that  time.  Still  the  matter  is  not 
so  improbable  as  to  prevent  belief,  when  supported  by  the  direct 
evidence  of  the  parties. 

On  September  24,  1881,  Crawford  stated  under  oath,  in  writ- 
ing, to  the  assessor  of  Linn  County,  that  the  notes  then  owned 
by  him  and  liable  to  taxation  in  the  state  only  amounted  to 
$5,500.  On  June  7,  1883,  he  made  an  affidavit  to  procure  a 
decrease  of  his  assessment  for  1882,  in  which  he  stated  that  the 
gross  amount  of  his  ''money,  notes,  and  accounts"  subject  to 
taxation  was  only  f  13,500. 

Crawford's  explanation  of  the  apparent  omission  in  both  these 
statements  of  these  three  Foster  notes  is,  there  was  an  agreement 
between  himself  and  Foster,  that  on  account  of  the  interest  oa 
these  notes  being  ten  per  centum  instead  of  twelve,  the  maxi- 
mum allowed  by  law,  the  latter  would  pay  the  taxes  thereon, 
that  is,  he  would  not  deduct  the  amount  from  the  value  of  his 
property  assessed  for  taxation. 

The  explanation  is  open  to  the  criticism  that  it  is  easily  made 
and  hard  to  contradict.  But  counsel  says,  if  it  is  not  true,  the 
record  of  the  assessments  for  the  county  will  show  it,  at  least 
negatively;  and  as  the  plaintiff  has  not  produced  this  evidence, 
as  it  was  in  his  power  to  do,  the  presumption  is  that  it  would 
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80  far  corroborate  the  testimony  of  the  defendants.  At  first 
blush  this  seems  plausible,  but  if  the  fact  is^  as  the  plaintiff 
claims,  these  notes  were  paid,  the  record  of  the  assessments 
would  equally  show  that  Foster  did  not  deduct  this  indebted- 
ness from  his  assessment,  not  for  the  reason  given,  but  because 
it  did  not  exist,  at  least  from  the  time  of  such  payment. 

It  may  be  admitted  that  a  debtor  and  creditor  may  honestly 
make  an  agreement  by  which  the  former  agrees  not  to  deduct 
his  indebtedness  to  the  latter  from  the  value  of  his  property 
assessed  for  taxation,  in  consideration  of  which  the  creditor  may 
honestly  conclude  that  such  indebtedness  need  not  be  returned 
by  him  for  taxation  as  a  credit  liable  thereto.  Most  persons  are 
disposed  to  construe  the  law  so  as  to  keep  out  of  the  assessor's 
books  as  much  as  possible.  But  the  law  is  otherwise,  except  in 
the  case  of  a  note  secured  by  mortgage  since  1882,  and  the  cred- 
itor, when  called  on  to  swear  to  the  amount  of  credits  belonging 
to  him  and  subject  to  taxation  in  his  hands,  cannot  lawfully  or 
truthfully  omit  such  credit  from  his  return.  But  Crawford  may 
have  believed  that  the  Foster  notes  held  by  him  under  the  agree- 
ment stated  were  not  liable  to  taxation  eo  nomine,  because  a  tax  on 
the  value  of  the  same  was  being  paid  by  the  debtor,  as  a  condition 
of  the  credit.  And  therefore,  while  the  failure  of  Crawford  to 
return  these  notes  for  taxation  is  some  evidence  that  they  did  not 
then  exist  as  a  legal  obligation  against  Foster — a  livingcredit  sub- 
ject to  taxation  —  it  is  neither  conclusive  nor  cogent  on  that  point. 

The  defendant  Goltra  also  testifies  that  in  June,  1883,  in 
talking  with  Crawford  about  Foster's  financial  condition,  he 
said,  "People  think  that  Foster  owes  you  considerable,  or  you 
have  an  interest  in  the  mill,"  when  Crawford  said,  "He  neither 
owes  me,  nor  have  I  any  interest  in  the  mill."  It  is  admitted 
he  had  no  interest  in  the  mill,  and  Crawford  denies  that  he  said 
Foster  owed  him  nothing;  and  all  things  considered,  the  denial 
at  least  neutralizes  the  assertion. 

On  this  point  my  conclusion  is,  that  the  weight  of  the  evidence 
is,  that  the  three  Foster  notes  in  question  were  existing  obliga- 
tions between  the  parties  at  the  date  of  the  transfer;  and  that 
whether  this  be  so  or  not,  the  purchase  was  made  in  good  faith, 
and  for  a  valuable  and  even  adequate  consideration. 
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As  to  the  parchase  of  the  brick  block  by  William  Crawford, 
it  is  practically  admitted  that  on  July  20,  1867,  William  Craw- 
ford sold  the  mill  in  qaestion  to  James  H.  and  John  Foster  for 
Jl  6,000— $6,000  paid  in  cash  and  $10,000  by  the  five  joint 
notes  of  the  purchasers  for  $2,000  each,  payable  in  one,  two 
three,  four,  and  five  years,  respectively,  with  interest  at  ten  per 
centum  per  annum,  secured  by  a  mortgage  on  the  premises. 
The  notes  are  in  evidence,  and  each  of  them  bears  indorsements 
of  payments  of  interest  thereon,  as  follows:  July  20,  1869, 
$400;  July  20, 1875,  $1,200;  and  April  15,  1881,  $478.75. 

All  the  business  of  William  Crawford  with  Foster  appears 
to  have  been  transacted  by  John  A.  Crawford  as  his  agent. 

Crawford  and  Foster  testify  that  about  July  20,  1883,  these 
five  notes  were  unpaid  except  as  shown  by  the  indorsements 
thereon,  when  they  were  by  consent  of  parties  exchanged  for 
six  notes  signed  by  James  H.  Foster  as  J.  H.  Foster  &  Co. 
— five  of  them  being  for  $2,000  each,  payable  in  one,  two,  three, 
four,  and  five  years  from  date,  with  interest  at  eight  per  centum 
per  annum,  and  the  sixth  one  for  $6,000,  the  amount  of  the 
overdue  interest  on  the  first  five  notes,  payable  in  one  year  from 
date,  without  interest  These  notes  are  also  in  evidence,  and  it 
appears  from  the  testimony  of  Crawford  that  the  exchange  was 
made  later  than  July  20th,  and  the  notes  were  antedated,  so  as 
to  make  the  old  ones  expire  with  the  even  year.  They  also 
testify  that  at  the  date  of  the  transfer  the  second  series  of  notes 
were  due  and  altogether  unpaid,  and  were  given  up  to  Foster  in 
consideration  of  the  conveyance  to  William  Crawford  of  the 
brick  block  in  question.  William  Crawford  also  testifies  to  the 
same  efiect,  so  far  as  he  knows.  He  says  the  first  series  of  notes 
were  unpaid  when  his  brother  John  got  them  from  him  for  the 
purpose  of  making  the  exchange,  and  that  the  second  series  were 
unpaid  when,  at  his  brother's  suggestion,  he  gave  them  to  him 
for  the  purpose  of  purchasing  the  property  then  conveyed  to 
him  by  Foster. 

This  is  an  improbable  statement  in  all  its  essential  features, 
though  it  may  be  true.  Men  do  not  usually  allow  debts  of  this 
character  to  run  on  for  years  without  payment  of  the  principal 
and  comparatively  little  interest.    The  principal  reason   for 
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changing  the  noteB,  thai  the  l^al  rate  of  interest  had  in  the 
mean  time  (Oct.  25^  1880)  been  reduced  to  eight  per  centum,  is 
not  satisfactory  or  convincing.  Nothwithstanding  the  change 
in  the  law,  parties  might  atill  contract  for  ten  per  centum,  and 
contracts  made  before  the  change  were  not  affected  by  it. 
(Comp.  1887,  sees.  3587,  3592.)  The  exchange  was  not  made 
until  nearly  three  years  after  the  change  in  the  law,  which  did 
not  affect  the  notes  in  any  way,  and  could  not  reasonably  have 
been  the  cause  of  the  exchange.  But  if  the  creditor  thought 
eight  per  centum  was  as  much  as  the  debtor  ought  to  pay  under 
the  circumstances,  there  was  notbio^  to  prevent  reducing  it 
either  by  new  notes  or  a  memorandum  on  the  old  ones  without 
any  reference  to  the  change  in  the  law  or  what  the  law  might 
allow  him. 

On  September  17, 1881,  William  Crawford  made  oath  before 
the  assessor  of  Linn  County  in  writing  that  the  notes  owned  by 
him,  and  liable  to  taxation  in  the  state,  amounted  in  value  to 
only  $5,000.  John  A.  Crawford  makes  the  same  explanation 
of  this  matter  that  he  did  cooceroing  the  omission  to  return  his 
own  Foster  notes  for  taxation ;  that  Foster  was  not  to  deduct 
the  value  of  them  from  his  assessment.  But  Foster  says  he  did 
not  make  the  deduction  because  Crawford  did  not  charge  him 
interest  on  the  interest  in  arrear. 

After  the  mortgage  tax  law  of  1882  went  into  effect,  in  July, 
1883,  Mr.  C.  H.  Stewart,  the  county  clerk  of  Linn  County,  in 
looking  over  the  record  of  mortgages  for  the  purpose  of  making 
an  abstract  tliereof  tor  the  assessor,  found  a  mortgage  of  many 
years'  standing  from  Foster  to  William  Crawford  on  the  mill 
property  in  question,  given  to  secure  the  payment  of  a  sum  which 
then  amounted,  principal  and  interest,  to  about  $25,000.  He 
naturally  suppo^  from  the  circumstances  that  it  had  been  satis- 
fied, and  at  once  wrote  to  Mr.  William  Crawford  to  call  and 
make  the  proper  credits  or  cancellation,  or  it  would  be  returned 
to  the  assessor  as  in  force.  Mr.  Crawford  called  immediately — 
en  July  31st — and  said  the  mortgage  had  been  paid  several 
years  before,  and  that  he  had  no  knowledge  of  it  being  on  the 
books  .of  record,  and  then  and  there  canceled  it. 

Mr.  Stewart  also  testified  that  a  few  days  before  the  convey- 
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anoes  in  question  were  filed  with  him  for  record^  John  A.  Craw- 
ford was  in  his  office  and  spoke  of  the  transfer  of  Foster's 
property,  and  said  he  was  compelled  to  take  it  to  protect  him- 
self; that  he  had  indorsed  largely  for  Foster  and  thought  the 
notes  were  paid,  but  they  had  lately  "  turned  up  "  in  Portland, 
and  that  the  purchase  notes  for  the  mill  had  been  sold  and 
indorsed  away  by  him  long  before,  and  he  thought  they  were 
paid,  but  now  they  had  ^*  turned  up ''  also,  in  Portland,  unpaid. 

I  attach  much  importance  to  the  testimony  of  this  witness. 
His  official  position  implies  public  confidence  in  his  integrity. 
He  speaks  cautiously,  and  a  rigid  cross-examination  only  served 
to  confirm  and  strengthen  his  opening  statement.  He  cannot 
well  be  mistaken  about  the  interview  with  William  Crawford, 
nor  the  cause  nor  consequence  of  it.  They  afiected  his  official 
duties,  and  the  record  of  the  cancellation  corresponds  with  his 
statement.  The  conversation  with  John  A.  Crawford  was  on  a 
subject  that  was  then  attracting  the  attention  of  that  public,  and 
was  calculated  to  make  an  impression  on  him.  Moreover,  the 
witness,  unlike  some  of  those  who  testify  to  other  alleged  con- 
versations in  this  case,  has  no  grievance  against  Foster  or  the 
Crawfords,  but  is  disinterested  and  apparently  unprejudiced. 

True,  it  now  appears  that  these  mill  notes  were  not  indorsed 
to  any  one ;  and  if  they  had  been,  Crawford  would  have  had 
no  right  to  cancel  the  mortgage.  But  this  false  statement  as  to 
the  cause  and  consideration  of  the  transfer  of  this  block  is,  at 
least,  a  badge  of  fraud.  (Bump,  F.  C.  42.)  William  Crawford's 
action  in  canceling  the  mortgage,  with  the  declaration  that  it  had 
been  paid  several  years  before,  tells  a  difierent  story. 

John  Conner,  a  banker  of  Albany,  testifies  that  between  1878 
and  1880,  he  thinks  in  1879,  Foster  was  owing  him  $20,000  of 
borrowed  money,  when  his  cashier  informed  him  that  this  Foster 
mortgage  was  on  record  uncanceled,  whereupon  he  spoke  to 
Foster  on  the  subject,  who  replied  'Mt  had  been  paid  and  settled.^' 

It  may  be  admitted  that  this  declaration  of  Foster's  is  not 
.competent  evidence  in  chief  against  William  Crawford,  to  prove 
the  payment  of  these  notes.  But  Foster  is  introduced  as  a  wit- 
ness by  Crawford,  to  prove  that  the  notes  were  not  paid  at  the 
time  of  the  transfer,  and  the  plaintifi*  has  a  right  to  impeach 
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him  by  evidence  of  coDtradictory  statements  made  out  of  court. 
Mr.  Conner  is  a  disinterested  witness,  and  no  one  questions  that 
Foster  made  this  statement  to  him.  The  effect  of  his  testimony 
is  to  make  Foster's  now  statement,  that  the  notes  were  unpaid, 
of  no  effect.  This  leaves  the  fact  of  their  non-payment  at  the 
time  of  the  transfer  to  rest  on  the  testimony  of  the  Crawfords, 
which  is  also  materially  affected  by  their  declarations  and  acts 
to  the  contrary  out  of  court. 

In  addition  to  the  evidence  of  these  disinterested  witnesses, 
the  unpaid  creditors  and  others  interested  against  the  Crawfords 
testify  to  various  conversations  with  John  A.,  which  strongly 
imply,  when  they  do  not  assert,  that  the  mill  notes  were  paid 
before  the  transfer. 

Thomas  I.  Anderson  testifies  that  thirteen  or  fourteen  mouths 
before  the  transfer  he  asked  John  A.  Crawford  if  he  had  any- 
thing to  do  with  the  mill,  when  he  answered,  '^  Oh,  that  is  all 
settled.     I  have  nothing  more  to  do  with  the  mill  than  you  have.'' 

It  is  true  that  John  A.  had  then  nothing  to  do  with  the  mill 
in  his  own  right,  nor,  so  far  as  ap))ears,  ever  had.  But  he 
always  speaks  in  the  first  person  when  speaking  for  his  brother 
William,  or  of  his  affairs.  And  what  he  meant  to  say  was  ''all 
settled,"  concerning  this  mill,  unless  it  was  William's  mortgage 
thereon,  is  past  finding  out. 

Thomas  Monteith  testifies  that  in  the  latter  part  of  1883  he 
had  a  conversation  with  John  A.,  in  which  the  latter  said  that 
Foster  seemed  to  be  getting  along  well.  When  he  said,  *'  Why 
don't  he  pay  off  the  mor^ge  that  has  been  on  record  then  ever 
since  he  bought  the  mill?"  when  John  A.  replied, ''  Why,  that 
mortgage  was  paid  off  long  ago." 

There  never  was  but  one  mortgage  between  Foster  and  the 
Crawfords,  and  that  was  the  one  to  William  on  the  mill,  and 
unless  these  witnesses  are  false  or  mistaken  John  A.  said  to 
them,  in  effect  if  not  in  words,  these  mill  notes  are  paid  off. 

In  answer  to  the  testimony  of  all  these  witnesses  concerning 
these  statements  of  his,  John  A.  Crawford,  when  called  as  a 
witness  for  himself,  can  only  say,  ^'  I  do  not  remember." 

Another  circumstance  of  which  there  is  no  doubt  is  entitled 
to  some  weight  in  this  connection* 

JUL  Bawt.—  17. 
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Between  the  giving  of  the  mill  notes  in  1867  and  the  transfer 
in  1884^  Foster  expended  ^0^000  on  the  mill  property  in  re- 
pairs and  improvements.  He  also  built  the  brick  block  in 
question,  which  cost  him  probably  not  less  than  $12,000,  hia 
dwelling-house,  and  his  share  of  the  water  works.  To  my  mind 
it  is  quite  improbable  that  a  person  with  this  amount  of  money 
at  his  disposal  would  allow  a  mortgage,  to  secure  a  debt  of 
$10,000,  to  remain  on  his  mill  for  seventeen  years.  And  it  ia 
equally  improbable  that  William  Crawford  or  his  other  self, 
John  A,  Crawford,  would  allow  the  unpaid  interest  on  such 
debt  to  accumulate  to  $6,000,  and  then  take  a  note  for  the 
amount  without  interest  or  security.  Being  unable  to  deny  the 
cancellation  of  the  mortgage  as  stated  by  Stewart,  the  Crawfords 
offer  in  their  testimony  this  explanation,  it  was  done  to  avoid 
the  operation  of  the  mortgage  tax  law  of  1882.  In  other  words, 
they  swear  that  rather  than  pay  the  taxes  on  the  mortgage,  they 
released  security  for  the  debt,  and  this,  notwithstanding  the  law 
of  1854,  gave  the  mortgagee  the  right  to  pay  the  taxes  on  the 
whole  interest  in  the  laud,  and  add  the  same  to  the  mortgage, 
if  not  paid  by  Foster.  {Dundee  etc.  Co.  v.  School  IHdricty  10 
Sawy.  61.) 

On  the  whole,  my  conclusion  is  that  the  mill  notes  were  paid 
before  the  conveyance  to  William  Crawford  was  made,  and 
therefore  it  is  voluntary — without  consideration.  And  this 
being  so,  it  is  fraudulent  as  against  the  plaintiffs  and  others,  the 
creditors  of  Foster,  the  grantor  therein.  The  decided  weight 
of  evidence  supports  this  conclusion. 

And  yet  it  may  be  that  these  notes  were  existing  obligations 
between  the  parties  thereto  on  February  6,  1884,  and  that  all 
the  acts  and  declarations  of  the  Crawfords  to  the  contrary  are 
falsehoods  and  pretenses,  spok^i  and  acted  for  the  selfish  purpose 
of  avoiding  the  payment  of  the  taxes  thereon ;  but  if  so  they 
have  been  ensnared  in  their  own  net,  and  cannot  complain  that 
the  court  has  taken  them  at  their  own  word. 

Some  question  is  made  by  counsel  for  the  Crawfords  as  to  the 
right  of  the  plaintiff  to  maintain  this  suit.  The  testimony  is  satis- 
fcctory,  indeed  there  is  no  room  for  doubt  about  it,  that  Sibson, 
Quackenbush  &  Co.  and  Noon  &  Co.  sold  and  assigned  their 
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respective  judgments  to  the  plaintiff  absolntely  and  for  a  valuable 
consideration,  $6,000  in  the  first  case,  and  $500  in  the  second^ 
through  the  agent  of  the  plaintiff's  attorney  in  fitct,  William  S. 
Ladd.  And  if  Ladd  and  Tilton  advanced  him  the  money  where- 
with to  make  the  purchase,  as  suggested  in  the  argument,  of  which 
there  is  no  proof,  it  would  make  no  difference.  The  only  question 
to  be  considered  Is,  did  the  judgment  creditors  sell  and  assign  the 
judgments  in  question  absolutely,  without  any  trust  or  reserva- 
tion in  their  own  favor.  In  other  words,  was  the  sale  a  real, 
and  not  a  fictitious  one?  As  I  have  said,  the  evidence  is  satis^ 
factory  on  this  point.  The  sale  was  absolute  and  unqualified. 
This  being  so,  it  is  altogether  immaterial  that  the  judgment 
creditors  may  have  been  induced  to  make  this  sale  as  they  did, 
because  they  feared  they  could  not  succeed  in  enforcing  the  judg- 
ments in  the  state  court — the  tribunal  of  the  defendants — or 
that  the  plaintiff  made  the  purchase,  because,  being  a  citizen  of 
Illinois,  he  thought  he  could  enforce  the  same  against  the 
property  of  the  judgment  debtor,  in  the  hands  of  the  Crawfords, 
by  a  suit  in  this  court—- the  interstate  tribunal — and  that  he 
intended  to  do  so  when  he  bought  them. 

The  motive  with  which  a  party  purchases  property  or  a  claim 
has  nothing  to  do  with  his  right  to  maintain  an  action  thereon 
or  thereabout  in  this  court  any  more  than  in  a  state  court. 
{McDonald  v.  Smalley,  1  Peters,  623 ;  Barry  v.  BaMnwre  Gty, 
6  Wall.  288;  CoUinacm  v.  Jaokstm,  8  Sawy.  363.)  The  convey- 
ances to  John  A.  Crawford  and  Ashby  Pearce  being  valid  as 
against  the  plaintiff,  the  bill  will  be  dismissed  as  to  them,  with  costs. 

The  conveyance  to  William  Crawford,  being  void  as  against 
creditors,  will  be  declared  fraudulent  and  set  aside,  and  the 
property  sold  by  the  master,  and  the  proceeds  applied,  first,  on 
the  judgments  of  the  plaintiff  and  his  costs  and  disbursements 
in  this  suit,  and  the  remainder,  if  any,  pro  rata  on  the  judg- 
ments and  costs  and  disbursements  in  this  suit  of  Walden,  Bal- 
timore and  Liles.  The  decree  will  also  provide  that  if  the 
proceeds  of  the  sale  are  not  sufficient  to  pay  the  judgments  of 
the  plaintiff,  and  his  costs  and  disbursements,  that  execution 
may  issue  against  the  property  of  William  Crawford  for  the 
remainder. 
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The  judgments  of  the  plaintiff  are  prior  in  time  to  those  of 
Baltimore  and  Liles^  but  subsequent  to  that  of  Walden.  Neither 
of  the  judgments,  however,  are  liens  on  the  property  in  quesiiouy 
the  title  of  the  judgment  debtor  thereto  haying  passed  to  Wil- 
Ham  Crawford  before  the  judgments  were  given  or  docketed. 
There  was  no  interest  of  Foster's  left  in  the  property  for  the 
judgments  to  operate  on.  The  conveyance  was  valid  between 
the  parties  thereto.  The  right  of  the  creditors  to  have  it  set 
aside  for  fraud  as  to  them  was  all  that  was  left.  The  plaintiff 
being  the  first  creditor  to  assert  this  right^  by  the  filing  of  his 
bill,  then  acquired  a  prior  right  to  whatever  may  be  made  out 
of  the  property  of  the  suit.  (Burt  v.  Kej/es,  1  Flipp.  72;  Wait, 
F.  C.  sec.  392;  In  re  EsteSy  6  Sawy.  469,  and  cases  there  cited.) 

In  the  latter  case,  after  a  careful  examination  of  the  subject, 
I  held  that  under  the  law  of  this  state  the  lien  of  a  judgment 
only  attached  to  property  belonging  to  the  judgment  debtor  at 
the  date  of  its  docketing,  and  that  a  conveyance,  though  Toid  as 
to  creditors  who  might  assert  their  right  against  it,  was  valid 
between  the  parties,  and  passed  all  the  estate  of  the  grantor  in 
the  premises  to  the  grantee,  and  therefore  the  lien  of  a  subse- 
quent judgment  does  not  attach  to  the  property. 


The  Oregon   akd   Washington   M.   S.   Bank  v.   The 

American  Mortgage  Company. 

OlBCfUXT  GOUBT,  DiBTBIOr  OF  ObUOV. 

Mat  7,  1888. 

1.  Aozvot  with  InTJUU»i'~  Bbtooahon  of.  —An  agency  or  anChority,  oonpled  with 
an  interest  in  the  subjeot-matter  thereof,  may  be  revoked  by  the  principal  in 
parananoe  of  a  stipnlatiou  or  reeeryation  to  that  efiiBCt  in  the  instrament  con- 
Btitating  the  agency  or  authority. 

8.  loKX^NoT  CoupiiiiD  WITH  AM  IiiTEEBST. -*  An  agcnoy  to  loan  the  principal's 
money  in  his  name  and  collect  the  interest  thereon,  in  consideration  of  an 
annnal  commission  on  the  existing  amount  of  snch  loans,  to  be  retained  by  the 
agent  out  of  the  annual  interest  thereon  when  collected  by  him,  is  not  an  agency 
coupled  with  an  interest  in  the  subject-matter  thereof,  and  may  be  rcToked  by 
the  principal  at  his  pleasure. 

8.  BuBMiBBioK  TO  AsBriKATioN — BxvoGATioH  OF.— A  submisslon  to  arbitratiou, 
where  the  same  is  not  made  a  rule  of  court,  or  otherwise  regulated  by  statute, 
may  be  revoked  by  either  party  thereto,  at  any  time  before  an  award  is  made, 
and  the  remedy  of  the  adverse  par^,  if  he  is  damaged  tliersby,  is  by  an  action 
on  the  agreement  to  submit. 
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Before  Deady,  District  Judge. 
Mr.  Albert  H.  Tannery  for  the  plaintiff. 
Mr.  John  M.  Oearin,  for  the  defendant, 

Deady,  J.  This  action  is  brought  hj  the  plaintiff,  a  corpora- 
tion formed  under  the  laws  of  Oregon,  against  the  defendant,  a 
corporation  formed  under  the  laws  of  Great  Britain. 

There  are  three  causes  of  action  stated  in  the  complaint,  to 
each,  of  which  the  defendant  demurs,  because  the  &cts  stated 
do  not  constitute  a  cause  of  action.- 

In  support  of  the  first  claim  it  is  alleged  that  on  October  10, 
1882,  the  parties  made  an  agreement  by  which  the  plaintiff 
undertook  to  act  as  the  sole  agent  of  the  defendant  in  the  busi- 
ness of  loaning  money  in  Oregon,  Idaho,  and  Washington, 
^'upon  an  actual  commission  or  remuneration  to  be  received 
from  and  upon  the  interests  actually  collected  from  loans  ;'^  that 
the  plaintiff,  as  such  agent,  was  to  keep  the  defendant  '^  harm- 
less''  from  all  claims  for  taxes  levied  on  such  loans,  for  which 
it  was  to  receive  one  per  centum  yearly  on  the  existing  amount 
thereof;  and  also  to  bear  all  the  expense  of  making  such  loans 
and  enforcing  the  payment  thereof  if  necessary,  for  which  it  was 
to  receive  one  and  a  half  per  centum  yearly  on  the  existing 
amount  thereof^  to  be  deducted  in  each  case  '^  from  the  interests 
it  may  collect  thereon ;"  that  "  if  the  mortgage  company  (the 
defendant)  should  desire  at  any  time  to  cease  loaning  in  Oregon, 
Idaho,  and  Washington  through  the  agency  of  the  said  bank 
(the  plaintiff),  or  if  the  latter  should  desire  to  resign  the  agency 
of  the  mortgage  company,  each  shall  be  entitled  and  bound  to 
give  the  other  three  months' notice  of  said  proposed  termination, 
80  that  loans  intended  to  be  made  for  the  mortgage  company  in 
the  future  shall  bodirected  and  applied  by  the  bank  elsewhere," 
and  that  in  pursuance  of  such  provision  the  agency  was  termi- 
nated on  September  15,  1887 ;  that  the  plaintiff  entered  on  the 
business  of  such  agency  and  continued  in  the  same  until  such 
termination,  and  during  said  period  made  "  numerous '^  loans,  a 
large  number  of  which  were  then  outstanding,  which  the  plaintiff 
was  entitled  to  and  offered  to  collect  as  they  became  due,  and 
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'^  was  and  is  entitled  to  receive  commissions  on  such  loans  antil 
the  same  are  paid  off/'  on  which  account  there  is  now  due  the 
plaintiff  the  sum  of  $25,713.72. 

The  second  cause  of  action  consists  of  a  claim  ibr  $779.29, 
laid  out  and  expended  by  the  plaintiff  in  the  business  of  such 
agency  for  the  use  and  benefit  of  the  defendant ;  and  the  third 
one  consists  of  a  claim  for  $20,000  damages  alleged  to  have  been 
sustained  by  the  plaintiff,  by  reason  of  the  defendant\s  revoca- 
tion of  a  submission  of  the  matters  in  dispute  under  said  agree- 
ment to  arbitration.  * 

On  the  argument  of  the  demurrer,  it  was  admitted  that  it  was 
not  well  taken,  as  to  the  third  cause  of  action. 

Either  party  may  revoke  a  submission  to  arbitration  at  any 
time  before  an  award,  wliere  the  submission  is  not  made  a  rule 
of  court  or  otherwise  regulated  by  statute.  And  the  remedy  of 
the  other  party  is  an  action  on  the  agreement  to  submit,  to 
recover  the  damages,  if  any,  caused  by  such  revocation.  (Allen 
V.  Waison,  16  Johns.  205;  Jones  v.  Harris,  59  Miss.  214.) 

Of  the  gross  amount  of  damages  claimed  on  this  account, 
only  $1,529  is  itemized  in  the  bill  of  particulars  filed  with  the 
complaint,  $1,000  of  which  is  for  "attorney  fees."  But  how- 
ever improbable  it  may  be  that  this  amount  of  damage,  or  any 
considerable  portion  thereof,  could  have  been  caused  by  this 
revocation,  the  defense  to  the  claim  must  be  made  by  answer  and 
not  demurrer. 

The  second  cause  of  action,  as  shown  by  the  bill  of  particulars, 
consists  of  sundry  items  of  expense  incurred  by  the  plaintiff  in 
making  and  enforcing  the  payment  of  loans,  and  the  payment  of 
taxes  thereon  as  provided  in  the  agreement,  except  two,  amount- 
ing to  $38.56,  for  taxes  paid  on  land.  Under  the  agreement, 
the  plaintiff,  in  consideration  of  the  commission  it  received,  was 
bound  for  all  these  expenses,  except  those  irifeurred  in  the  pay- 
ment of  taxes  on  land.  The  demurrer  to  this  cause  of  action  is 
sustained,  except  as  to  these  two  items  of  taxes. 

The  first  cause,  as  I  apprehend  it,  consists  of  sundry  items  of 
annual  commissions  on  loans  which  the  plaintiff  made  prior  to 
the  termination  of  its  agency,  on  September  15, 1887,  and  which 
it  alleges  it  would  be  entitled  to  retain  and  receive  out  of  the 
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ooUectioQS  of  interest  dae  and  to  become  due  thereon  until  they 
were  fully  paid  and  discharged. 

The  demurrer  to  this  cause  of  action  assumes  that  by  the 
terms  of  the  contract  between  the  parties,  when  the  agency  is 
terminated  by  either  of  them,  it  is  terminated  in  totOj  and  that 
the  plaintiff's  right  to  collect  the  loans  of  the  defendant,  and 
have  or  retain  a  commission  therefor,  is  then  at  an  end.  The 
plaintiff,  however,  contends  that  the  termination  of  the  agency 
under  the  contract  only  applies  to  future  business  or  loans,  and 
that  us  to  loans  then  made  and  outstanding  the  plaintiff  is  en- 
titled to  the  management  and  control  of  the  same,  and  to  receive 
and  have  compensation  therefor,  as  though  the  notice  to  termi- 
nate had  not  been  given. 

It  is  not  alleged  in  the  complaint  which  party  to  the  contract 
gave  the  notice  to  terminate  the  agency.  It  was  admitted  on 
the  argument,  however,  that  it  was  done  by  the  defendant.  But 
the  omission  is  not  material,  as  the  subsequent  relation  of  the 
parties  and  that  of  the  plaintiff  to  the  loans  then  made  and  out- 
standing would  be  the  same  in  either  case.  Neither  is  it  alleged 
that  the  defendant  has  refused  to  allow  the  plaintiff  to  collect 
the  interest  on  these  loans  and  retain  the  commission  for  its  serv- 
ices, but  on  the  argument  the  refusal  was  taken  for  granted,  and 
for  the  purpose  of  the  demurrer  will  be  so  considered. 

The  provision  of  the  agreement  concerning  the  limitation  of 
the  agency,  leaving  out  the  added  clause,  commencing  ''  so  that 
the  loans,"  is  neither  obscure  nor  ambiguous.  The  object  of 
this  clause  seems  to  be  to  state  the  reason  for  requiring  notice 
of  the  termination  of  the  agency.  But  it  is  not  apparent  how 
it  qualifies  the  language  or  effect  of  the  provision  for  notice. 
If  it  has  any  meaning  or  purpose,  which  counsel  would  not 
undertake  to  say,  it  may  be  this — the  plaintiff  will  thereby 
have  time  to  look  "elsewhere"  for  money  with  which  to  make 
loans,  it  may  be  negotiating  when  the  notice  is  received.  Still, 
the  use  of  the  words  "directed"  and  "applied,"  in  that  connec- 
tion, are  very  vague  and  purposeless,  and  it  is  not  at  all  certain 
what  the  writer  of  the  clause  had  in  his  mind,  or  that  the  par- 
ties to  the  instrument  had,  when  they  executed  it,  any  idea  of 
its  significance  or  purpose. 
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There  being  no  provision  in  the  contract  for  the  continuance 
of  the  agency  for  any  prescribed  period,  it  might,  but  for  the 
provision  concerning  notice,  have  been  terminated  at  the  pleas- 
ure of  either  party.  As  a  restraint  on  this  right,  and  to  prevent 
the  inconvenience  that  might  follow  from  a  sudden  rupture  of 
the  relation  between  the  parties,  the  clause  requiring  notice  was 
inserted.  If,  notwithstanding  the  termination  of  the  agency, 
there  is  still  left  to  the  plaintiff  an  interest  in  or  control  over 
the  business  of  the  then  outstanding  loans,  it  is  not  recognized 
or  provided  for,  where  it  would  most  naturally  be  found — in 
the  provision  concerning  the  termination  of  the  employment. 

Neither  is  there  anything  in  the  nature  or  purpose  of  the 
contract,  or  in  any  of  the  other  provisions  therein,  which  gives 
support  to  the  proposition,  but  the  contrary.  The  agency  was 
merely  for  the  negotiation  of  specific  loans,  and  the  collection 
thereof  when  due,  for  which  the  agent  was  to  receive  a  commis- 
sion of  one  and  a  half  per  centum  yearly  on  the  whole  amount 
then  loaned  and  outstanding,  and  a  further  percentage  of  one 
per  cent  on  such  loans  in  consideration  of  saving  the  defendant 
from  the  payment  of  taxes  on  the  same.  When  the  agent  had  a 
proposition  for  a  loan  the  same  was  forwarded  to  the  principal 
in  Scotland,  when,  if  it  was  accepted  by  the  latter,  a  sum  equal 
thereto  was  placed  to  the  credit  of  the  agent  on  the  books  of  the 
principal,  for  which  the  former  then  drew  on  the  latter.  All 
notes  and  mortgages  received  on  loans  were  required  to  be 
immediately  forwarded  to  the  principal,  where  they  were  kept 
until  returned,  when  due,  for  collection. 

But  it  is  claimed  that  the  plaintiff,  as  to  the  outstanding  loans 
negotiated  by  it,  is  an  agent  with  an  interest,  and  therefore  the 
agency  is  so  far  unrevocable. 

The  general  rule  is  that  a  principal  may  revoke  the  authority 
of  his  agent  at  his  pleasure.  To  this  there  are  some  exceptions, 
one  of  which  is,  where  the  principal  has  expressly  stipulated 
that  the  authority  shall  not  be  revoked,  and  the  agent  has  an 
interest  in  its  execution.  But  both  these  circumstances  must 
concur ;  for  if  the  agent  has  no  interest  in  its  execution  it  may 
be  revoked,  although  it  contains  a  stipulation  to  the  contrary, 
(Story  on  Agency,  sees.  462,  476.) 
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And  where  an  authority  or  power  ''is  coupled  with  an  inter- 
est/' or  is  given  for  a  valuable  oonsideratiouy  or  is  part  of  a 
security  fix)in  its  nature  and  character,  in  contemplation  of  law, 
it  is  irrevocable,  unless  there  is  an  express  stipulation  to  the 
contrary.  (Story  on  Agency,  sec.  447.  And  see  Hunt  v.  Bouj^ 
manier,  8  Wheat.  203.) 

There  was  no  consideration  paid  for  this  agency,  nor  was  it 
given  or  intended  as  a  security  to  the  plaintiff  for  any  purpose. 
Neither  is  it  an  authority,  "coupled  with  an  interest."  The 
title  to  or  property  in  the  money  loaned  was  not,  by  the  terms 
of  the  agency,  vested  in  the  plaintiff,  but  remained  in  the  defend- 
ant. To  constitute  a  case  of  an  agency  or  power,  "coupled  with 
an  interest,"  the  property  in  the  thing  which  is  the  subject  of 
the  agency  or  power  must  be  vested  in  the  person  to  whom  the 
agency  or  power  is  given,  so  that  he  may  deal  with  it  in  his  own 
name.     (Hunt  v.  Bousmanier,  8  Wheat.  203.) 

The  plaintiff  was  simply  employed  to  loan  the  money  of  the 
defendant  and  to  collect  the  same  with  the  interest  theron,  as  it 
became  due,  for  a  compensation  proportioned  to  the  amount  of 
the  business  done.  It  has  no  interest  in  the  loans  or  the  gains 
arising  therefrom,  except  the  amount  it  was  entitled  to  retain 
out  of  the  latter  when  collected,  and  not  before,  in  payment  of 
its  services.  But  were  this  otherwise,  and  even  admitting  that 
the  agency  of  the  plaintiff  was  coupled  with  an  interest  in  the 
outstanding  loans,  so  far  as  the  right  to  collect  the  interest 
accruing  thereon  is  concerned,  yet  the  agreement  between  the 
parties  expressly  provides  that  the  agency  shall  be  revocable  by 
the  defendant  on  ninety  days'  notice  to  the  plaintiff.  With  tlie 
giving  of  this  notice,  the  employment  of  the  plaintiff  terminated ; 
and  although  it  may  thereby  have  lost  a  lucrative  business,  in 
the  contemplation  of  law,  it  has  not  been  deprived  of  anything 
that  belonged  to  it  or  in  which  it  had  any  property  interest,  and 
therefore  has  no  right  to  complain. 

The  demurrer  to  this  cause  of  action  is  sustained. 
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Oncurr  Ooubt,  Nobthkrh  Disxbiot  ot  Cazjvobiizjl 

Mat  ai»  1888. 

1.  Obiminal  Law— AoooKPLiOES— TuBMiHa  Statb's  BrxDEircs— Bight  to  Imo- 
NTTT  — FoKFErruBB  BT  Bad  Faith. — Hiiut,  aocnsed  m  an  acoomplioe  in  crime, 
npon  a  promiie  of  immnnity  if  he  woold  testify  trnly  before  the  grand  and 
trial  Juries,  and  thereby  aid  in  the  indictment  sod  convioticm  of  his  oo-oon* 
spirators,  testified  fully  before  the  grand  Jury,  and  upon  his  testimony  a  joist 
indictment  was  found  against  his  aasocialas  in  crime  and  himself.  After  a 
trial  jury  had  been  Impaneled  to  try  three  of  the  parties,  to  whom  a  separate 
trial  had  been  granted,  Hinz  informed  the  prosecuting  attorney  of  his  determi* 
nation  to  so  change  his  testimony  as  to  wholly  exonerate  the  parties  on  trial, 
and  thereby  render  it  impossible  toconTiot  them  npon  testimony  then  available ; 
and,  upon  being  threatened  with  a  prosecution  for  peijnry  if  his  testimony 
should  be  so  changed,  he  refused  to  testify  at  all,  and  the  prosecuting  attorney 
was  then  constrained  to  make,  and  did  make,  an  arrangement  with  another 
ftocomplioe  to  testify  upon  similar  terms,  who,  haTlng  testified,  was  discharged, 
and  a  nol  pros,  as  to  him  entered.  Hinz  was  thereupon  arrested,  and  held  to 
answer  to  the  indictment.  After  the  other  testimony  of  the  prosecution  and  of 
the  defense  was  all  in,  Hins  oflered,  and  was  anxioas,  to  testify  in  rebuttal,  but 
his  offer  was  declined.  ffeU,  that  Hini,  by  refusing  to  testify  before  the  trial 
jui*y,  as  he  had  agreed  to  do.  notwithstanding  his  testifying  before  the  grand 
jury,  had  forfeited  all  right  to  immunity  or  demency,  and  subjected  himself 
to  trial  and  conTiotion,  and  the  eonrt  refused  to  continue  the  case  in  order 
to  allow  him  an  opportunity  to  apply  to  the  President  for  a  pardon  before 
conviction. 

1  BAMB-^DtscBsnov  OF  Ooun.— Whether  an  aooompUoe  already  indicted  shall, 
upon  pn)miBe  of  immnnify,  be  admitted  as  a  witness  for  the  gOTemment  or  not, 
is  determined  by  the  judges  in  their  discretion,  as  may  best  senre  the  purpoeea 
of  justice. 

8.  Samb.— If  the  accomplice  otiering  himself  as  a  witness,  with  the  expectation  of 
immunity,  apt)ears  to  have  been  the  principal  offender,  he  should  be  rejected. 

4.  Same  —  Confessions.  —  If  an  accomplice,  haring  made  a  private  confession  npon 
a  promise  of  pardon  by  the  attorney-general,  should  afterwards  reAwe  to  testify, 
or  in  bad  faith  testify  falsely,  he  may  be  convicted  upon  the  evidenoe  of  that 
confession. 

6.  Same — Accompliob  Txstimont — Oobbobobattoii.  —  The  eonrtwill  advise  a  jury 

not  to  convict  of  felony  upon  the  tettimony  of  an  aooomplioe  alone,  without 
corroboration. 
8.  Same.— If  two  or  more  accomplices  are  produced  as  witnesses  they  are  not 
deemed  to  corroborate  each  other ;  but  the  same  rule  applies,  and  the  same  oor- 
roboration  U  required  as  if  there  were  but  one. 

7.  BAXE  —  PABOON—CoNTiNnANOE.  — Although  the  prosecuting  attorney  has  no 

authority  to  contract  that  a  person  convicted  of  crime  shall  not  be  proseonted, 
if,  when  examined  as  a  witness  against  his  accomplices,  he  declares,  fully  and 
fairly,  his  and  their  guilt,  yet  when  he  does  so  under  promise  of  immnnity, 
and  his  evidence  is  accepted  by  the  court,  he  is  equitably  entitled  to  immunity, 
and  a  recommendation  for  pardon ;  and  should  the  prosecuting  attorney  not  enter 
a  nolle  prosequi,  but  insist  upon  a  trial,  the  court  will  continue  the  case  in  otder 
to  allow  time  for  the  accused  to  apply  to  the  President  for  a  pardon. 
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Before  Sawyjbb,  Circuit  Judge,  and  Hoffman  and  Sabin, 

District  Judges, 

On  motion  to  continue  case. 

Indictment  for  conspiracy  to  land  Chinese  on  forged  cer- 
tificates. 

Mr.  H.  C,  DihbUy  for  motion. 

Mr  J.  T.  Carey y  United  States  Attorney,  corUra. 

By  the  Court,  Sawyer,  Circuit  Judge.  In  October,  1885, 
the  district  judge  called  the  attention  of  the  grand  jury  then 
impaneled  to  the  supposed  conspiracy  charged  in  this  indict- 
ment, and  directed  that  body  to  investigate  the  matter.  After 
full  investigation  upon  the  evidence  then  at  the  command  of 
the  government,  the  grand  jury  were  unable  to  fiud  an  indict- 
ment, and  the  bill  was  ignored.  Afterwards,  a  fortuitous  con- 
currence of  circumstances  brought  the  defendant,  Hinz,  into 
communication  with  Mr.  Scott,  a  deputy  collector,  who  intro- 
duced him  to  Mr.  McPike,  the  assistant  United  States  attorney. 
In  the  conference  had,  the  assistant  United  States  attorney 
promised  Hinz  that,  if  he  would  disclose  all  the  facts  in  regard 
to  the  conspiracy,  and  testify  to  the  whole  truth  fairly  before 
the  grand  and  petit  juries,  he  should  not  be  prosecuted.  This 
proposition  having  been  accepted  by  Hinz,  he  was  taken  before 
the  grand  jury  at  that  time  in  session,  by  the  United  States 
attorney,  where  he  testified  fully  in  regard  to  the  matter,  the 
result  of  which,  was,  the  finding  of  the  present  bill,  charging  F. 
D.  Ciprico,  William  A.  Boyd,  E.  W.  McLean,  W.  W.  Whaley, 
and  the  party  now  before  the  court,  A.  Hinz,  himself,  with  the 
conspiracy  in  question.  Hinz  and  Deputy  Collector  Scott  were 
the  only  witnesses  examined  before  the  grand  jury.  It  was 
very  clear  from  the  evidence  developed  on  the  trial  of  Ciprico, 
McLean,  and  Whaley,  that  Scott  could  not  have  testified  as  to 
many  of  the  principal  and  essential  facts,  and  that  the  indict- 
ment could  not  have  been  properly  found  upon  any  evidence 
then  in  possession  of  the  government  without  the  testimony  of 
Hinz.    All  the  parties  charged,  except  Hinz,  were  arrested,  and 
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all  arrested  were  discharged  on  bail  except  Boyd,  who,  being 
unable  to  procure  bail,  was  committed  to  prison,  where  he 
remained  until  the  trial  of  Ciprico  and  McLean.  All  the  parties 
arrested  having  pleaded  not  guilty,  on  motion  of  Ciprico,  Mc- 
Lean, and  Whaley,  with  the  consent  of  the  United  States  assist- 
ant attorney,  who  tried  the  case,  a  separate  trial  was  granted  to 
them,  leaving  Boyd  to  be  tried  alone.  The  United  States  attor- 
ney determined  to  try  Ciprico,  Whaley,  and  McLean  first, 
doubtless  believing  that  he  could  ^ake  a  stronger  case  against 
them  than  against  Boyd,  for  Mrs.  Boyd  was  a  vitally  important 
witness  against  those  defendants,  and  she  would  be  an  incompe- 
tent witness  against  her  husband ;  and  in  this  case,  had  Boyd 
been  on  trial  at  the  same  time,  her  testimony  would  have  been 
inadmissible.  A  conviction  of  Ciprico,  also,  might  open  the 
way  to  the  more  certain  conviction  of  Boyd.  The  fact  that 
Mrs.  Boyd  would  be  an  incompetent  witness  in  case  of  a 
joint  trial,  may  also  account  for  the  readiness  of  the  attorney 
of  the  United  States  to  consent  to  a  separate  trial.  However 
this  may  have  been,  a  separate  trial  was  granted,  and  it  was 
determined  to  try  Ciprico,  Whaley,  and  McLean  first,  and  the 
trial  was  set  for  Tuesday,  March  27th.  On  the  morning  of  that 
day,  a  jury  was  impaneled  by  Assistant  Attorney  Weller,  Mr. 
McPike,  who  was  to  try  the  case,  being  engaged  in  the  trial  of 
another  case  in  the  •district  court;  and  after  the  jury  was 
impaneled,  the  trial  was  adjourned  over  till  Thursday,  March 
29th.  What  then  occurred  to  affect  the  action  of  the  prosecuting 
attorney  we  will  state  in  his  own  language,  taken  from  his  letter 
to  the  attorney-general,  read  on  behalf  of  Hinz  on  this  motion, 
suggesting  a  pardon,  which  we  have  no  doubt  is  literally  and 
strictly  true,  as  it  corresponds  exactly  with  the  account  given  to 
the  court  at  the  time,  for  the  purpose  of  explaining  his  sudden 
change  in  the  course  of  the  proceedings.     He  says: — 

"On  the  day  that  the  jury  was  impaneled,  I  met  Mr.  Hinz; 
told  him  that  I  had  no  time  to  go  over  his  testimony  again  with 
him ;  and  asked  that  he  furnish  me  with  a  written  statement  of 
what  he  proposed  to  testify  to  before  the  trial  jury,  which  he 
did.  Upon  examination,  I  found  that  the  government  could 
not  depend  upon  Mr.  Hinz  as  a  witness  against  Ciprico  and 
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McLean^  they  having  procured  separate  trials  from  defendant 
Boyd.  This  written  statement  of  Mr.  Hinz  being  so  much  at 
variance  with  his  testimony  before  the  grand  juiy^  my  suspicions 
were  immediately  aroused^  and  I  saw  at  once  that  if  I  were 
to  depend  upon  him^  Ciprico  and  McLean  would  be  acquitted 
beyond  all  question ;  that  defendant  Boyd^  from  this  circum- 
stance^ would  gather  hope,  and  in  all  probability,  the  case  against 
him  would  also  fail,  and  the  government  sufPer  the  humi'Kation 
of  not  being  able  to  prove  the  existence  of  the  conspiracy,  or 
punish  the  guilty  parties.  I  firmly  believed  at  the  time  that  Mr. 
Hinz  had  been  induced  by  corrupt  means  to  change  his  testi- 
mony, and  thereby  defeat  the  government,  for  his  was  the  only 
testimony  upon  which  I  could  depend  to  give  a  history  of  the 
conspiracy — the  rest  of  the  evidence  being  only  in  corrobora- 
tion. Accordingly,  on  the  evening  before  the  trial  began,  I 
visited  the  jail  where  defendant  Boyd  was,  and  induced  him  to 
turn  state's  evidence,  promising  him  exemption  from  punishment, 
if  he  would  do  so.  He  came  into  the  court-room  the  next 
morning,  and  was  the  first  witness  on  the  stand.  I  then  intro- 
duced what  corroborative  testimony  I  had  at  hand,  and  rested 
the  case." 

Mr.  McPike,  further  on  in  his  statement,  says:— 

''It  must  be  admitted  that  his  conduct  in  offering  to  change 
his  testimony  can  receive  no  extenuation,"  and  'Mt  is  true  that 
by  his  acts  he  compelled  me  to  have  recourse  to  Boyd,  but  this 
fact  did  not  add  to  his  guilt  as  a  conspirator.'' 

And  in  connection  with  these  remarks  he  submits  some  con- 
siderations for  the  exercise  of  clemency,  notwithstanding  these 
facts. 

In  his  affidavit  in  opposition  to  the  present  motion,  after 
stating  the  testimony  given  by  Hinz  before  the  grand  jury,  and 
the  testimony  which  he  proposed  to  give  at  the  trid,  Mr. 
McPike,  among  other  things,  says:  — 

''Affiant  had  three  conversations  with  said  Hinz  relative  to 
what  his  testimony  would  be  upon  the  trial  of  said  cause — one 
in  affiant's  private  office  in  the  presence  of  H.  H.  Scott ;  one  in 
affiant's  room,  in  the  office  of  the  United  States  attorney's  office; 
and  one  in  the  court-room.    The  last  two  named  were  after  the 
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jury  had  beea  impaneled  for  the  trial  of  flaid  cause.  In  each 
of  these  interviews  affiant  nsod  all  honorable  efforts  possible  to 
induce  said  Hinz  to  state  the  facts  as  he  bad  detailed  them  before 
the  grand  jury^  but  which  said  Hinz  declined  to  do,  and  stead- 
fastly persisted  in  changing  his  testimony  so  as  to  defeat  the 
prosecution.  Affiant  being  put  to  straits,  then  summoned  the 
grand  jurors^  or  some  of  them,  for  the  purpcee  of  being  prepared 
to  establish  the  statements  made  by  said  Hinz^  before  that  body, 
and  informed  said  Hinz  that^  if  he  insisted  upon  testifying  as 
threatened  by  him,  he  would  have  him  ari«8ted  for  perjury. 
Hinz,  after  being  informed  by  affiant  of  his  purpose  to  arrest 
him  for  perjury  if  he  should  £ilsify  his  statement  made  before 
the  grand  jury,  refused  to  testify  in  the  cause  at  all.  In  each 
and  all  of  said  conversations  said  Hinz  refused  to  testify  as  he 
bad  theretofore  done  before  said  grand  jury,  but  insisted  that 
he  would  testify  as  stated  in  said  written  memorandum,  which 
said  statement  wholly  exonerated  the  defendant  Ciprico  from  all 
participation  in  said  conspiracy  and  charges  contained  in  said 
indictment.  Under  these  circumstances  it  was  that  affiant  of- 
fered inducements  to  the  defendant,  W.  A.  Boyd,  and  procured 
him  to  turn  state's  evidence.  After  said  Boyd  had  taken  the 
witness  stand,  and  had  testified,  and  the  prosecution  had  closed 
the  case  for  the  government,  said  Hinz  came  to  affiant,  and 
offi^red  to  testify  as  he  had  before  the  grand  jury,  and  disclosed 
to  affiant  that  he,  Hinz,  had  had  interviews  with  defendant 
Ciprico,  and  that,  by  certain  statements  made  to  him^  he  had 
been  induced  to  change  his  testimony.'' 

Confirmatory  of  the  foregoing  statement  of  Mr.  McPike, 
Deputy  Collector  Scott^  in  his  affidavit  read  on  behalf  of 
Hinz,  says: — 

'^A  short  time  before  the  case  came  on  for  trial  against 
Ciprico  and  McLean^  Mr.  Hinz  came  to  see  affiant,  at  the 
custom-house,  and  told  affiant  that  it  was  possible  that  he  had 
made  a  mistake  in  his  testimony  before  the  grand  jury,  as  to  his 
having  seen  McLean  at  Mr.  Boyd's  house.  There  was  some 
conversation  on  this  matter  between  affiant  and  Mr.  Hinz,  and 
he  then  left;.  Affiant  did  not  see  Mr.  Hinz  again  till  the  night 
before  the  case  was  to  come  on  for  trial.    There  was  th^n  some 
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oonversatioQ  between  afiSaot^  Hinz,  and  McPike,  from  which 
affiant  concluded  that  Hinz  would  not  testify  as  he  had  done 
before  the  grand  jury.  McPike  and  affiant  then  thouglit  it  would 
not  be  safe  to  put  Mr.  Hinz  on  the  stand  as  a  government  witness. 
Affiant  further  says  that  next  morning  in  court  he  met  Mr.  Hinz 
with  McPike,  and  from  the  conversation  then  had,  affiant  under- 
stood that  Mr.  Hinz  would  not  testify  on  the  trial  as  he  had 
testified  before  the  grand  jury." 

And  in  his  affidavit  read  in  opposition  to  the  motion,  Scott 
further  states,  as  follows :  — 

'^  Affiant  further  deposes  and  says,  that  just  before  the  trial 
of  Ciprico  was  coming  on  to  be  heard,  affiant  was  present  at  an 
interview  had  between  said  Hinz  and  said  McPike;  that  in  said 
interview  said  Hinz  stated  the  changes  he  proposed  to  make  in 
his  testimony,  and  it  was  wholly  at  variance  with  what  he  had 
theretofore  stated  the  facts  to  be,  and  with  what  he  testified  to 
before  the  United  States  grand  jury,  which  had  found  the  indict- 
ment in  said  case;  that  the  changes  made  in  bis  testimony  were, 
in  substance,  that  he  did  not  see  McLean  at  Boyd's  house  on  the 
evening  of  the  8th  or  9th  of  January,  1885;  that  Ciprico  was 
present  the  evening  of  the  8th  or  9th  of  January,  1885,  at  Boyd's 
house,  but  that  he  called  there  on  business  relative  to  an  incom- 
ing or  outgoing  ship  or  vessel ;  that  it  was  the  third  party  pres- 
ent that  evening  who  mentioned  the  Chinese  certificates,  but 
Ciprico  did  not;  that  it  was  this  third  party  who  the  next 
morning  went  on  board  of  the  City  of  Peking,  as  said  Hinz  was 
about  to  depart  for  China,  and  made  the  remark,  '  The  damned 
rascal  has  only  give  you  one  hundred  instead  of  five  hundred 
certificates.'  His  changed  testimony,  in  substance,  was  such 
that  Ciprico  was  in  no  way  connected  with  the  conspiracy 
charged,  nor  with  the  delivery,  or  knowledge  of  the  delivery, 
of  the  certificates  to  Hinz.  Affiant  further  deposes,  and  says 
that,  at  no  time  prior  to  the  trial  of  Ciprico,  did  said  Hinz 
inform  this  affiant  that  Ciprico  had  desired  him  to  modify  or 
change  his  testimony,  nor  of  any  effi>rts  that  had  been  made  to 
have  him  change  his  testimony,  nor  of  any  interviews  or  meet- 
ings he  had  had  with  Ciprico  and  others  for  the  purpose;  but^ 
on  the  contrary,  affiant  says  that  Hinz,  when  accused  of  having 
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meetings  with  Ciprico,  denied  that  he  had  seen  him,  except  upon 
one  occasion  he  had  met  him  on  the  street;  that  affiant  did  not 
know  that  Hinz  was  considering  the  matter  of  changing  his 
testimony,  as  far  as  Ciprico  was  concerned,  until  the  day  the 
jury  was  impaneled  in  the  trial  of  the  cause  of  the  United  States 
against  Ciprico." 

On  the  trial  of  Ciprico  and  McLean,  on  the  cross-examination, 
in  answer  to  numerous  questions  by  the  prosecuting  attorney 
upon  matters  not  called  out  in  the  examination  in  chief,  and, 
consequently,  it  was  the  testimony  of  the  prosecution,  Ciprico 
fully  corroborates  the  idea  that,  in  several  interviews,  Hinz  had 
admitted  that  he  had  done  Ciprico  injustice  before  the  grand 
jury,  and  indicated  a  determination  to  correct  his  errons  at  the 
trial.  This  testimony  was  given  on  the  trial,  before  the  state- 
ments of  Mr.  McPike  and  Scott,  before  quoted,  were  made,  and 
when  Ciprico,  who  was  himself  taken  by  surprise  at  the  turn  of 
affairs,  could  not  have  known  the  nature  of  the  information 
uix)n  which  the  prosecuting  attorney  changed  his  course  of  pro- 
ceedings from  that  anticipated.  So,  also,  Hinz's  own  statement 
embodied  in  Mr.  McPike's  communication  to  the  attorney- 
general,  made  after  Boyd's  testimony  and  his  own  arrest,  when 
he  was  extremely  anxious  to  present  himself  in  a  most  favorable 
aspect — after  he  had  changed  his  prior  written  statement 
—  corroborates  the  views  taken  of  his  action  by  McPike  and 
Scott,  as  it  shows  that  he  had  several  interviews  with  Ciprico 
and  his  attorneys,  and  discussed  this  whole  subject,  and  agreed  at 
least  to  change  his  testimony  as  to  McLean,  and  was  manifestly 
unilerytood  by  Ciprico  to  agree  to  change  it  as  to  Ciprico  also. 

Up<m  a  full  consideration  of  the  case  as  presented,  we  cannot 
doubt  that  Mr.  McPike  and  Scott  had  ample  grounds  to  take 
the  view  they  did,  when  they  dropped  Hinz  and  sought  to 
arrange  with  Boyd.  We  are  satisfied,  now,  that  they  were  not 
then  mistaken,  and  that  Hinz  had  determined  to  change  his  testi- 
mony in  such  manner  as  to  exonerate  Ciprico,  as  well  as  McLean, 
and  that  their  action  was  based  upon  a  well-grounded  belief  that 
Hinz  would  prove  false  and  faithless.  That  Hinz  connected 
Ciprico  with  the  conspiracy  in  his  testimony  before  the  grand 
jury,  necessarily  ajii^ears,  or  the  indictment  could  not  have  been 
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found.  At  the  close  of  Boyd^B  testimony  implicating  Hinz,  Mr. 
McPike,  believing  that  Hinz  intended  to  break  faith  witJb  him, 
and  had,  by  his  oondact,  forfeited  all  just  claims  to  further 
immunity  from  punishment,  asked  that  Hinz  be  taken  into  cus- 
tody under  the  indictment,  and  held  to  bail  to  appear  for  trial ; 
and  the  court,  believing  it  proper,  under  the  circumstances,  made 
the  order,  which  was  executed,  and  he  was  held  to  bail  in  the 
sum  of  five  thousand  dollars.  Boyd  having  fully  testified,  as 
he  had  agreed  to  do,  the  prosecuting  attorney,  in  accordance  with 
his  promise,  immediately  entered  a  ndU  as  to  him,  and  he  was 
discharged  from  custody.  The  court  having,  on  the  resting  of 
the  prosecution,  adjourned  over  for  several  days  to  the  next 
week,  it  is  evident  that  Hinz  began,  in  the  mean  time,  to  realize 
the  critical  position  in  which  he  found  himself.  He  was  now 
liable  to  be  convicted  himself  on  the  testimony  of  Boyd,  with 
other  corroborating  testimony,  and  perhaps  his  own  testimony 
before  the  grand  jury,  in  case  he  should  not  be  accepted  as  a 
a  witness,  or  if  he  should  be  accepted,  and  testified  difierently 
from  his  testimony  before  the  grand  jury,  he  was  liable  to  be 
indicted  and  convicted  for  perjury.  Manifestly,  realizing  the 
situation,  he  at  once  set  about  retracing  his  steps.  He  sought 
to  appease  and  reassure  the  prosecuting  attorney,  and  became 
anxious  to  carry  out  his  original  arrangement,  and  go  upon  the 
stand.  When  his  proposition  was  rejected,  just  before  the  close 
of  the  rebutting  testimony,  he  became  so  urgent  as  to  waive  all 
right  to  immunity,  and  testify  without  conditions.  But  even 
this  would  have  given  him  an  equity,  and  the  district  attorney 
himself  interfered ;  and  objected  to  his  going  upon  the  stand, 
under  the  circumstances,  at  this  stage  of  the  case,  when  his  testi- 
mony, under  the  rules  of  law,  could  add  no  force  to  that  of  his 
co-conspirator,  Boyd.  The  court  concurred  with  the  district 
attorney,  and  he  was  not  examined.  With  a  view  to  applying 
the  law  to  the  case,  the  following  additional  facts  should  be 
stated :  The  testimony  of  Boyd,  on  the  trial  of  Ciprico  and 
Mcljean,  if  it  is  to  be  believed — and  there  is  nothing  to  the 
contrary — shows  that  Boyd  and  Hinz  are  the  original  and  prin- 
cipal conspirators — the  originators  of  the  whole  scheme,  and 
the  principal  actors  in  carrying  it  out.  Boyd  was  in  the  col- 
xm.  Sawt.  ~  1$ 
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lector's  offioe^  having  the  facilities  for  obtaining,  and  he  did  obtain 
the  fraudulent  certificates  in  all  respects  genuine  in  form,  execu- 
tion, and  appearance.  He  furnished  them  to  Hinz,  who  carried 
them  in  person  to  China,  or  received  tliem  through  the  mails  or 
other  channels,  and  sold  them,  or  caused  them  to  be  sold.  Boyd 
testifies  that  Sinz  had  been  to  China,  and  engaged  in  this  busi- 
ness, at  least  once  before  the  voyage  on  the  10th  of  Januaiy, 
1885,  now  in  question;  that  they  two,  without  the  aid  of  Ciprioo 
and  McLean,  had  successfully  carried  on  this  ne&rious  business 
from  ten  months  to  a  year  or  so  before  Ciprico  and  McLean 
were  let  into  the  arra^igement,  or  had  anything  to  do  with  it, 
and  that'Hinz  was  the  first  to  suggest  the  scheme  to  Boyd ;  that 
Ciprico  connected  himself  with  the  conspiracy  not  more  than 
two  or  three  weeks  before  the  alleged  meeting  at  Boyd's  house 
on  the  evening  of  the  ninth  day  of  January,  1885,  and  was  first 
introduced  by  him  (Boyd)  to  Hinz  at  the  saloon  on  Post  Street 
about  a  week  before  the  meeting  at  bis  house.  Thus,  if  his  testi- 
mony be  true,  Boyd  and  Hinz  are  the  originators  of  the  con- 
spiracy, and  the  principals  in  it — the  conspirators  who  performed 
the  leading  and  principal  parts  —  while  Ciprico  and  McLean, 
if  they  participated  at  all,  came  in  late,  and  performed  the  sub- 
ordinate, though  highly  important  and  criminal,  part  of  know- 
ingly landing  Chinese  upon  certificates  in  all  respects  duly 
executed  and  sealed,  and  in  all  particulars,  apparently,  genuine, 
furnished  and  sold  to  the  Chinese  by  Boyd  and  Hinz.  While 
this  fact  does  not  mitigate  the  offense  committed  by  Ciprico  and 
McLean,  if  they  conspired  with  the  others  in  the  way  alleged^ 
and  should  not  prevent  a  conviction,  if  sufficient  legal  and 
proper  evidence  can  be  produced  of  their  guilty  it  does  have 
some  bearing  upon  the  rules  of  law  applicable  to  the  evidence 
of  accomplices,  and  to  the  motion  for  continuance  now  befi>re 
the  court.  At  the  opening  of  the  trial,  a  nolle  was  entered  as 
to  Whaley,  the  prosecuting  attorney  having  no  evidence  to  pre- 
sent against  him,  and  none  afterwards  connected  him  with  the 
matter.  But  very  slight  corroborative  evidence  was  presented 
against  McLean,  he  and  Ciprico  having  testified  on  their  own 
behalf,  and  positively  denied  all  connection  with  the  conspiracy, 
and  the  jury  could  not  properly  do  otherwise  than  acquit  him. 
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as  th^  did.  Boyd  was  discharged  upon  testifying,  as  a  last 
resort,  at  the  earnest  solicitation  of  Mr.  McPike,  when  he  had 
abandoned  all  hope  of  getting  honest  evidence  from  Hinz. 

And  it  only  remains  now  to  again  try  Ciprico,  who,  if  guilty^ 
played  a  subordioate  though  highly  important  pdrt^  and  to  deter- 
mine whether  Hinz,  the  only  remaining,  principal  conspirator, 
shall  go  free  after  having,  by  his  vacillating  coucse^  se^^red  the 
dischai^  of  the  other  originator  of  an^  leading  principal  in  the 
conspiracy.  The  latter  question  must  diepend  upon  the  law 
applicable  to  the  foregoing  state  of  fiausts.  Says  Mr.  Greenleaf, 
in  his  work  on  Evidence,  which  -has  been  a  recogniz^  standard 
authority  <m  that  subject  in  the  courts  for  more  than  half  a 
century: — 

"  It  is  a  settled  rule  of  evidence,  that  a  padieepe  (nimmia,  not- 
withstanding the  turpitude  of  bis  conduct,  is  not  on  that  account 
an  incompetent  witness,  so  long^  as  he  remains  not  convicted,  and 
sentenced  for  an  infamous  crime.  The  admission  of  accomplices 
as  witnesses  for  the  government  is  justified  by  the  necessity  of 
the  case,  it  being  impossible  to  bring  the  principal  offenders  to 
justice  without  them.'' 

After  stating  the  usual  proceedings  in  such  cases,  he  pro- 
ceeds:— 

''But  whether  an  accomplice  already  charged  with  a  crime 
by  indictment  shall  be  a  witness  for  the  government,  or  not,  is 
determined  by  the  judges  in  their  discretion,  as  may  best  serve 
the  purposes  of  justice.  If  he  appears  to  have  been  the  princi- 
pal offender,  he  will  be  rejected.  And  if  an  accomplice,  having 
made  a  private  confession  upon  a  promise  of  pardon  made  by 
the  attorney-general,  should  refuse  afterwards  to  testify,  he  may 
be  convicted  upon  evidence  of  that  confession.''  (1  Greenleaf 
on  Evidence,  sec.  379.) 

So,  also,  '^judges  in  their  discretion  will  advise  a  jury  not  to 
convict  for  felony  upon  the  testimony  of  an  accomplice  alone, 
and  without  corroboration;  and  it  is  now  so  generally  the 
practice  to  give  them  such  advice,  that  its  omission  would  be 
regarded  as  an  omission  of  duty  on  the  part  of  the  judges.  And 
considering  the  respect  always  paid  by  the  jury  to  this  advice 
fiK>m  the  bench^  it  may  be  regarded  as  the  settled  course  of  prac- 
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tioe  not  to  convict  a  prisoner  in  any  case  of  felony,  upon  the  sole 
uncorroborated  testimony  of  an  accomplice/'  (1  Greenleaf  on 
Evidence,  sec.  380.)  •  Under  the  Penal  Code  of  California  there 
is  no  advisory  discretion  in  the  judge,  but  a  conviction  on  the 
uncorroborated  testimony  of  an  accomplice  is  absolutely  pro- 
hibited. (Pen.  Code,  sec.  1111.)  So,  also,  ''if  two  or  more 
accomplices  are  produced  as  witnesses,  they  are  deemed  not  to 
corroborate  each  other;  but  the  same  rule  is  applied,  and  the 
same  confirmation  required,  as  if  it  were  but  one.''  (1  Green- 
leaf  on  Evidence,  sec.  381.)  So  says  the  United  States  supreme 
court  in  the  Whiskey  Cases  :'^^ 

''  Offenders  of  this  kind  are  not  admitted  to  testify  as  of  course, 
and  sufficient  authority  exists  for  saying  that,  in  the  practice  of 
the  English  courts,  it  is  usual  that  a  motion  to  the  court  is  made 
for  the  purpose,  and  that  the  court,  in  view  of  all  the  circum- 
stances, will  admit  or  disallow  the  evidence  as  will  best  promote 
the  ends  of  public  justice.  Phil.  Ev.  87;  3  Buss.  Crimes  (9th 
Am.  ed.),  598."    (99  U.  S.  603.) 

In  the  Whiskey  Cases  it  was  also  held  that  ''the  district 
attorney  has  no  authority  to  contract  that  a  person  accused  of 
an  offense  against  the  United  States  shall  not  be  prosecuted,  if, 
when  examined  as  a  witness  against  his  accomplices,  he  discloses 
fully  and  fairly  his  and  their  guilt."  (99  U.  S.  594.)  In  the 
same  cases,  after  stating  that  the  prosecuting  officer  will  grant 
an  interview  to  an  accomplice,  and  the  communication  will  be 
regarded  as  confidential,  and  that  if  he  is  subsequently  called 
and  examined,  he  will  be  entitled  to  a  recommendation  for  exec- 
utive clemency,  the  court  adds:  '<  Promise  of  pardon  is  never 
given  in  such  interviews,  nor  any  inducement  held  out  beyond 
what  the  before*mentioned  usage  and  practice  of  the  courts 
allow."  (99  U.  S.  604.)  The  court  further  says:  "Such  of- 
fenders, if  they  make  a  full  disclosure  of  all  matters  within  their 
knowledge,  in  favor  of  the  prosecution,  will  not  be  subject  to 
punishment;  but  if  they  refuse  to  testify,  or  testify  falsely,  they 
are  to  be  tried,  and  may  be  convicted  upon  their  own  confession/' 
(99  U.  S.  605.)  Thus  it  will  be  seen,  that  the  authority  to 
promise  immunity  to  an  accomplice  upon  bis  turning  state's 
evidence  is  not  vested  in  the  prosecuting  officer,  but  whether 
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they  will  be  admitted  to  testify,  and  thus  secure  an  equitable 
right  to  clemency,  is  vested  in  the  discretion  of  the  courts,  to  be 
exercised  cautiously,  in  view  of  all  the  circumstances  of  the  case, 
and  to  promote  the  ends  of  justice.  If  the  testimony  is  offered, 
and  the  party  testifies  fully  and  frankly  without  objection  by 
the  court,  it  will,  of  course,  be  regarded  as  given  with  the  sanc- 
tion of  the  court,  and  he  is  equitably  entitled  to  be  exonerated 
from  punishment.  But  in  this  case,  although  the  defendant 
Hinz  testified  before  the  grand  jury,  yet  before  coming  to  the 
trial  of  Ciprico  and  McLean,  he  gave  Deputy  Collector  Scott 
and  the  prosecuting  attorney  distinctly  to  understand,  that  his 
testimony  would  not  be  such  as  to  implicate  either  Ciprico  or 
McLean.  And  afterwards,  when  threatened  with  prosecution 
for  perjury,  in  case  he  should  testify  falsely,  he  flatly  refused  to 
testify  at  all  in  the  case.  He  might  well,  perhaps,  have  been 
doubtful  about  McLean,  as  it  seems  probable  now,  that  he  did 
not  know  him  at  the  time;  but  as  it  seems  to  us  there  certainly 
could  have  been  no  possible  ground  for  doubt  as  to  Ciprico. 
That  Hinz  did  not  honestly  change  his  mind  as  to  the  testimony 
he  was  about  to  give  as  to  Ciprico,  as  is  now  claimed  on  his 
behalf,  is  apparent  from  the  fact,  that  at  last  he  offered,  when 
too  late,  to  again  testify  as  he  had  done  before  the  grand  jury, 
and  connect  Ciprico  with  the  conspiracy ;  that  Scott  and  McPike 
firmly  believed,  and  had  ample  grounds  to  believe,  that  Hinz 
would  not  testify  against  Ciprico,  and  that,  without  his  testi- 
mony, there  was  no  possibility  of.  a  conviction  of  either  of  the 
defendants  on  trial,  there  can  be  no  possible  ground  for  doubt. 
Only  this  extraordinary  state  of  facts  could  possibly  justify,  or 
excuse  the  prosecuting  attorney  in  the  sudden  and  extraordinary 
change  of  the  course  of  the  prosecution.  Boyd,  together  with 
Hinz,  turns  out  in  the  evidence  adduced  on  the  trial  to  be  not 
an  accomplice  merely,  but  the  principal  and  the  original  prime 
conspirator.  Li  all  particulars  he  and  Hinz  were  the  actual 
chief  conspirators,  while  Ciprico,  if  connected  with  them  at  all,  is 
but  a  subsequent  accomplice.  The  rule  of  law  as  I  have  an- 
nounced it,  if  rigidly  construed,  would,  perhaps,  exclude  the 
principals,  Boyd  and  Hinz,  entirely  from  testifying.  Says  the 
rule :  ''  K  he  [the  witness  offered]  appears  to  be  the  principal 
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offender,  he  will  be  rejected/'  (1  Oreenleaf  on  Evidence,  sec. 
379;  United  States  v.  Zea,  4  McLean,  104;  People  v.  Whipple, 
9  Cowen,  707.) 

The  prosecuting  attorney,  after  his  arrangement,  made  at  the 
last  moment,  with  Boyd,  offered  him  as  a  witness,  and  asked  the 
oourt  to  permit  him  to  testify  in  pursuance  of  the  arrangement, 
and  the  court  appreciating  the  dilemma  in  whidi  he  so  unex* 
pectedly  found  himself,  and  not  knowing  the  relation  of  Boyd 
as  principal  offender,  as  was  subsequently  developed,  reluctantly 
consented;  and  Boyd,  having  testified  fully^  was  discharged. 
Had  his  exact  relation  to  the  conspiracy,  as  subsequently  devel- 
oped in  the  testimony,  been  known  to  the  oourt  at  the  time,  it 
would  have  hesitated  long  before  permitting  him  to  obtain 
immunity  by  testifying  against  his  subordinate,  though  criminal, 
accomplices.  If  Hinss  had  not  indicated  a  purpose  to  change 
his  testimony  in  such  manner  as  to  exonerate  Ciprico  and  Mo- 
Lean,  but  had  gone  on  the  stand  and  testified  fully  and  frankly, 
with  the  acquiescence  of  the  court,  he  would  have  been  entitled 
to  immunity;  and  if  the  United  States  attorney  had  then 
declined  to  enter  a  nolle,  the  court  would  have  continued  the 
case  in  order  to  allow  an  opportunity  to  apply  to  the  President 
for  a  pardon  in  advance  of  the  trial;  and  would  have  even 
recommended  a  pardon.  (  United  States  v.  Lee,  4  McLean,  103.) 
This  principle  is  also  recognized  in  the  Whiskey  Oases  already 
cited.  But  the  difficulty  is  he  did  not  do  it,  but  on  the  con- 
trary, indicated  his  purpose  to  retract  his  testimony,  and  he 
thereby  compelled  the  prosecuting  attorney  at  the  last  moment 
to  fall  back  upon  the  other  chief  conspirator,  or  fail  in  the  prose- 
cution. By  so  doing,  notwithstanding  the  fact  that  the  indict- 
ment was  found  upon  his  testimony,  he  did  not  stand  up  to  his 
agreement,  and  by  his  course  he  compelled  the  prosecuting  attor- 
ney to  seek  other  evidence,  and  grant  immunity  to  another  prin- 
cipal conspirator.  By  this  action,  in  our  judgment,  he  forfeited 
all  right,  equitable  or  otherwise,  to  immunity,  or  to  leniency. 
And  so  are  the  authorities.  (  Whiskey  Oases,  99  U.  S.  605 ;  Oom- 
monwealfh  v.  Knapp,  10  Pick.  477 ;  1  Greenleaf  on  Evidence, 
379.)  His  action  in  the  matter  was,  in  our  opinion,  fully  equiva- 
lent to  an  absolute  refusal  to  go  upon  the  stand  and  testify  at  all, 
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or  having  taken  the  stand,  testified  falsely  in  bad  &ith  in  favor  of, 
instead  of  against,  the  defendants  on  trial.  And  he  did  in  fact, 
finally  refuse  to  testify  at  all,  till  too  late.  To  exonerate  Hina 
now  would  be  through  his  action  to  secure  not  only  his  own  immu- 
nity, but  also  that  of  Boyd,  the  other  original  and  principal  con** 
spirator,  all  the  principals,  and  to  turn  their  united  eff[>rts  upon 
Ciprico.  This  would  savor  too  much  of  a  conspiracy  encouraged 
by  the  government,  of  the  two  original  and  principal  ofienders  — 
the  conoocters  and  most  active  executors  of  the  nefarious  schemes 
— to  convict  an  accomplice,  who,  if  parUeq>8  ortmtnw,  came  later 
into  the  conspiracy,  and  played  a  secondary  and  subordinate,  how- 
ever important  and  criminal  part,  in  carrying  it  out.  Should 
Hinz  go  free  there  only  remains  Ciprico  to  be  tried  again,  Mo- 
Lean  having  been  acquitted,  and  the  jury  having  disagreed  as 
to  Ciprico.  It  is  true  that  Hinz  at  last  ofiered  in  rebuttal  to 
testify  fully,  and  as  he  did  before  the  grand  jury,  and  to  thus 
ultimately  carry  out  his  agreement ;  and  so  desirous  of  doing  so 
was  he  that  upon  his  rejection  by  the  United  States  attorney, 
Carey,  that  he  ofiered  to  go  upon  the  stand  without  conditions. 
But  this  was  too  late.  The  mischief  had  been  accomplished. 
The  arrangement  had  been  made  with  Boyd,  who  had  p*erformed 
bis  part,  and  had  been  ex'Onerated ;  and  Hinz,  in  the  mean  time, 
bad  been  arrested,  and  held  to  answer  the  indictment.  It  was 
not  till  he  found  himself  in  this  predicament,  when  he  was  likely 
to  be  tried  and  convicted  on  the  testimony  of  Boyd  and  other 
corroborating  evidence  pointing  to  him  that  did  not  point  towards 
Ciprico,  and  perhaps  on  his  own  previous  testimony,  timt  he 
became  so  anxiousi.  At  this  time  the  prosecution  had  no  possi- 
ble use  for  him.  His  testimony  at  that  stage  of  the  case,  after 
Boyd  had  testified,  would  have  had  no  legal  efiect.  It  could 
not  under  the  law  of  evidence  have  strengthened  the  case.  As 
we  have  seen:  "If  two  or  more  accomplices  are  produced  as 
witnesses,  they  are  not  deemed  to  corroborate  each  other,  but  the 
same  rule  is  applied,  and  the  same  confirmation  required  as  if 
there  were  but  one.^'  (1  Greenleaf  on  Evidence,  sec.  379.)  Under 
this  rule  Hinz's  testimony  would  have  been  of  no  possible  use. 
It  was  too  late,  and  nothing  could  have  been  done  afibrding  an 
equitable  consideration  for  immunity.    So  there  will  be  no  use 
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for  him  on  the  trial  if  Ciprico  should  be  tried  again,  as  Boyd  is 
still  under  obligation  to  testify  in  that  case,  in  order  to  maintain 
the  immunity  that  has  been  accorded  to  him.  We  see  no  good 
grounds  for  favor  or  reason  for  continuing  the  case  in  order  that 
Hinz  may  apply  to  the  President  for  a  pardon  in  advance  of 
conviction.  To  grant  the  motion  for  the  purpose  desired  would 
doubtless  be  rq;arded  as  a  tacit  or  implied  recommendation  by 
the  court  that  the  pardon  be  granted;  a  position  in  which  we 
cannot  conscientiously  place  ourselves.  Besides,  the  prosecution 
DOW  has  the  evidence  at  command,  and  should  a  pardon  be 
granted,  there  is  no  knowing  whether  or  not  it  can  be  had  at 
the  next  term  of  court,  two  months  or  more  hence.  Should  a 
plea  of  guilty  be  entered,  or  a  conviction  had,  the  same  grounds 
for  pardon  will  exist  then  as  now.  It  will  not  prevent  the  Presi- 
dent from  extending  the  executive  clemency  if,  in  his  judgment, 
there  are  good  grounds  for  such  action.  The  conviction  will  in 
no  way  affect  the  question.  The  discretion  and  responsibility 
in  that  matter  rest  upon  the  executive,  and  not  upon  the  courts. 
We  are  clearly  of  the  opinion  that  the  application  for  a  con- 
tinuance should  be  denied,  and  it  is  so  ordered. 


United  States  v.  C.  Hitffmaster. 

OlBOUIT   COUBT,  NOBTHXBN   DiSTBIGT   OF    OaUTOBNIA. 

Mat  21,  1888. 

1.  UioTED  States  Cibouit  Coubtb— JuBisDionoNAL  Axoxtht.— Under  the  act  of 
March  5, 1887  (Sapp.  BeT.  Stats.  173),  the  oircoit  oourts  have  no  Jarisdiotlon  of 
an  action  to  recover  money  or  property  wherein  the  United  States  are  plaintiflb, 
unless  the  amount  or  valne  of  the  matter  in  controversy  exceeds  the  sum  of  five 
hundred  dollars,  exclusive  of  costs. 

Before  Sawyer,  Circuit  Judge. 

Mr,  J.  T.  Carey,  United  States  Attorney,  for  plaintiff. 

Mr.  Wm.  H,  Cook,  for  defendant. 

Sawyer,  Circuit  Judge.    This  is  a  suit  by  the  United  States 
for  the  value  of  fifty  cords  of  wood,  cut  upon  the  public  lauds 
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in  Colusa  County  hj  the  defendant,  and  converted  to  his  own 
use.  The  wood  is  allied  to  be  of  the  value  of  two  hundred 
and  fifty  dollars^  for  which  sum  plaintiffs  demand  judgment. 
The.suit  was  brought  on  June  6,  1885,  when  the  act  to  deter- 
mine the  jurisdiction  of  the  circuit  courts  of  the  United  States, 
etc.,  approved  March  3,  1875  (Supp.  Eev.  Stats.  173),  was  in 
force.  The  objection  is  made  by  the  defendant  that  the  amount 
in  controversy  being  less  than  five  hundred  dollars,  this  court 
has  no  jurisdiction,  and  that  the  action  must  be  dismissed  on 
that  ground.  The  court  is  of  the  opinion  that  the  objection  is 
weU  taken.  The  clause  in  the  act  of  1789  (  1  Stats,  p.  78,  sec. 
11),  giving  jurisdiction  to  the  circuit  courts  in  this  class  of  cases, 
reads  as  follows : — 

''That  the  circuit  courts  shall  have  original  cognizance,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  the  United  States  are  plaintiffs  or  petitioners.'^ 

It  is  perfectly  clear  that,  under  this  act,  the  circuit  courts 
would  not  have  jurisdiction  in  a  case  of  this  kind  brought  by 
the  United  States,  where  the  amount  sought  to  be  recovered  is 
less  than  five  hundred  dollars.  The  language  is  susceptible  of 
but  one  construction. 

In  the  Revised  Statutes,  which  were  only  intended  to  collate 
and  consolidate  the  existing  statutes  without  changing  the  mean- 
ing, section  629,  covering  these  matters  of  jurisdiction,  arranges 
the  subject-matter  in  classes,  and  expresses  the  various  provisions 
in  language  as  well  as  arrangement  somewhat  different  from  that 
found  in  the  original  statutes  then  in  force.  The  provision 
embracing  the  subject-matter  of  this  suit  is  as  follows  : — 

''  Sec.  629.  The  circuit  courts  shall  have  original  jurisdiction 
as  follows:  UrsL  Of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  five  hundred  dollars,  and  an  alien 
is  a  party  .  •  .  •  Second*  Of  all  suits  in  equity,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value 
of  five  hundred  dollars,  and  the  United  States  are  petitioners. 
Third.  Of  all  suits  at  common  law  where  the  United  States^ 
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or  any  officer  thereof  suing  under  the  authoritj  of  anj  aot  of 
Oongress,  are  parties/' 

It  is  contended  that,  under  this  third  clause,  the  value  of  the 
matter  in  controversy,  as  an  element  of  jurisdiction,  was  elimi- 
-fiUted  in  all  actions  at  common  law  wherein  the  United  States 
are  pl^iitiffs,  and  that  this  provision  is  applicable  to  the  case  in 
hand.  It  may  be  doubtful  what  the  effect  of  the  change  in  the 
language  and  arrangement  is,  but  it  is  not  probable  that  any 
change  in  the  law  was  contemplated  by  the  commissioners, 
for  that  would  be  to  exceed  their  authority.  Whatever  the  con- 
struction should  be,  however^  it  cannot  affect  this  case,  for  the 
whole  subject-matter  was  again  gone  over,  and  embraced  in  the 
act  of  March  3,  1875,  in  which  these  several  provisions  deter- 
mining the  jurisdiction  of  the  circuit  courts  in  such  matters  was 
reconstructed ;  and  the  question  raised  must  be  determiaed  by 
the  provisions  of  that  act.  Section  1  of  the  act  of  1875  provides 
as  follows :  — 

"That  the  circuit  courts  of  the  United  States  shall  have  origi- 
nal cognizance,  concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  Exceeds,  exclusive  of  costs,  the  sum  or 
value  of  five  hundred  dollars,  and  arising  under  the  constitution 
or  laws  of  the  United  States,  or  treaties  n>ade,  or  which  shall 
be  made,  under  their  authority,  or  in  which  the  United  States 
are  plaintiffs  or  petitioners,''  etc. 

Thus  Congress  returns  substantially  to  the  language  used  in 
the  act  of  1789,  and  makes  beyond  question  the  value  of  the 
matter  in  controversy  an  essential  element  in  the  jurisdiction. 
If,  therefore,  section  629,  Revised  Statutes,  will  bear  the  con- 
struction insisted  on  by  the  United  States  attorney,  it  is  necessarily 
in  conflict  with  the  act  of  1875,  and  is  expressly  repealed  by  sec- 
tion 10  of  that  act.  (See  Hyde  v.  RvAle,  104  U.  S.  410 ;  Kiytg 
V.  QwTieS,  106  U.  S.  396 ;  Railroad  Oompcmy  v.  -Bofea,  119  U.  S. 
464.)  It  follows  from  the  views  expressed  that  the  circuit  court 
has  no  jurisdiction  of  this  case,  the  value  of  the  matter  in  dis- 
pute being  only  two  hundred  and  fifty  dollars,  and  it  must  be 
dismissed  on  that  ground.  The  United  States  will  have  to  go 
into  the  state  court  if  they  desire  to  reeova:' ;  and  it  is  just  that- 
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it  shoQld  be  SO,  as  it  would  be  a  great  hardship  upon  litigants 
if  they  were  compelled  to  go  four  or  five  hundred  miles  from 
home  to  litigate  such  small  amounts  with  the  government,  as 
many  would  be  obliged  to  do  in  this  state. 

Let  the  suit  be  dismissed,  without  prgudice,  for  want  of 
jurisdiction. 


United  States  v.  L.  Hufpmaster. 

CiBOurr  OouBT,  Nobthxbn  Distbiot  or  Oalifobnxa. 

Mat  21,  1888. 

1.  CiRODiT  CoxTBTB^JuBiBDicnoNAii  AMOUNT.  —  Under  the  act  of  March  8,  1887 
(24  Bev.  Stats.  652),  the  United  States  circuit  courts  hare  no  jarisdiction  of  an 
action  to  recover  money  or  property  wherein  the  United  States  are  plaintifb, 
unless  the  amount  or  value  of  the  matter  in  oontroveny  exceeds  the  sum  of  two 
thousand  doUars,  exclusive  of  costs. 

Before  Sawyer,  Circuit  Judge. 

Mr.  J,  T.  Oarejfj  United  States  Attorney,  for  plaintiff. 

Mr.  Wm.  H.  Oooh,  for  defendant. 

Sawyeb,  Circuit  Judge.  This  is  an  action  to  recover  the 
possession  of  sixty  cords  of  wood  cut  upon  the  public  lands, 
alleged  to  be  of  the  value  of  three  hundred  and  seventy-two 
dollars.  The  suit  was  commenced  on  July  12,  1887,  and  it 
therefore  falls  under  the  provisions  of  the  act  of  March  3,  1887, 
amendatory  of  the  act  of  1875,  to  determine  the  jurisdiction  of 
the  circuit  courts  of  the  United  States,  etc.  (24  Stats.  652.)  The 
provision  of  section  1,  conferring  jurisdiction,  is,  in  all  respects 
affecting  the  question  of  jurisdiction  in  this  case,  substantially 
the  same  as  in  the  act  of  1875,  except  that  it  raises  the  value  of 
the  matter  in  controversy  in  order  to  give  jurisdiction  from  five 
hundred  dollars  to  two  thousand  dollars.  The  value  of  the 
wood  sought  to  be  recovered  being  much  less  than  two  thousand 
dollars,  the  court  has  no  jurisdiction,  and,  as  in  the  preceding 
case  (No.  3,704),  and  for  the  reasons  therein  given,  the  suit  must 
be  dismissed,  without  prejudice,  for  want  of  iurisdiction,  and  it 
is  so  ordered. 
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United  States  v.  C.  Hufpmasteb. 

GiBOUIT  COUBT,  NOBTHEBN  DiSTBICT  OF  CAUFOBllUy 

Mat  21,  1887. 

Before  Sawyer,  Circuit  Judge. 

Mr.  J.  T.  Carey,  United  States  Attorney,  for  plaintiff. 

Mr.  Wm,  H.  Cooky  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  action  similar  to  the 
last,  to  recover  one  hundred  and  fifty  cords  of  wood  cut  upon 
public  lands,  of  the  alleged  value  of  nine  hundred  and  sixty 
dollars,  commenced  on  July  12,  1887.  For  reasons  given  in 
the  two  preceding  cases  (Nos.  3,704  and  4,998),  the  suit  must 
be  dismissed,  without  prejudice,  for  want  of  jurisdiction,  and  it 
is  so  ordered. 


John  J.  Holland  v.  J.  A.  Brown  et  al. 

DiBTBiOT  Court,  Dxbtbict  or  Obboos. 
Mat  22, 1888. 

1.  Dakaoeb  fob  Death.— The  damages  given  to  an  adminittrator  for  the  death  of 

his  intostato  by  tlie  statate  of  Oregon  (Comp.  1887,  sec.  371).  are,  when  recoT- 
ered,  assets  of  the  estate ;  they  do  not  inclade  anything  bnt  what  is  cnnseqnent 
on  the  death,  and  therefore  no  allowance  can  be  made  for  the  expenses  of  the 
illness  attendant  on  the  injaiy  which  caused  the  death,  or  of  the  burial  of  the 
deceased. 

2,  Idem— Secubitt  fob  Life.  —These  damages  are  in  the  nature  of  a  eompen8»> 

tion  paid  by  the  wrong-dot^r  to  creditors  and  next  of  kin  of  the  deceased  for  the 
loss  of  life  in  which  they  have  a  pecuniary  interest,  and  incidentally  the  liability 
to  pay  tliem  is  calculated  to  secure  from  carriers  and  corporations  more  oonsid- 
eration  for  the  lives  of  passengers  and  employees  committed  to  their  care. 
a  Case  in  JuDOSiFjrr.  —  Ferry-boat  Nu.  2  and  the  steam  launch  Mikado  collided  in 
the  Wallamet  River,  in  front  of  the  Portland  slip  of  the  former,  and  thereby 
caused  the  death  of  a  passenger  on  the  latter,  when  such  collision  might  have 
been  avoided  and  the  death  prevented  by  the  proper  handling  of  either  boat. 
ffeldf  the  owners  of  both  boats  are  liable  to  the  administrator  of  the  deceased 
under  the  statute  of  Oregon,  in  solido,  for  the  damagea  resulting  Arom  such 
death. 

Before  Deady,  District  Judge. 
Mr.  William  H.  Effinger^  for  the  libellant 
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Mr.  Rujus  MaBory,  for  the  defendants^  Brown  and  McCabe. 
Mr.  John  W.  WhaBey,  for  the  defendant  Koehler. 

Deady^  J.  This  snit  is  bought  by  the  libellant  as  the  admin- 
istrator of  the  estate  of  Philip  J.  Holland,  deceased,  against  the 
defendants,  J.  A.  Brown  and  William  L.  McCabe,  as  owners  of 
the  steam  launch  Mikado,  and  Bichard  Koehler,  as  the  receiver 
of  the  United  States  circuit  court  of  this  district,  of  the  prop- 
erty of  the  Oregon  and  California  Railway  Company,  the  owner 
of  the  steam  ferry-boat  No.  2,  to  recover  damages  for  the  death 
of  said  Philip,  alleged  to  have  been  caused  by  the  concurring 
negligence  and  misconduct  of  the  persons  in  charge  of  said  boats, 
respectively,  on  October  26,  1886. 

The  owners  of  the  Mikado  and  the  receiver  answer  separately, 
and  the  controversy  has  assumed  a  three-sided  form — each 
defendant  practically  admitting  that  the  deceased  came  to  his 
death  by  the  fault  of  the  person  in  charge  of  the  other's  boat. 
Brown  and  McCabe  also  allege  that  the  negligence  of  the 
deceased  contributed  to  his  death;  and  both  defendants  allege 
that  his  death  was  no  loss  to  his  estate.  The  character  in  which 
the  libellant  sues  is  admitted. 

From  the  pleadings  and  evidence  in  the  case,  and  a  view  of 
the  vicinity  where  the  injury  occurred,  I  find  the  following 
facts: — 

On  and  before  October  26,  1886,  the  Or^on  and  Califdrnia 
Bailway  Company  was  the  owner  of  the  steam  ferry-boat  No. 
2,  then  running  under  the  direction  of  the  defendant  Koehler, 
receiver  as  aforesaid,  as  a  ferry-boat  on  the  Wallamet  River, 
between  her  slip  at  the  foot  of  F  Street,  in  Portland,  and  her 
landing  on  the  east  side  of  the  river — a  distance  of  about  1,000 
feet  across  the  stream  and  800  feet  down  the  same  from  said  slip. 

The  ferry-boat  is  a  double-ended,  heavy  side-wheel,  iron  boat 
of  great  power,  about  130  feet  long  and  54  feet  wide  over  all — 
her  guards  projecting  beyond  her  hull  some  10  to  12  feet,  and 
about  8  feet  above  her  water  line;  and  is  capable  of  making  12 
miles  an  hour,  and  of  stopping  when  ander  way,  at  full  speed, 
in  about  70  feet. 

At  the  same  time  the  defendants,  Brown  and  McCabe,  were 
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the  owners  of  the  steam  launch  Mikado,  then  engaged  in  carry- 
ing passengers  between  Portland  and  Albina — a  distance  of 
about  a  mile — starting  from  her  dock  in  Portland,  between  D 
and  E  streets,  and  about  360  feet  above  the^  ferry  slip.  The 
Mikado  is  a  propeller,  about  45  feet  long  and  12  feet  beam,  and 
can  make  10  to  12  miles  an  hour.  She  has  a  pilot-house  a  few 
feet  ail  of  her  stem,  back  of  which  is  a  cabin  on  deck  and  an 
open  space  at  the  steam,  for  the  accommodation  of  passengers, 
of  which  she  can  caorry  sixty. 

Brown  and  McCabe  are  stevedores,  and  the  Mikado  was  being 
used  by  them  to  carry  their  workmen  down  the  river,  to  assist 
in  loading  and  unloading  vessels.  Brown  usually  acted  as  pilot, 
for  which  he  had  a  license  from  the  United  States  inspector. 
At  this  time  the  owi^rs  of  the  Mikado  were  under  contract  with 
Robert  Macintosh,  a  ship  carpenter  of  Portland,  to  carry  his 
workmen  to  and  from  their  employxoent  between  the  termini  of 
her  route  at  so  much  a  month. 

On  the  morning  of  October  26, 1886,  the  Mikado  was  at  her 
dock  with  thirty-five  or  forty  passengers  on  board,  mostly  work- 
men going  to  their  day's  labor,  including  the  deceased,  who  was 
then  in  the  employ  of  Macintosh  as  a  ^4iner"  of  ships  and 
^^  handy  man."  Brown,  the  pilot,  was  not  on  hand.  Arthur 
Jones,  a  youth  b^ween  seventeen  and  eighteen  years  of  age,  who 
is  now  engaged  as  fireman  on  the  Northern  Pacific  Railway,  and 
was  then  employed  on  the  boat  in  some  subordinate  capacity, 
often  took  the  wheel  under  Brown's  direction.  The  time  hav- 
ing arrived  for  the  passengers  to  go  to  their  work,  Jones  under- 
took to  make  the  trip  as  pilot.  Accordingly,  the  Mikado  was 
started  out,  head  up  stream,  and  swung  around  until  her  bow 
pointed  down  stream,  at  about  260  feet  from  the  west  shore 
and  her  dock,  when  Jones  observed  the  ferry-boat  coming  out 
of  her  slip  on  the  way  across  and  down  the  river  to  her  east 
shore  landing.  He  immediately  gave  one  blast  of  his  whistle, 
to  signify  that  he  intended  to  pass  to  the  right.  The  pilot  of 
the  ferry-boat  immediately  responded  with  one  whistle  and 
instead  of  porting  his  helm  and  passing  to  the  right,  up  stream, 
stopped  his  engines.  At  the  time  these  signals  were  given  the 
ferry-boat  had  moved  out  from  her  slip  about  20  feet,  and 
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the  Mikado  was  about  300  feet  above  tbe  point,  where  the 
courses  of  tbe  two  boats,  if  coDtiiiued,,wouId  cross  each  other  at 
right  angles. 

The  ferry-boat  had  not  yet  gotten  steerage  way  and  was  mov- 
ing directly  across  the  river  at  about  3  miles  an  hour,  while  the 
Mikado  was  moving  down  stream  at  about  5  miles  an  hour,  with 
her  helm  slightly  to  port.  The  ferry-boat,  by  force  of  the  im- 
petus already  obtained,  continued  to  move  forward  through  the 
water  after  her  engines  were  stopped,  and  the  Mikado  did  not 
change  her  course  or  slacken  her  speed  until  the  collision  was 
imminent  or  unavoidable,  when  she  ported  her  helm  and  stopped 
her  engine.  About  the  same  time  the  ferry-boat  reversed  her 
engines. 

The  port  side  of  the  bow  of  the  Mikado  came  in  contact  with 
the  starboard  side  of  the  ferry-boat,  about  20  feet  afl,  at  an 
angle  of  about  45  degrees,  and  ran  under  the  latter,  which  pushed 
the  pilot-house  of  the  Mikado  with  Jones  in  it  off  into  the  ri^er 
on  the  starboard  side. 

At  and  just  before  the  collision  took  place,  the  deceased  with 
two  other  passengers  was  standing  on  the  deck  of  the  Mikado  in 
front  of  the  pilot-house.  One  of  them  saved  himself  by  jump- 
i  ig  overboard  and  the  other  by  springing  up  onto  the  guard  of 
the  ferry-boat.  But  the  deceased  was  caught  about  the  head, 
between  the  guard  and  pilot-house  and  badly  hurt,  from  the 
effects  of  which  he  subsequently  died.  Among  other  injuries, 
his  jaw  was  broken  and  his  skull  fraetored  at  the  base,  which 
resulted  in  an  abscess  on  the  brain,  that  was  the  immediate  cause 
of  his  death. 

There  was  neither  wind  nor  current  to  interfere  with  the  action 
or  management  of  the  boats,  and  either  could  have  been  stopped, 
backed,  or  turned  aside  without  difficulty  in  time  to  avoid  the 
collision. 

From  these  facts  but  one  conclusion  can  be  drawn.  The 
mans^ement  of  both  boats  was  in  fault.  The  first  duty  of  a 
person  in  charge  of  a  vessel,  particularly  where  the  lives  of 
passengers  are  at  risk,  is  to  avoid  a  collision  by  all  means. 

The  Mikado  was  moving  at  the  rate  of  5  miles  an  hour, 
and  the  ferry-boat  at  the  rate  of  3;  when  the  whistles  were 
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blown.  The  former  would  cross  the  course  of  the  latter  in  a 
distance  of  300  feet.  The  ferry-boat  was  then  20  feet  from 
shore,  and  her  length  was  130  more^  which  made  her  bow  150 
feet  out  in  the  stream.  The  ferry-boat  was  making  4§  feet  a 
second,  and  the  Mikado  7^  feet  in  the  same  time.  At  this  rate 
the  Mikado  would  pass  over  the  300  feet  in  a  little  less  than  41 
seconds,  while  the  ferry-boat  would  move  forward  150  feet  in  a 
little  more  than  36  seconds,  and  thus  bring  them  both  to  the 
point  of  intersection  within  less  than  6  seconds  of  each  other. 

From  this  it  is  evident  that  it  ought  not  to  have  escaped  the 
attention  of  a  competent  and  attentive  pilot,  that  if  the  two  boats 
continued  to  move  as  they  did  at  and  after  the  whistles  were 
blown,  the  Mikado  would  most  likely  collide  with  the  ferry- 
boat at  some  point  along  her  length  of  130  feet.  The  engineer 
of  the  ferry-boat  testified  that  he  got  the  bell  to  reverse  the 
engine  in  about  a  half  minute  after  they  were  stopped.  In  that 
time  the  ferry-boat  would  move  over  about  140  feet,  which 
would  put  her  bow  290  feet  from  the  shore  and  at  right  angles 
with  the  course  of  the  Mikado,  when  her  engines  were  reversed. 
It  is  therefore  quite  evident,  notwithstanding  the  testimony  to 
the  contrary,  that  the  engines  of  the  ferry-boat  were  not  reversed 
until  or  just  before  the  moment  of  collision. 

These  conclusions  as  to  distances,  times,  and  rates  of  speedy 
are,  of  course,  only  approximately  true.  They  are  drawn  from 
widely  discrepant  and  contradictory  statements  of  witnesses, 
most  of  which  are  at  best  but  indefinite  impressions  and  off-hand 
guesses. 

But  of  this  fact  there  is  no  doubt  These  two  boats  came 
into  collision  under  circumstances  from  which  it  plainly  appears 
that  either  of  them  might  easily  have  kept  out  of  the  other's 
way,  and  that  the  death  of  Philip  J.  Holland  was  caused  thereby. 

The  pilot  of  the  ferry-boat,  after  responding  to  the  signal  of 
the  Mikado,  and  seeing  that  she  was  about  to  pass  directly  in 
front  of  him,  ought  to  have  reversed  his  engines  at  once,  and 
thus  have  avoided  the  collision.  Instead  of  this,  he  allowed  his 
boat  to  keep  moving  forward  towards  the  point  of  collision, 
apparently  relying  on  the  fact  that  there  was  plenty  of  room  for 
the  Mikado  to  pass  to  the  starboard  of  him,  and  if  she  did  not 
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keep  oat  of  the  way,  and  a  collision  oocurred,  she  would  cer- 
tainly get  the  worst  of  it,  and  be  more  careful  in  the  future. 

On  the  other  hand,  when  Jones  saw  that  the  ferry-boat  was 
moving  through  the  water  at  right  angles  with  his  course,  and 
her  forward  end  within  less  than  200  feet  of  it,  he  ought  to 
have  ported  his  helm  and  passed  at  least  100  feet  in  front  of 
her,  or  reversed  his  engines  and  waited  for  her  to  go  by.  Instead 
of  this,  he  wilfully  held  on  his  way,  acting  apparently  on  the 
idea  that,  as  he  had  what,  by  virtue  of  the  signals,  he  called 
'Hhe  right  of  way,^'  he  was  justified  in  passing  so  far  to  the  lefl 
as  to  oompel  the  ferry-boat  not  only  to  stop  her  engines,  but  to 
reverse  them  to  back  out  of  his  way ;  and  this,  notwithstanding 
there  was  a  breadth  of  not  less  than  700  feet  of  good  water  on 
his  right,  the  very  side  of  the  river  to  which  he  was  bound,  and 
the  obligation  he  was  under  to  carry  the  deceased  and  his  fellow 
passengers  safely,  so  &r  as  practicable,  '^  by  the  exercise  of  human 
care  and  foresight.^'    {Shoemaker  v.  Kingsburyy  12  Wall.  376.) 

Indeed,  I  think  the  Mikado  was  primarily  in  fault,  in  under*^ 
taking  to  cross  the  bow  of  the  ferry-boat  in  such  proximity  to* 
it,  while  it  was  moving  forward,  especially  while  there  was  sO' 
much  open  water  and  free  way  on  her  starboard.  The  signal: 
made  by  the  Mikado  did  not  give  her  the  absolute  ^' right  of 
way'*  over  any  particular  part  of  the  river.  It  only  signified' 
that  the  Mikado  would  pass  to  the  starboard  of  the  ferry-boat,, 
and  therefore  the  latter  must  pass  to  her  starboard,  or  slow  up,. 
or  stop  until  she  got  by.  It  would  have  been  very  inconvenient' 
for  the  ferry-boat  to  have  kept  under  way  and  ported  her  helm,. 
as  diat  would  have  taken  her  up  stream,  while  her  course- 
was  diagonally  down  stream.  Therefore,  she  might  properly 
slow  or  stop  until  the  Mikado  passed.  But  the  ferry-boat  is  a 
laTge  machine — a  floating  bridge — an  established  and  licensed 
method  of  transit,  moving  to  and  fro  at  regular  and  short  inter- 
vals on  the  line  of  a  great  interstate  thoroughfare ;  and  in  my 
judgment  it  is  an  abuse  of  the  sailing  rules  prescribed  by  section 
4233  of  the  Revised  Statutes — particularly  in  and  about  the- 
wharves  and  harbor  of  this  city,  for  every  little  cockle-shell  of 
a  craft  that  catches  the  ferry-boat  coming  oat  of  her  slip,  to« 
whistle  for  the  so-called  ^^  right  of  way/^  and  thu8  compel  her,, 
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not  only  to  stop  lier  engines,  but  reverse  them,  so  the  cockle- 
fihe  1  can  pass  imme<liately  in  front  of  the  great  boat  with  im- 
punity, instead  of  waiting  a  few  seconds  until  she  has  passed  on. 

But  in  this  proceeding  the  misconduct  of  the  one  party  does 
not  excuse  the  other.  The  pilot  of  *each  boat  was  bound,  irre- 
spective of  the  propriety  of  the  conduct  of  the  other,  to  do  what 
he  could  to  avoid  a  collision  on  account  of  the  danger  to  human 
life. 

In  the  consideration  of  this  question  no  specific  effect  has  been 
given  to  the  fact  that  the  Mikado  did  not  have  a  licensed  pilot 
at  the  wheel.  For  thus  acting  without  license,  Jones  may  be 
proceeded  against  under  the  law,  personally,  and  Brown  has 
already  paid  a  fine.  But  in  this  suit  the  only  inquiry  so  far  as 
the  Mikado  is  concerned  is,  was  she  in  fault,  whether  managed 
by  a  licensed  or  unlicensed  pilot.  But  in  considering  the  pro- 
priety of  Jones'  conduct  on  the  occasion,  it  is  impossible  to 
altogether  overlook  the  fact  that  he  was  an  inexperienced  and 
determined  youth,  who  probably  was  more  concerned  to  assert 
what  he  called  his  '^  right  of  way''  against  the  ^'big  boat"  than 
to  avoid  a  collision. 

Although  this  suit  was  brought  on  the  theory  that  this  conrt 
might  have  jurisdiction  of  the  wrong  complained  of,  without  the 
aid  of  any  statute  of  Congress  or  the  state^  and  therefore  the 
damages  were  only  limited  by  the  judgment  of  the  court,  yet  on 
the  hearing  it  was  admitted  on  the  authority  of  the  case  of  Uis 
Harrisburg,  119  U.  S.  199,  that  the  right  to  damages  at  all  was 
derived  from  the  statute  of  the  state,  which  limits  the  amount  to 
$5,000,  and  therefore  the  claim  in  the  libel  for  $10,000  damages 
was  abandoned.  In  addition  to  the  claim  for  general  damages 
the  libel  contains  a  claim  for  special  damages,  arising  from  the 
expenses  of  the  last  sickness  and  burial  of  the  deceased,  amount- 
ing to  $1,415. 

A  statute  of  Oregon  (Comp.  1887,  sec.  371),  gives  the  admin- 
istration of  a  person  whose  death  ^*  is  caused  by  the  wrongful 
act  or  omission  of  another,"  a  right  to  recover  damages  therefor, 
not  exceeding  $5,000.  The  damages  when  recovered  are  assets 
of  the  estate,  and  must  be  disposed  of  accordingly.  They  are 
assessed  for  the  pecuniary  injury  to  the  deceased  person's  estate 


Dist.  Or.]  Holland  v.  Brown.  291 

1888.]  Opinion  of  the  Gonrt— Detdy,  J. 

caused  bj  his  death.  Nothing  is  therefore  allowed  for  the 
sufferings  of  the  deceased,  nor  as  a  solace  to  the  survivors. 

The  right  to  these  damages  may  be  enforced  in  the  admiralty, 
whenever  the  wrong  which  caused  the  death  occurred,  as  in  this 
case,  on  a  navigable  water  of  the  United  States.  (See  Holmes  v. 
Bailway  Company,  6  Sawy.  262,  and  cases  there  cited;  also  Ladd 
V.  Foster,  31  Fed.  Rep.  827.) 

In  estimating  the  damages  resulting  from  the  death  of  the 
deceased  to  his  estate,  his  age,  health,  habits,  and  disposition,  and 
capacity  to  labor  and  make  and  save  money  and  acquire  property 
must  be  considered.    (Holmes  v.  Railway  Company,  6  Sawy.  832.) 

The  deceased  was  about  forty  years  of  age,  and  in  good  bodily 
health  and  strength.  He  was  not,  in  the  full  sense  of  the  term, 
a  skilled  workman ;  but  his  brother,  the  libellant,  is  a  master  ship 
carpenter,  and  the  deceased  worked  at  and  about  this  business  and 
was  considered  a  willing  '^  handy  man.''  His  employer  at  the  time 
of  his  death,  a  master  ship  carpenter,  with  whom  he  was  once  a 
partner,  gave  him  employment  about  half  the  time  at  $5  a  day. 
Another  master  workman  said  he  paid  for  the  same  kind  of 
work  $4  a  day.  At  the  same  time  the  evidence  shows  that  he 
was  what  is  called  a  '^good  fellow,"  given  more  or  less  to  drink 
and  dissipation  when  not  employed,  and  although  he  had  no 
one  but  himself  to  support,  died  worth  nothing.  There  are 
some  circumstances,  however,  which  tend  to  show  that  a  short 
time  before  his  death  he  had  gone  to  live  with  his  brother,  the 
libellant,  and  was  intending  and  attempting  a  new  and  better 
life.  He  does  not  appear  to  have  been  married,  and  his  relatives, 
so  far  as  the  evidence  discloses,  are  the  libellant  and  a  sister. 

He  was  capable  of  earning  probably  $4  a  day  for  300  days  in 
the  year,  and  supposing  he  would  lay  up  $400  a  year  of  this 
sum  for  20  years,  the  simple  money  value  of  his  life  might  be 
worth  the  present  sum  of  $5,000.  But  it  is  impossible  to  say 
whether  he  would  have  done  so  or  not.  It  is  possible  that  he 
might;  but  the  probabilities  are  all  against  it. 

The  case  of  Railway  Company  v.  Barron,  5  Wall.  90,  arose 
under  an  Illinois  statute  that  contained  a  direction,  which,  though 
not  expressed  in  the  Oregon  statute,  is  fairly  implied  in  it.  It 
reads:  ^'The  jury  may  give  such  damages,  as  they  shall  deem  a 
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£ur  and  jast  oompensation^  with  reference  to  the  pecuniaiy  in- 
juries resulting  from  such  death  to  the  wife  and  next  of  kin  of 
such  deceased  person^  not  exceeding  the  sum  of  f  5,000."  In 
commenting  on  this  statute  the  court,  speaking  by  Mr.  Justice 
Nelson,  says:  ^'We  do  not  think  it  necessary  to  prove  actual 
pecuniary  Ices.  It  can  rarely  be  done.  The  attempt  to  do  it 
would  substitute  the  opinions  of  witnesses  for  the  conclusions 
of  the  jury.  The  facts  proved  will  enable  the  jury  to  decide  on 
the  proper  measure  of  responsibility.  Some  cases  are  harder 
than  others,  and  the  law  intends  the  jury  shall  discriminate  in 
di£Perent  eases.  There  is  no  fixed  measure  of  damages,  and  no 
i^rtifiqial  rule  by  which  the  damages  in  a  given  case  can  be 
computed.'^ 

In  Penn,  By.  Cb.  v.  MeCloaheyy  23  Pa.  St.  526,  a  case  arising 
under  a  somewhat  similar  statute,  it  is  said:  '^The  principle 
which  requires  compensation  for  the  death  of  a  freeman  is  not 
at  all  new  in  history.  It  was  long  an  institution  among  our 
Auglo-Saxon  ancestors;  and  perhaps  it  was  never  positively 
abolished,  but  rather  died  out  under  the  influence  of  the  Nor- 
man conquest  and  the  centralizing  power  of  the  king's  courts, 
which  treated  all  such  wrongs  as  wrongs  done  to  the  king,  and 
hence  as  criminal  ofienses.  It  seems  to  have  been  an  institution 
common  to  all  Germanic  nations,  and  perhaps  to  every  people 
that  rose  one  d^ree  above  the  savage  life,  and  were  still  striving 
to  rise.  With  them  it  was  intended  as  a  compensation  to  sur- 
viving kindred,  and  as  a  means  for  preventing  the  disorders  that 
follow  in  the  train  of  private  revenge.*^ 

This  was  the  ancient  Saxon  weregUd  or  price  of  a  homicide  or 
other  crime,  whereby  a  fixed  pecuniary  compensation  was  made 
to  the  next  of  kin  for  the  death  of  a  relative.  Every  man's  life 
had  its  value,  called  a  were,  and  in  the  time  of  King  Athelstan, 
the  were  of  every  order  of  persons  in  the  state,  from  the  king  to 
the  cheorl,  was  fixed  by  law.  (Blount's  Law  Lexicon,  Weregild ; 
1  Reeves'  Hist.  Eng.  Law,  15;  4  Blackst.  Com.  188,  313.) 

And  although  the  primary  purpose  of  the  modem  statute, 
like  that  of  the  ancient  custom,  is  to  provide  compensation  for 
the  injury  rather  than  to  iuflict  punishment  for  the  wrong,  yet, 
in  estimating  the  damages  for  the  former,  it  may  be  well  to 
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remember  that  the  liability  to  pay  them  may  have  the  effect  to 
inculcate  a  wholesome  regard  for  human  life,  and  compel  car- 
riers and  corporations  having  the  persons  of  passengers  and 
employees  in  their  care,  to  a  faithful  discharge  of  their  duty 
towards  them. 

Giving  due  weight,  then,  so  far  as  I  can,  to  these  fiicts,  proba« 
bilities,  and  considerations,  my  judgment  is,  that  the  damages  for 
the  death  of  the  deceased  ought  not  to  exceed  $2,500. 

The  items  of  expense  of  the  sickness  and  burial  of  i;he  deceased, 
concerning  which  any  proof  was  offered,  are  as  follows :  66  days 
in  St.  Vincent's  Hospital,  with  day  and  night  nurse,  and  shroud 
and  liquor,  $168 ;  undertaker,  $94.50 ;  carriage  hire,  $23 ;  ferri- 
age, $5.30;  grave,  $15;  priest  and  choir,  $25;  physician,  $325. 
Id  all,  $670. 

I  do  not  think  anything  can  be  allowed  in  this  suit  for  these 
expenses — at  least  as  such.  True,  they  are  the  result  of  the 
wrongful  conduct  of  the  defendants,  which  caused  the  death  of 
the  deceased.  But  the  action  given  by  the  statute  is  for  the 
death  simply.  This  includes,  of  course,  all  such  losses  to  h\u 
estate  or  creditors,  and  next  of  kin  to  whom  it  belongs,  and  for 
whose  benefit  the  action  is  allowed,  as  may  be  fairly  imj;>lied 
from  the  cessation  of  his  life. 

The  fact  on  which  the  damages  are  computed  is  deat) .  and  its 
consequences,  and  not  its  antecedents  or  cause.  And  yet  it  is 
manifest  that  the  estate  of  the  deceased  is  injured  or  diminished 
by  these  expenses.  The  damages  allowed  in  this  c^oe  must  first 
be  applied  by  the  administrator  to  the  payment  of  what  may  be 
found  justly  due  the  creditors  of  the  estate  on  this  account.  For 
this  reason  it  might  be  proper  and  convenient  to  have  the  prob- 
able amount  of  these  expenses  considered  in  estimating  the  gen- 
eral damages.  But  as  the  statute,  in  my  judgment,  does  not 
authorize  the  recovery  of  damages  on  any  such  account,  the 
claim  must  be  rejected. 

The  defense  of  contributory  negligence  remains  to  be  con- 
sidered. 

The  burden  of  proof  in  this  behalf  is  on  the  defendant  alleg- 
ing the  negligence.  The  only  particular  in  which  it  is  claimed 
that  the  conduct  of  the  deceased  contributed  to  his  death  is  that 
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he  occapied  a  place  od  the  forward  deck  instead  of  the  cabin  or 
the  after  one.  Ordinarily,  there  was  no  unusual  danger  in  being 
there.  There  was  nothing  to  indicate  that  passengers  were  not 
allowed  forward  of  the  pilot-house.  Jones  does  not  say  that  he 
gave  the  passengers  any  warning  on  the  subject  on  this  occasion, 
though  he  thinks  he  did  speak  of  it  at  some  other  time  in  the 
hearing  of  the  deceased.  If  this  was  a  dangerous  position  under 
ordinary  circumstances,  it  was  the'  duty  of  the  owners  of  the 
boat  to  provide  some  means  of  restraining  or  warning  passengers 
from  going  there.  The  fact  that  on  this  occasion  the  deceased 
and  two  others  stood  on  this  deck  just  in  front  of  the  pilot- 
house, right  under  the  eye  of  the  pilot,  without  a  word  or  sug- 
gestion from  him  to  the  contrary,  proves  that  the  position  was 
not  regarded  by  the  latter  as  one  of  any  particular  danger. 

But  it  is  said  that  he  was  negligent  in  remaining  there  after 
the  collision  was  imminent.  But  that  is  not  at  all  certain.  He 
might  have  thought,  as  one  of  his  companions  did,  that  the  saf- 
est course  was  to  remain  and  take  the  chance  of  getting  on  the 
big  boat  at  the  point  of  collision  before  the  little  one  was  run 
down.  His  companion,  who  jumped  overboard,  said  he  did  so 
rather  than  undertake  to  get  back  along  the  narrow  space  between 
the  house  and  gunwale,  because  he  thought  the  Mikado  was  going 
to  be  sunk. 

The  evidence  is  meager  and  obscure  on  this  point,  it  only 
appearing  that  of  the  three  persons  who  stood  on  this  deck,  one 
jumped  overboard,  and  another  sprang  up  on  the  guard  of  the 
ferry-boat  and  was  saved,  while  the  deceased,  who  for  ought  that 
appears,  was  intending  and  trying  to  escape  in  the  same  way, 
was  caught  by  the  head  between  the  guard  and  pilot-house,  as 
in  the  jaws  of  a  vice,  and  crushed  so  that  he  died  ;  and  but  for 
the  fact  that  the  pilot-house  gave  way  and  was  pushed  overboard, 
he  probably  would  have  been  killed  outright.     However,  the 
deceased  having  been  placed  in  this  dangerous  predicament  by 
the  fault  of  the  defendants,  they  are  liable  for  his  death,  even  if 
it  appears  that  it  was  possible  for  him  to  have  escaped  unharmed. 
The  law  does  not  require  skill,  diligence,  or  good  judgment  from 
a  person  in  such  a  situation  or  moment  of  danger  and  excite- 
ment, but  regards  him  as  one  in  extremis,  whose  conduct,  though 
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erroneous  or  unwise,  it  does  not  consider  a  fault.  {Ladd  v. 
Foster,  31  Fed.  Rep.  831,  and  cases  there  cited.)  .  The  defend- 
ants having  by  their  concurrent  n^ligeuce  caused  the  death  of 
the  deceased,  are  liable  in  sdido  for  the  damages.  {Ladd  v. 
Fodet^y  31  Fed.  Rep.  835,  and  cases  there  cited.) 

The  libellant  is  entitled  to  a  degree  against  the  defendants  for 
the  sum  of  ^2/^  and  costs  and  disbursements  of  the  suit 


The  United  States  v.  H.  Schneideb. 

OxBOUiT  OouBT,  DiarTBioT  or  Obkooh. 
Juki  4,  1888. 

1.  EnoppEL  BT  Yebdiot.  ->  An  estoppel  by  verdict  oooars  where  each  of  two  oaoBes 

of  Mtion,  though  not  identical,  include  some  identical  fact  or  ciroumstanoe,  and 
there  is  a  rerdict  and  jadgment  in  an  action  on  one  of  them  whereby  the  parties 
are  estopped  to  aUege  anything  concerning  such  fact  or  olrcnmstance  contrary 
to  snch  yerdict 

2.  Ykbdict  di  a  CBuniAL  AcnoH  dobs  not  Estop  Pastxbb  zm  ▲  Ciyil  Action.— 

A  verdict  in  a  criminal  action  between  the  United  States  and  S.,  which  necessarily 
negatives  the  allegation  in  the  statement  of  the  cause  of  action,  that  S.  was 
"a  wholesale  dealer  in  malt  liquors,"  does  not  estop  the  United  States  from 
losing  that  fact  in  a  civU  action  against  8.  to  recover  t||[e  special  taxes  due 
from  him  as  such  dealer. 

Before  Deadt,  District  Judge. 
-*fr-  I^ewia  L.  McArthva-,  for  the  plaintiflf. 
^r.  FrarJc  V.  Drake,  for  the  defendant 

I>*JADY,  J.     Xhis  action  is  brought  by  the  United  States  to 

,  11^^^       '^  ^®  defendant  the  sum  of  one  hundred  and  fifty 

^ars,  the  sum  being  the  amount  of  the  special  tax  alleged  to 

Qe  from  the  latter  as  a  wholesale  dealer  in  malt  liquor, 

Jf^ween  November  1,  1883,  and  November  1,  1886,  in  this 

a  P^^P*^'"*^^  19,  1887,  the  defendant  answered  the  complaint 
1«««  L^  ^^^  'laaterial  all^ations  thereof,  and  on  March  9, 
nl  •  '-i/.  *  Second  answer,  containing  the  defense,  that  the 
P^mtiff  is  estopped  to  allege  in  this  action  that  the  defendant 
Wholesale    dealer  in  malt  liquors  between    the  dates 
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flforesaidy  because  on  the  trial  of  a  criminal  action  heretofore 
brought  by  the  plaintiff  against  the  defendant^  to  recover  a 
penalty  for  the  non-payment  of  these  same  taxes,  in  which  the 
defendant  pleaded  not  guilty,  the  jury,  on  May  26,  1887,  found 
the  defendant  not  guilty,  and  the  court  gave  judgment  on  the 
verdict  accordingly;  that  on  the  trial  of  said  action  it  was 
admitted  that  the  defendant  had  not  paid  any  special  taxes  as 
alleged  in  the  information,  and  the  case  was  submitted  to  the 
jury  by  the  court  on  the  question  of  whether  the  defendant  did 
carry  on  the  business  of  wholesale  dealer  in  malt  liquor,  as 
alleged,  and  the  jury  by  their  verdict,  found  that  he  did  not. 

Section  3244  of  the  Revised  Statutes  provides,  that  wholesale 
dealers  in  malt  liquors  shall  pay  a  special  tax  of  fifty  dollars; 
lind  section  3242  declares  that  any  person  who  carries  on  the 
business  of  such  dealer  without  having  paid  the  special  tax 
therefor  shall  be  liable  for  the  payment  of  the  tax,  and  also  a 
fine  of  not  less  than  ten  dollars  nor  more  than  five  hundred 
dollars. 

If  there  is  any  estoppel  in  this  case,  it  is  not  by  judgment 
but  by  verdict.  The  causes  of  action  in  the  criminal  and  civil 
are  not  identical — the  one  being  for  a  penalty  and  the  other  for 
taxes.  Both  may  be  maintained  concurrently  or  successively^ 
and  a  judgment  in  the  one  cannot  be  pleaded  in  bar  of  the  other. 

Where  each  of  two  causes  of  action,  though  not  identical, 
include  some  identical  fact  or  circumstance,  and  there  is  a  verdict 
and  judgment  in  an  action  in  one  of  them,  the  parties  thereto  are 
estopped  to  allege  anything  concerning  such  fact  or  circumstances 
contrary  to  such  verdict;  and  this  is  called  estoppel  by  verdict. 
(Bigelow  on  Estoppel,  48.)  It  is  admitted  by  the  demurrer  that 
the  defendant  was  charged  in  the  criminal  action  with  being  a 
wholesale  dealer  in  malt  liquors,  and  that  the  finding  of  the  jury 
therein  necessarily  contradicted  such  allegation.  This  fact  is  also 
a  material  element  in  this  action  for  taxes.  The  two  actions  arise 
out  of  exactly  the  same  circumstances.  It  is  material  to  allege 
and  prove,  in  either  case,  that  the  defendant  was  a  wholesale 
dealer  in  malt  liquors.  And  the  question  now  is,  can  the  find- 
ing of  the  fact  in  the  criminal  action,  that  the  defendant  was  not 
^oh  dealer,  be  pleaded  as  an  estoppel  in  this  civil  action? 
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As  a  general  role  this  cannot  be  doue^  for  the  reason  that  the 
parties  to  the  two  actions  are  seldom  the  same — the  criminal 
one  being  prosecuted  by  and  in  the  name  of  the  state,  and  the 
civil  one,  by  the  party  injured,  by  the  act  or  conduct  constitut- 
ing the  crime.  (1  Greenleaf  on  Evidence,  sec.  537 ;  4  \yharton 
on  Evidence,  sec  776.)  But  it  so  happens  that  the  parties  are 
the  same  in  both  these  actions. 

Another  reason  given  against  the  estoppel  in  such  cases  is 
that  the  rules  of  decision  and  the  course  of  proceedings  are  not 
the  same  in  the  two  actions,  and  therefore  different  results  may 
properly  be  reached  in  the  trial  of  them.  (1  Greenleaf  on  Evi- 
dence, sec.  537 ;  1  Wharton  on  Evidence,  sec.  776.) 

Many  of  the  differences  in  the  rule  of  decision  and  procedure 
in  criminal  and  civil  actions  have  been  done  away  since  the 
establishment  of  this  rtkle.  Parties  are  now  competent  witnesses 
in  criminal  as  well  as  civil  cases,  at  least  on  their  own  behalf^ 
and  the  only  material  difference  in  this  court  is,  that  in  the 
former  case  the  verdict  must  be  for  the  defendant,  unless  the 
evidence  establishes  his  guilt  beyond  a  reasonable  doubt,  while 
in  the  latter  it  is  given  for  or  against  him,  according  to  the 
preponderance  of  evidence. 

This,  in  theory  at  least,  is  a  material  difference,  and  it  may 
be  that  the  same  jury  on  the  same  evidence  acting  on  this  rule 
would  find  the  defendant  was  a  dealer  in  malt  liquors,  as  alleged 
in  this  civil  action,  and  refuse  to  do  so  in  a  criminal  one.  There- 
fore, the  United  States  is  not  stopped,  by  the  verdict  in  the 
criminal  action,  to  allege  and  prove  in  this  one  that  the  defend- 
ant was  a  wholesale  dealer  in  malt  liquors. 

The  demurrer  to  the  defense  is  sustained. 
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The  United  States  op  America  v.  Forty-eight  Pounds 

OF  Rising  Star  Tea,  etc.,  etc. 

DXBTBIOT  CoUBTi  NoBTHSBN  DXBTBIOT  OF  GaUFOBKIA. 

JmiB  7, 1888. 

1.  Ikviaxb —Tradtsq  nr  the  Indian  Goxtntbt — Abandonino  BESEBVATioif— 
EukMATH  Beskbyation.  — By  tot  of  Congress  of  April  8, 1864,  the  President  was 
authorized  to  set  apart  not  exceeding  four  tracts  of  land  in  Califomift  for  Indian 
reservations,  and  in  his  discretion  to  include  therein  existing  reservations.  The 
lands  in  existing  reservations  not  thus  retained  were  to  be  sold  as  therein  pro- 
Tided.  Four  reservations  were  aooordingly  set  apart,  among  which  the  pr^ 
Tiously  existing  Klamath  reservation  wag  not  included ;  but  possession  of  the 
latter,  which  contained  about  forty  square  miles,  and  on  which  were  about  two 
hundred  Indians,  was  retained  by  the  United  States,  and  some  steps  were  taken 
towards  its  disposition,  ffeld,  that  the  Klamath  reservation  was  not  "Indian 
country"  within  tiie  meaning  of  the  Bevised  Statutes,  United  States,  section 
2188,  prescribing  the  penalty  for  unlicensed  trading  in  the  Indian  country. 

Before  Hoffman,  District  Judge. 
Mr.  J.  E.  McElraih  and  Mr.  D.  T.  SvUivan,  for  daimant 
Mr.  John  T.  Carey y  for  the  United  States. 

Hoffman,  J.  It  is  not  denied  that  the  claimant  traded  with 
the  Indistns  residing  on  what  has  been  known  as  the  Klamath 
Biver  reservation  in  this  state. 

The  queiftion  to  be  considered  is,  is  the  land  so  known, ''  Indian 
country  '^  within  the  meaning  of  the  section  referred  to. 

The  Klamath  Indian  reservation  was  created  by  executive 
order,  dated  November  16,  1855,  pursuant  to  the  act  of  March 
3,  1855.  It  embraced  a  tract  of  land  extending  twenty  miles 
up  the  river  from  its  mouth,  and  one  mile  in  width  on  each  side 
of  the  river. 

It  would  seem  from  official  reports,  that  during  the  years  fol- 
lowing the  establishment  of  the  reservation  some  two  thousand 
five  hundred  Indians  were  collected  upon  it. 

In  1861,  nearly  all  its  arable  lands,  with  the  improvements 
thereon,  were  destroyed  by  floods,  and  the  reservation  was  ren- 
dered almost  worthless. 

In  this  condition  of  aflkirs,  the  Indian  agent,  Mr.  Hanson^ 
strongly  urged  the  selection  of  a  new  reservation  to  replaoe  the 
destroyed  Klamath  reservation. 
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This  recommendation  was  adopted,  but  it  would  seem  merely 
to  afford  a  temporary  refuge  for  the  Klamath  Indians,  and  on 
the  9th  of  April,  1862,  the  lands  known  as  Smith  Kiver  reserve, 
or  such  of  them  as  had  not  already  been  purchased  by  Mr. 
Hanson  from  individuals,  were  by  order  of  the  secretary  of  the 
interior  withdrawn  from  sale  "for  the  present.*' 

The  project  of  removing  the  Klamath  Indians  to  a  new  reserve 
was  carried  out  only  in  part.  Between  four  hundred  and  five 
hundred  of  those  Indians  were  actually  removed.  As  they  were 
self-supporting,  subsisting  almost  entirely  on  fish,  it  was  not 
deemed  expedient  to  force  their  removal,  or  to  restore  the  old 
reservation  to  the  public  domain. 

About  three  years  after  the  flood,  Superintendent  Wiley 
reported  that  there  were  only  seven  hundred  and  forty-five 
Indians  at  the  Smith  River  agency. 

What  became  of  those  Indian^,  and  of  the  large  number  said 
to  have  remained  on  the  "  destroyed  *'  and  worthless  Klamath 
reservation,  does  not  distinctly  appear.  The  Smith  Eiver  reserve 
was  discontinued  by  aot  of  Cbngress  of  July,  1868 ;  and  the  tes- 
timony in  this  case  shows  that  the  number  of  Indians  on  the 
old  Klamath  reservation  is  now  only  about  two  hundred.  Their 
number  is  not  constant,  as  njanj  seek  employment  in  the  adja- 
cent  country. 

On  the  8th  of  April,  1864,  an  act  of  Congress  was  passed 
^^  for  the  better  organization  of  Indian  afiairs  in  California.'' 

By  this  act,  the  two  superintendencies  theretofore  existing 
were  consolidated  into  one,  and  the  President  was  authorized  to 
set  apart,  at  his  discretion,  not  exceeding  four  tracts  of  land 
within  the  limits  of  California,  to  be  retained  by  the  United 
States  as  Indian  reservations. 

The  President  was  further  authorized,  in  his  discretion,  to 
include  in  such  tracts  any  of  the  reservations  theretofore  set 
apart  in  the  state,  and  to  enlarge  the  same  to  such  an  extent  as 
he  might  deem  necessary  to  adapt  them  to  their  intended  purpose. 

The  lands  of  the  existing  reservations,  not  retained  by  the 
President,  were,  by  the  third  section  of  the  act,  directed  to  be 
surveyed  into  parcels  of  suitable  size,  which  were  to  be  appraised 
at  their  cash  value,  and  offered  for  sale  at  public  outcry;  but 
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no  lot  was  to  be  sold  for  less  than  its  appraised  value^  nor  for 
less  than  $1.25  per  acre.  The  lands  not  so  sold  were  thereafter 
to  be  held  subject  to  sale  at  private  entry,  according  to  such  regu- 
lations a»  the  sedretary  of  the  interior  might  prescribe. 

It  will  be  noted  that  by  this  act  the  lands  of  the  old  reservar- 
tionSy  not  embraced  within  the  new  reservations  to  be  set  apart 
by  the  President,  are  not  restored  to  the  public  domain,  nor  sub- 
jected to  the  operations  of  the  general  land  laws. 

They  are  to  be  surveyed  "  into  lots,  or  parcels,  of  suitable  size," 
to  be  appraised  and  sold  at  auction  to  the  highest  bidder.  The 
lots  are  to  be  of  ^'suitable,''  but  indefinite  size.  No  right  of 
pre-emption  is  to  be  acquired  by  settlement  or  occupation ;  and 
the  lands  not  sold  at  auction  are  to  be  held  subject  to  private 
entry,  not  under  the  geueml  land  laws,  but  according  to  such 
regulations  as  the  secretary  of  the  interior  may  prescribe. 

Under  the  provisions  of  this  act  four  reservations  were  selected 
and  set  apart  by  the  President. 

1.  The  Tule  River  reservation  by  executive  order  of  October 
3,  1873.  Modified  by  executive  order,  August  3, 1878.  By 
this  last  order  a  part  of  the  lands  included  in  the  order  of  Octo- 
ber was  restored  to  the  public  domain. 

2.  The  Hoopa  Valley  reservation  by  executive  order  of  June 
23, 1876. 

It  appears  to  have  been  suggested,  that  the  Klamath  reser- 
vation should  be  included  within  or  in  some  way  attached  to 
the  Hoopa  Valley  reservation.  But  this  suggestion  does  not 
seem  to  have  been  adopted.  In  the  executive  order,  the  bound- 
aries of  the  latter  I'eservation  are  distinctly  defined.  They 
embrace  an  area  of  89,572.43  acres;  but  do  not  include  any 
portion  of  the  abandoned  Klamath  River  reservation. 

3.  Round  Valley  reservation,  by  executive  orders  of  March 
30,  1870,  April  8,  1873,  May  18,  1875,  and  July  26,  1«76. 

4.  Reserves  for  Mission  Indians  by  executive  orders  of 
January  31,  1870,  December  27,  1876,  May  15,  1876,  August 
25,  1877,  and  various  orders  and  modifications  of  orders  un- 
necessary to  enumerate. 

Assuming  that  the  various  reserves  known  as  Mission  Indian 
reserves  were  made  under  the  provisions  of  the  act  of  April  8, 
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1864,  and  constitute  one  reservation^  it  would  seem  that  the 
authority  conferred  upon  the  President  by  that  act  has  been 
exhausted. 

That  authority  was,  as  we  have  seen,  to  set  apart  *^not  exceed' 
irifffour  tracts  of  land  to  be  retained  by  the  United  States  for 
the  purposes  of  Indian  reservations/' 

It  is  evident  that  among  these,  the  former  Klamath  reser- 
vation, considered  to  be  '^  nearly  worthless,''  was  not  included. 
The  lands  of  that  reservation  thus  became  subject  to  the  provis- 
ions of  the  third  section  of  the  act,  relative  to  the  disposition  to 
be  made  of  the  '^several  Indian  reservations  in  California  which 
shall  not  be  retained  for  the  purposes  of  Indian  reservations 
under  the  provisions  of  the  preceding  section  of  this  act." 

In  the  communication  addressed  to  the  district  attorney  by  Jr 
D.  C.  Atkins,  commissioner  of  Indian  affairs,  he  states,  that  he 
does  not  find  that  any  ste{)s  were  ever  taken  to  sell  the  Klamath 
reservation  as  an  abandoned  reservation  under  the  third  section 
of  the  act  of  April  8, 1864,  ''nor  has  the  general  land  office 
even  been  advised  of  the  relinquishment  of  the  same." 

But  in  the  case  of  the  appeal  of  John  McCarthy  from  the 
decision  of  the  general  land  office  suspending  his  pre-emption 
filing  on  a  tract  of  land  within  the  Klamath  reservation,  the 
secretary  of  the  interior  sustained  the  decbion  of  the  land  office, 
and  states  that ''  the  Klamath  reservation  has  been  regarded  as 
an  Indian  reservation  since  the  passage  of  the  act  of  April  8, 
1864,  limiting  the  Indian  reservation  in  California  to  four y  and 
that  various  allotmerUs  within  its  limits  have  recently  been  made;" 
and  he  quotes  his  letter  of  March  26,  1883,  to  the  commissioner 
of  Indian  affairs,  in  which  he  stated  that  ''when  the  selections 
within  said  reservations  were  all  made  he  would  consider  the 
question  of  restoring  the  remainder  of  the  lands  to  the  public 
domain." 

It  is  evident  that  the  secretary  was  dealing  with  the  land  as 
directed  by  the  third  section  of  the  act  of  1864,  and  that  some 
steps  had  been  taken  to  carry  out  the  provisions  of  that  section. 
That  the  lands  continued  to  constitute  a  reservation  in  the  sense 
that  tliey  were  not  open  to  entry  under  the  general  land  laws 
was  undoubtedly  true.     But  they  constitute  an  abandoned  reser* 


302   United  States  v.  48  lbs.  Bisikg  Stab  Tea.    [I>ist.  OL 

Opinion  of  the  Gonrt— Hof&mui,  J.  ( Jvaet 

vation,  to  be  disposed  of  as  specifically  provided  for  in  section 
3  of  the  act  of  1864. 

Mr.  Commissioner  Atkins  states,  it  will  be  noticed,  that  the 
general  land  office  has  never  been  '' advised  of  the  relioqaish- 
ment"  of  the  reservation. 

This  must  be  true.  Nor  has  any  executive  order  been  made 
restoring  the  lands  to  the  public  domain. 

The  Klamath  River  reservation  not  having  been  ''retained 
for  the  purposes  of  Indian  reservations,"  under  the  act  of  1864, 
nor  included  within  either  of  the  four  tracts  of  land  set  apart 
under  its  provisions,  the  third  section  took  effect  as  a  relinquisb- 
ment  of  the  lands  ^*  for  the  purposes  of  Indian  reservations." 

But  the  United  States  still  retained  possession  of  the  lands 
for  the  purpose  of  disposing  of  them,  as  directed  by  that  section. 

To  have  restored  them  to  the  public  domain,  and  thus  sub- 
jected them  to  the  operation  of  the  general  land  laws,  or  to  have 
permitted  the  intrusion  of  settlers,  pre-emptioners,  or  holders  of 
Valentine  scrip,  would  have  made  it  impossible  to  carry  into 
e&ect  the  provisions  of  section  3,  in  regard  to  their  disposition. 

Such  being,  in  my  judgment,  the  legal  status  of  these  lands, 
the  question  arises,  can  a  person,  who  has  traded  with  Indians 
on  the  Klamath  River,  be  prosecuted  under  the  provisions  of 
section  2133,  which  forbid  the  introduction  of  goods  'Mnto  the 
Indian  country,"  or  trading  with  the  Indians  therein? 

The  nature  of  the  trade  carried  on  by  the  claimant  is  not 
disputed. 

He  has  not  resided  in  the  reservation  lands,  and  has  made  no 
settlement  therein.  At  the  proper  season  he  proceeds  with  his 
vessel  to  the  river  and  employs  the  Indians  to  fish  for  him,  sup- 
plying them  with  seines  and  other  appliances. 

He  pays  them  "in  trade,"  furnishing  them  with  various  arti- 
cles composing  the  cargo  of  his  vessel. 

They  are  set  forth  in  the  ViM  of  information,  several  hun- 
dred in  number,  and  their  condemnation  is  prayed  for. 

They  consist  in  great  part  of  articles  suited  to  the  wants  of 
the  Indians;  tea,  coffee,  boots,  shoes,  overalls,  hickory  shirts, 
medical  stores,  etc.,  etc. 

The  very  intelligent  officer  in  charge  of  the  Hoopa  reserva- 
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tioD,  and  who  exercises  some  care  and  supervision  over  the 
Klamath  Indians,  stated  to  the  court  that  he  knew  of  no 
grounds  of  public  policy,  or  of  consideration  for  the  welfare  of 
the  Indians,  opposed  to  the  traffic  carried  on  by  the  claimant. 
The  Indians  are  enabled  to  find  employment^  and  receive  in 
return  for  their  labor  supplies,  the  use  of,  and  taste  for  which 
must  tend  to  promote  their  civilization,  and  their  gradual  renun- 
ciation  of  the  habits  and  modes  of  living  of  savages. 

The  offense  of  which  the  claimant  is  accused  is  thus  purely 
technical,  nor  is  the  suppression  of  the  traffic  demanded  by  any 
consideration  of  policy,  morals,  or  humanity. 

Whether  he  has  committed  any  offense  must  therefore  be 
determined  on  technical  grounds. 

Assuming  that  trading  with  Indians  on  a  reservation  consti- 
tutes trading  with  Indians  in  an  Indian  country,  my  opinion  is 
that  the  Klamath  lands  are  not  such  a  reservation  as  brings 
them  within  the  meaning  of  the  term  "  Indian  country." 

The  lands  are  not  reserved  '^for  the  purposes  of  Indian 
reservations." 

The  government  retains  possession  of  them  for  the  purpose 
of  selling  them,  as  directed  by  law. 

If  these  lands  do  not  constitute  an  Indian  reservation,  they 
are  certainly  not  an  "  Indian  country." 

They  are  held  by  the  United  States  for  sale.  And  even  if 
this  were  not  the  case,  the  residence  of  two  hundred  Indians 
on  a  tract  forty  square  miles  in  area  would  not  make  the  whole 
tract  ''Indian  country,"  within  the  meaning  and  intention  of  the 
law. 

Libel  of  information  is  dismissed. 
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Hunt  v.  Patchin. 

GiBOCTr  OomtT,  Ddtbiot  of  Nxtada. 
Jtjxs  8»  1888. 

1.  Mnm  AHD  MiNnro — Looatioit  and  AoQunmoH — Tbustb  —  CcarrwarnxL  Bbla* 
TI0N8.  —The  owners  in  common  of  mining  claims,  owing  to  difficulty  in  nising 
money  to  pay  the  taxes  and  do  the  labor  required  by  statute  to  prevent  a  forfeit^ 
nre  of  the  claims,  after  ezteDslTe  correspondence  between  complainant,  who  waa 
the  principal  owner,  and  defendant,  who  was  acting  as  manager  of  the  mines, 
determined  to  allow  a  forfeiture,  and  let  defendant  immediately  relocate  the 
claims  in  new  names,  which  he  did  in  his  own  name  alone,  after  writing  for 
advice  to  complainant,  who  prepared  and  rant  him  a  form  of  notice  in  his  name 
as  locator.  Held,  that  a  trust  attached  to  defendant's  title  in  favor  of  his 
associates. 

3.  Baxe—Luqtatzov  of  A.onoii8— BumnKo  of  Statutx. — An  action  begnn  May 
18, 1885,  to  enforce  such  trust,  the  relocation  having  been  made  January  1, 1883, 
is  not  barred  by  the  statute  of  Nevada  limiting  to  two  yean  the  time  for  com- 
mencing an  action  to  recover  a  mining  claim,  where  there  was  no  intimatioii 
that  defendant  denied  the  trust  until  May  29, 1883,  when,  in  answer  to  one  who 
delivered  a  message  from  complainant  in  relation  to  a  sale  of  the  mines,  he  said 
that  he  had  relocated  the  whole  mine  in  his  own  name,  but  if  a  sale  was  made 
he  would  do  the  square  thing  by  his  associates. 

8.  Sams— Failcbe  to  Bet  up  Ajdvhbsk  Cladl  —  Where  defendant,  after  relocat- 
ing a  mining  claim  in  his  own  name  for  the  benefit  of  himself  and  associates, 
and  after  action  brought  to  enforce  the  trupt,  applies  to  enter  the  land  as  mining 
ground,  advertises  in  pursuance  of  the  statute,  and,  no  protest  having  been  made, 
pays  the  purchase  money,  and  has  a  certificate  of  entry  issued  to  him,  the  com- 
plainant's right  is  not  concluded  by  the  certificate,  though  he  does  not  set  up  an 
adverse  claim,  and  bring  suit  to  establish  his  right  within  the  time  allowed  by 
statute,  as  his  title  is  not  adverse  to,  but  a  part  of,  that  upon  which  the  oeriificato 
was  obtained. 

Before  Sawyer,  Circuit  Jadge. 

In  equity.    Bill  to  establish  a  trust  in  certain  mining  claims. 

Mr,  J.  D.  Torreyson  and  Mr.  A.  B.  HurU,  for  complainant. 

Mr.  Trennwre  Ooffi/n  and  Mr.  Oeorge  8.  Sawyer ^  for  respondent. 

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity  to  establish 
a  trust  in  three  mining  claims  in  favor  of  complainant,  and  to 
compel  a  conveyance  to  him  of  the  undivided  fifty-one  sixtieths 
parts.  For  some  years  prior,  and  down  to  January  1,  1883, 
the  complainant,  the  defendant,  and  one  James  were  owners  as 
tenants  in  common  of  three  silver  mining  claims  in  Eastern 
Nevada,  of  which  complainant  held  thirty-one  sixtieths,  James 
twenty  sixtieths,  and  defendant  nine  sixtieths.    These  propor- 
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tioDfl  were  fixed  hj  a  matual  interchange  of  oonyeyances.  The 
interest  of  James^  whatever  it  is,  has  become  vested  in  complain- 
ant, making  his  interest  now,  if  he  has  auj,  fifty-one  sixtieths, 
and  that  of  defendant  nine  sixtieths.  Daring  the  year  1882, 
the  parties  found  it  inconvenient  to  raise  money  enough  to  pay 
the  taxes,  and  do  the  amount  of  work  on  the  claims  required 
by  the  statute  to  prevent  a  forfeiture,  so  as  to  render  them  liable 
to  relocation.  On  this  account,  towards  the  close  of  the  year 
1882,  there  was  considerable  correspondence  between  complain* 
ant,  living  in  San  Francisco,  and  defendant,  Uving  in  Eastern 
I^evada,  as  to  the  best  course  to  pursue ;  and  the  letters  are  in 
evidence.  It  is  manifest  from  this  correspondence,  and  the  tes- 
timony of  the  parties,  that  it  was  thought  best,  and  this  was 
acquiesced  in  by  all,  that  the  money  should  not  be  invested  in 
keeping  up  the  old  claims  by  performing  the  required  labor,  but 
instead,  that  at  midnight  of  January  1, 1883,  or  immediately 
thereafter,  the  defendant  should  regard  the  old  title  as  forfeited, 
and  relocate  the  miaes  under  new  names,  for  tixe  benefit  of  the 
then  owners.  There  had  been  considerable  litigation  on  the 
title  of  the  old  claims,  and  as  no  work  had  been  done  by  any-- 
body  during  the  preceding  year,  it  may  have  been  thought  thai 
this  relocation  of  forfeited  claims  would  give  a  clear  titles 
However  that  may  be,  it  is  perfectly  clear  from  the  correspond- 
ence and  testimony  that  this  proceeding  was  determined  upon,, 
and  it  is  apparent  also,  that  it  was  understood  that  the  mine& 
should  be  relocated,  in  the  name  of  defendant  akme,  but  for  the 
benefit  of  all ;  fi>r  in  response  to  a  letter  from  defendant  asking 
advice  how  he  should  proceed,  complainant  gave  the  necessary 
advice,  and  pr^ared  and  forwarded  a  form  of  notice  for  a  location 
in  the  name  of  defendant  alone,  with  his  name  a^^nded  as 
locator.  This  particular  notice  so  prepared  was  not  in  fact  used,. 
but  other  notices^  similar  in  substance,  were  prepared  and  put  up,, 
with  the  name  of  defendant  alone  as  locator.  It  is  clear  to  my 
mind  that  complainant  understood,  and  had  a  right  to  understand 
firom  the  action  of  defendant,  that  the  location  was  to  be  made 
fi>r  the  bene&  of  all  the  owners.  If  defendant  did  not  so  intend 
he  acted  in  bad  fiuth,  for  complainant  could  not,  from  his  cor- 
respondence and  action  under  the  circumstances^  have  understood 

ZUL  Sawt.— 80. 
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the  matter  otherwise.  Besides,  complainaot  sent  to  defendant 
something  over  eighty  dollars  for  payment  of  the  taxes  of  1882^ 
which  was  retained  as  late  as  February  after  the  relocation, 
which  he  would  not  have  been  likely  to  do,  if  he  had  not  sup- 
posed the  relocation  had  been  made  for  the  benefit  of  all.  And 
the  retention  of  the  money  confirmed  that  idea.  The  complain- 
ant resided  in  San  Francisco,  nearly  a  thousand  miles  away  from 
the  mines,  while  the  defendant  resided  at  the  mines  in  Eastern 
Nevada,  and  had,  theretofore,  been  the  managing  man  there* 
The  haste  manifested  in  making  the  location  soon  after  midnight 
arose  from  the  fact  that  other  parties  were  supposed  to  stand 
ready  to  relocate  immediately  after  the  expiration  of  the  year 
1882.  I  am  entirely  satisfied  that  these  claims  were  relocated 
under  the  new  names  at  the  time  for  the  benefit  of  all  of  the 
original  owners,  or  else  they  were  located  in  bad  faith  by  defend- 
ant, after  giving  his  associates,  by  his  conduct,  the  right  to 
believe,  and  when  they  did  believe  that  the  location  was  for  the 
benefit  of  all.  Under  this  state  of  facts  I  am  clearly  of  the 
opinion  that  a  trust  arises  in  favor  of  complainant  under  the  oper- 
ation of  law.  Defendant,  before  and  up  to  the  relocation,  was 
managing  the  mines  on  behalf  of  himself  and  his  co-owners^ 
constantly  consulting  with  them.  He  was  in  a  position  of  trust 
in  this  particular,  and  bound  to  protect  their  interests.  It  was 
his  duty  not  to  permit  a  forfeiture  for  the  purpose  of  relocating 
and  acquiring  the  whole  for  himself  without  their  knowledge 
and  consent.  By  conferring  with  them  and  arranging  to  forfeit 
and  relocate  for  the  benefit  of  all,  he  misled  them,  and  violated 
the  confidence  reposed  in  him,  if  he  relocated  clandestinely  for 
the  benefit  of  himself  alone.  By  this  act,  and  this  breach  ot 
faith,  he  threw  his  associates  off  their  guard,  and  prevented  them 
from  taking  other  means  to  protect  their  interests. 

The  Civil  Code  of  California  embodies  the  rule  as  it  before 
existed,  under  the  common  law  in  equity  jurisprudence,  and  as 
it  now  exists  in  Nevada,  without  a  code,  in  the  following  Ian* 
guage:— 

'^One  who  gains  a  thing  by  fraud,  accident,  uptake,  ondae 
influence,  the  violation  of  a  trust,  or  other  wrongful  acts,  is, 
unless  he  has  some  other  and  better  right  thereto^  an  involuntary 
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trustee  of  the  thing  gained^  for  the  benefit  of  the  person  who 
would  otherwise  have  had  it."    (Civ.  Code,  2224.) 

Here  was  fraud,  for  the  complainant,  who  resided  nearly  a 
thousand  miles  awaj,  was  induced,  by  defendant's  action,  to 
believe  that  the  claims  would  be  forfeited  and  relocated  for  the 
benefit  of  all,  and  by  these  means  the  defendant  in  violation  of 
his  faith  relocated,  or  he  claims  to  have  done  so,  for  his  own 
benefit  alone.  He  stood  in  a  confidential  relation  to  complain- 
ant, being  an  associate  owner  intrusted  with  the  management  of 
the  property.  His  duty,  certainly,  was  to  deal  fairly  by  his 
associates.  In  my  judgment  there  was  fraud,  also  a  violation 
of  trust.  If  not,  then  defendant  surely  got  the  title  to  these 
claims  by  "other  wrongful  acts.''  The  acts  were  not  rightful, 
and,  if  not,  they  must  have  been  wrongful.  In  Lakin  v.  Sierra 
Buttes  Gold  Mining  Oo.  11  Sawy.  238;  26  Fed.  Rep.  337,  a  case 
similar,  but  not  exactly  like  this,  it  was  held  that  "where  one 
party,  wrongfully,  obtains  the  legal  title  to  land,  which  in  equity 
and  good  conscience  belongs  to  another,  whether  he  acts  in  good 
faith  or  otherwise,  he  will  be  charged  in  equity  as  a  constructive 
trustee  of  the  equitable  owner."  Can  it  be  doubted  on  the  facts 
as  they  appear  in  the  pleadings  and  evidence,  that  defendant  got 
whatever  title  he  has  to  the  interest  of  complainant  and  James 
in  the  mines  in  question,  through  a  breach  of  faith  and  confi- 
dence? It  seems  to  me  not.  He  must  therefore  be  charged  as 
trustee  of  their  interests. 

It  is  next  insisted  that  the  provision  of  the  statute  of  limita- 
tions of  Nevada,  limiting  the  time  to  two  years  for  commencing 
an  action  to  recover  a  mining  claim,  is  applicable,  and  that  the 
suit  is  barred.  Conceding,  for  the  pi^rposes  of  this  case,  that 
the  two-years  clause  applies,  the  question  then  arises,  when  did 
the  statute  b^in  to  run?  The  complainant  says,  from  the  time 
of  relocating,  January  1,  1883,  the  act  of  relocation  in  the  name 
of  defendant  alone  being  of  itself  a  hostile  act,  manifesting  an 
intention  to  repudiate  the  rights  of  defendant's  associates  and  to 
claim  for  himself  alone.  I  do  not  thidk  so,  as  we  have  seen  the 
forfeiting  of  the  old  title  and  relocation  was  not  an  adverse  pro- 
ceeding, but  one  taken  by  the  mutual  understanding  of  the 
parties  for  the  benefit  of  all.    Defendant  did  not  announce  to 
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his  associates  in  this  proceeding  that  he  took  action  for  himself 
alone,  but,  on  the  contrary,  all  his  oorrespoadence  and  conduct 
held  out  to  them  the  idea  that  he  was  acting,  not  for  himself, 
but  for  the  interest  of  all,  and  it  was,  manifestly,  with  this 
understanding  that  he  was  not  only  permitted,  but  encoun^ed, 
to  proceeds  He  did  not  then  put  himself  in  a  hostile  attitude 
towards  them,  but  pretended  to  be  acting  for  them.  The  trust, 
as  we  have  seen,  at  once  attacked,  and  when  a  tnist  attaches,  the 
statute  of  limitations  does  not  b^in  to  run  against  the  beneficiary, 
and  in  favoi:  of  the  trustee  with  respect  to  the  trust  property, 
until  the  trustee  brings  the  knowledge  of  the  rqiudiation  of  the 
trust  home  to  beneficiAry  of  the  trust.  I  am  satisfied  that  when 
the  relocation  was  made,  it  was  made  in  good  &ith  for  the  bene- 
fit of  all;  that  it  was  so  intended  ait  the  time;  and  that  the 
determination  to  claim  all  was  an  aAer-thought.  When  defend- 
ant first  changed  his  mind,  and  determined  to  repudiate  the 
rights  of  his  associates,  does  not  appear.  The  repudiation  could 
not  have  been  brought  to  complainant's  notice  in  February, 
when  he  sent  the  eighty  odd  dollars  to  pay  the  taxes  of  the  pre- 
ceding year;  for  he  certainly  would  not  have  sent  it  after  being 
informed  that  defendant  claimed  for  himself  alone  the  whole 
property  taxed.  And  at  that  time  defendant  retained  and  ap* 
propriated  the  money  to  some  uses  without  informing  complain- 
ant of  his  purposes.  The  relocation  was  made  January  1, 1883; 
two  years  from  the  time  of  receiving  and  appropriating  the 
money  would  be  as  late  as  March  1,  1885.  During  the  month 
of  May,  1883,  Mr.  Eisnman  had  an  iaterview  with  complainant^ 
at  his  office  in  San  Francisco,  in  which  the  latter  spoke  of  his 
interest  in  these  claims  in  such  terms  as  to  leave  no  doubt,  that 
at  that  time  he  had  no  idea  that  his  right  was  denied  or  repudi- 
ated by  defendant,  and  he  sent  a  message  to  defendant  by  Eisn- 
man relating  to  a  sale  of  the  property,  and  mentions  a  person 
likely  to  purchase.  This  message  was  delivered  to  defendant  on 
May  29,  1883,  when  defendant  observed,  that  he  had  relocated 
the  whole  mine  in  his  own  name  in  January ;  but  if  a  sale  should 
be  made  he  would  do  the  square  thing  by  complainant  and 
James;  and  the  witness  says  that  ''I  concluded  from  the  con- 
versation with  him  that  he  recognized  the  interest  of  Hunt  and 
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James.^  There  was,  oerlainly,  no  distinct  repudiation  of  com- 
plainant's right  at  this  time,  and  this  is  the  first  time  that  any- 
thing appears  tending  in  the  slightest  degree  to  indicate  an 
intention  to  repudiate.  Whatever  defendant's  secret  intent  might 
have  been  before  that  time,  the  conduct  of  complainant  in  send- 
ing the  message  shows  that  at  that  time  he  did  not  have  the 
slightest  idea  that  his  right  was  denied.  Defendant's  intention 
had,  manifestly,  not  been  brought  to  the  notice  of  complainant. 
The  bill  in  this  case  was  filed  May  18,  1885,  within  two  years 
after  the  receipt  by  defendant  of  this  message  from  complainant 
to  him.  As  the  repudiation  of  the  interast  of  complainant  had 
not  been  brought  to  his  notice  by  defendant,  his  trustee,  at  that 
time,  the  statute  had  not  then  begun  to  run,  even  if  the  two-years 
clause  is  applicable,  and  the  bill  was,  consequently,  filed  in  time. 
If  a  trustee,  whether  of  an  express  trust,  or  of  a  constructive 
trust,  arising  by  operation  of  law,  repudiates  his  trust,  the  stat- 
ute of  limitations  will  not  begin  to  run  in  his  favor  as  to  the 
subject-matter  of  the  trust,  till  his  denial  of  the  trust  is  distinctly 
brought  to  the  notice  of  the  eedui  que  irudy  and  if  the  trustee 
relies  upon  the  statute  the  burden  is  on  him  to  show  when  notice 
of  the  repudiation  is  brought  to  the  notice  of  the  eaim  que  truai. 
It  does  not  appear  in  this  case  that  complainant  had  such  notice 
two  years  before  the  filing  of  the  bill.  On  the  contrary,  it  is 
manifest  from  the  evidence  that  he  did  not.  The  suit,  therefore^ 
is  not  barred. 

But  one  other  point  has  sufficient  plausibility  to  require  notice. 
After  this  bill  was  filed  defendant  applied  to  enter  the  land  as 
mining  ground,  advertised  in  pursuance  of  the  statute,  and  no 
protest  having  been  made,  in  due  time  he  paid  the  purchase 
money  and  a  certificate  of  entry  was  itoued  to  him.  It  is  now 
insisted  that  as  complainant  did  not  protest,  and  then  bring  suit 
to  establish  his  right  within  the  time  prescribed  by  statute,  he 
waived  all  adverse  claim,  and  the  «itry  is  conclusive.  But  it 
was  on  this  very  title  which  defendant  in  part  holds  in  trust, 
that  he  obtained  his  certificate  of  entry.  It  was  on  these  reloca- 
tions, which  defendant  held  in  trust,  that  he  proceeded,  and  the 
entry  gives  effect  to  the  relocation  with  the  trust  attached.  This 
suit  was  p^ding  at  the  time  of  application  for  purchase,  to 
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establish,  not  the  l^al  title,  but  a  trust  in  it.  This  claim  hj 
complainant  of  a  trust  was  not  adverse  to  the  possessory  title 
upon  which  the  entry  was  made,  but  a  part  of  that  title,  and  the 
trust  which  had  attached  before  the  entrj,  followed  the  title 
upon  the  entry  based  upon  the  possessory  title  of  which  it  was  a 
part  (See  Lakin  v.  Sierra  BuUes  Oold  Mining  Co.  11  Sawy. 
238;  25  Fed.  Kep.  337.)  The  complainant  is  entitled  to  the 
benefit  of  this  entry  to  the  extent  of  the  trust. 

There  must  be  a  decree  for  fifty-one  sixtieths  of  the  mining 
ground  in  question,  in  pursuance  of  the  prayer  of  the  bill,  with 
costs,  and  it  is  so  ordered. 


GOLDMARK    ET    AL.    V.    KrELING    ET    AL. 

OmODIT  COUBT,  NOBTHEBN  DI8TBIOT  OF  OALKFOBMU. 

Juhe  10,  188S. 

1.    COPTBXOBT— OoKMON-LaV  BiOHT— B1OBT8  OF    PUBOHABBB  —  SOTSIQUBRT    VuB- 

LIGATION. — Where  an  anthor  Belle  the  exolasive  right  to  nee  an  operetta  in 
America,  and  the  parchaaere  are  in  poBseaaion  of  the  maniucript  before  there 
is  any  publication  in  this  country  or  Europe,  the  author  cannot  thereafter  seU 
the  right  to  a  third  person  to  perform  it  in  this  country,  or  dedicate  it  to  the 
public  by  publication,  so  as  to  defeat  the  purchasers'  prior  exclusive  right. 
a.  Same— Ihfbinqememt— What  Con8TITdte8— Opebetta  "Nanon." — Plaintifi 
were  the  exclusive  owners  of  the  manuscript  copy  of  the  operetta  '*  Nanon." 
Defendants  were  producing  a  play  under  the  name  of  "Qenee's  Nanon,  the 
reigning  Eastern  and  European  sensation,**  which  they  claimed  to  have  trans- 
lated and  adapted  from  an  old  French  story,  "  Nanon."  Both  plays  contained 
eight  characters  in  common,  not  in  the  French ;  one  character  had  the  same 
name  in  each,  different  from  the  French ;  the  scenes  and  situations  in  each  were 
alike,  each  had  ideas  expressed  alike,  not  in  the  French ;  and  defendants  adver- 
tised their  adaptation  as  **  Genee's,"  and  not  as  their  own,  from  the  French. 
J7e2d,  that  defendants'  play  was  subsuntially  the  same  as  complainants',  with 
only  colorable  changes ;  that  plaintifis  were  entitled  to  an  injunction  to  restrain 
defendants  from  performing  it  as  a  whole,  or  the  piano  score,  the  libretto,  con- 
taining the  dialogue,  stage  business,  situations,  etc.,  or  any  part  as  performed 
by  defendants,  except  the  orchestration,  which  was  their  own  work,  or  any  work 
under  the  name  of  "Nanon"  or  "Qenee's  Nanon,  the  reigning  Eastern  and 
European  sensation.'' 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and 

Hoffman,  District  Judge. 

In  equity.    On  bill  to  enjoin  the  production  of  an  opera* 
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Complaioants,  Leo  Ooldmark  and  another,  filed  a  bill  against 
Joseph  Kreling  and  others,  to  enjoin  them  from  producing  the 
operetta  "  Nanon/^  basing  their  right  of  action  on  their  common- 
law  right  of  ownership,  and  not  on  a  copyright.  For  proceed- 
ings dissolving  the  injanction  for  failure  to  give  proper  bond, 
and  the  subsequent  re-instatement  of  the  case,  see  11  Sawy.  215, 
and  25  Fed.  Rep.  349. 

Mr.  Jos.  D.  Beddingy  for  complainants. 

Mr.  W.  W.  Oope  and  Mr.  H.  H.  Lowerdhatty  for  defendants. 


By  the  Court,  Sawyer,  Circuit  Judge.  We  shall  limit  our- 
selves to  briefly  indicating  the  points  of  our  decision  without 
any  elaborate  discussion  of  the  evidence.  The  law  protecting 
the  rights  of  authors  in  their  compositions,  literary  and  musical, 
where  they  have  not  been  dedicated  to  the  public,  or  published 
with  the  authors'  consent,  is  well  established. 

In  this  case,  although  the  piano  score  was  published  in 
Europe,  it  does  not  appear  very  clearly,  if  at  all,  that  it  was 
with  the  authors'  assent.  But  assuming  that  it  was  with  their 
consent,  the  testimony  of  both  Groldmark  and  Conried  is  that  it 
was  not  published,  or  any  part  of  the  operetta,  with  their  consent, 
either  in  Europe  or  America.  The  operetta  was  completed  in  Sep- 
tember, 1884,  and  a  manuscript  copy  immediately  transmitted  by 
the  authors  to  (xoldmark  and  Conried,  who  purchased  the  exclu- 
sive right  to  use  it  in  America,  before  it  was  written,  so  that  they 
were  the  exclusive  owners  for  America,  and  in  possession  of  the 
manuscript  before  there  was  any  publication  of  any  part  in  Europe 
or  America.  The  authors  certainly  could  not  have  sold  and 
conveyed  any  right  to  a  third  party  to  perform  their  operetta  in 
America  so  as  to  cut  off  the  prior  exclusive  right  conveyed  to 
Goldmark  and  Conried.  If  they  could  not  cut  them  off  by  sub- 
sequent sale,  we  do  not  perceive  how  they  could  do  it  by  a  subse- 
quent dedication  to  the  public  by  publication.  In  our  judgment, 
defendants  had  no  right  to  use  the  piano  score,  even  if  it  had  been 
published  by  the  authors  in  Europe  afler  the  right  of  complain- 
ants had  attached.  We  are  not  certain  that  it  was  published  with 
the  consent  of  the  authors.    There  is  no  direct  evidence  of  it. 
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and  the  testiocionj  of  Goldmark  and  Conned  tends  the  other  way. 
But  eonoede  it  to  be  so^  there  was  no  consent  of  oomplaiiiants  in 
whom  the  exclusive  right  for  America  bad  already  vested. 

That  the  defendants  made  their  own  orchestration  from  the 
piano  score  is  conceded.  Admitting  that  thej  had  a  right  to 
use  it;  alone,  or  with  any  other  matter  in  whidb  the  complainants 
had  no  exclusive  vested  right,  still,  they  rfid  not  have  a  right  to 
perform  the  play  as  a  whole,  with  the  orchestration,  or  the 
orchestration  with  any  part  of  the  operetta  not  dedicated  to  the 
public,  as  they  advertised,  and  were  proceeding  to  do.  The  re- 
spondents do  not  claim  that  the  dialogue,  and  stage  work  belong- 
ing to  it,  had  ever  been  published  with  the  authors'  consent,  or 
that  it  had  ever  been  dedicated  to  the  public.  They  do  not 
elaim  a  right  to  use  that  part  of  the  operetta.  Their  position  on 
this  point,  is,  that  they  did  not  use  it,  but  made  a  new  and  iude- 
pendent  adaptation  from  an  old  French  story,  ^'Nanou,  Ninon, 
et  Maintenon,"  which,  they  say,  they  sent  to  Paris  for,  and  there 
obtained.  Joseph  Kreling's  testimony  is  positive,  that  he  never 
saw  or  heard  '^Nanon,^'  as  performed  by  the  complainants,  but 
that  he  translated  and  adapted  the  French  play,  exhibit  2. 
The  complainants,  Goldmark  and  Conried,  on  the  contrary,  tes- 
tify, that  defendants'  operetta  is  taken  bodily  from  complainants' 
operetta.  In  their  affidavits  resisting  a  prdiminary  injunction, 
the  defendants  did  not  pretend  to  then  Have,  or  know,  positively, 
of  the  French  play;  bnt  stated  on  information  and  belief,  that 
there  was  one  which  could  be  had.  This  fact  casts  suspicion  on 
their  good  faith  now.  Tiie  complainants'  play  is  found  in  exhibit 
D,  and  respondents'  in  exhibit  called  their  ^  prompt  book,"  and 
the  French  play,  from  which  defendants  claim  to  have  made  the 
adaptation  in  exhibit  2.  Upon  comparison  it  will  be  found,  as  we 
think,  that  respondents'  adaptation  is,  substantially,  that  of  com- 
plainants', with  only  colorable  changes.  There  are  several  char- 
acters— eight,  we  believe — in  complainants'  operetta  that  are  not 
in  the  French  play,  and  all  these  characters  are  also  in  the  defend-^ 
ants'.  One  character,  D'Aubiere,  in  the  French  play,  has  an 
incognito  name,  "Lavalier,"  whereas  his  incog,  name  in  both 
complainants'  and  defendants'  play,  is,  Grignan.  The  scenes 
and  situations  in  complainants'  and  defendants'  adaptations  are 
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alike^  and  differeDt  from  the  French.  Exhibits  3,  defendants' 
operetta^and  D,  ooroplainants'^  have  ideas  expressed  in  common, 
not  found  in  the  French,  and  one  character  in  commoL  —  the 
king — not  in  the  French.  We  are  aatis&ed,  notwithstanding 
their  denial,  that  the  defendants  mast  have  adapted  their  play 
from  the  complainants^  and  not  from  ibe  French.  Tkey  also 
advertised  the  operetta  as  being  Genee's  work,  and  not  their 
own,  from  the  French.  They  called  it "  Geoee's  Nanon,  the 
reigning  European  and  Eastern  sensation.^  We  have  no  doubt, 
also,  that  the  evidence  is  sufficient  to  show  that  Genee  and  Zell 
were  the  authors.  The  defendants  deny,  argumentativeiy,  in 
their  answer,  the  allegation  of  authorship,  but  not  in  such  form 
as  to  make  it  evidence.  They  argue  it,  on  the  theory,  that  the 
Frenchman  was  the  author,  and  not  Gcuee,  and  do  not  pretend 
to  have  personal  knowledge.  Besides,  in  all  other  parts  of  the 
answer,  and  in  their  testimony,  they,  unconsciously,  often  speak 
of  it  as  Grenee's.  Every  exhibit  they  put  in,  to  show  a  publica- 
tion, both  in  the  German  and  English,  represents  it  as  Genee's, 
and  there  is  no  suggestion,  anywhere,  that  anybody  else  is  the 
author.  The  public  accept  it  as  theirs.  Besides,  Conried  testi- 
fies, that  he  was  in  Vienna,  while  they  were  writing  it,  before  it 
was  finished,  and  that  portions  of  it  were  played,  or  rehearsed  to 
him  by  Genee.  Genee  and  Zell  assumed  to  be  the  authors,  and 
sent  the  manuscript  to  *New  York  to  them  as  authors.  The 
evidence,  in  our  judgment,  is  sufficient  to  establish  the  author- 
ship, and  so  it  was  held  in  one  of  the  pamphlet  cases  cited 
(Ooldmark  v.  French),  where  a  similar  question  as  to  authorship 
was  raised  on  less  satisfactory  testimony  than  there  is  in  this 
case.  The  authorship  in  that  case  was  sustained.  We  are  of 
opinion,  therefore,  that  the  defendants  should  be  restrained  fi*om 
performing  the  operetta  as  a  whole,  and  from  performing  the 
jHano  score,  or  the  libretto  contaioing  the  dialogue,  stage  busi- 
ness, situations,  etc.,  or  any  part  of  the  operetta  as  performed  by 
defendants,  and  threatened  to  be  performed  by  them,  except  the 
(wchestration,  which  was  their  own  work;  and  that  they  should, 
also,  be  restrained  from  performing  any  operetta  under  the  name 
of  "Nanon,"  or  as  "Grenee's  Nanon,  the  reigning  European  sen- 
sation,'' eta    Let  a  decree  be  eutei-ed  accordingly,  with  costs. 
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Jones  v.  Martin  et  al. 
Same  v.  Moll  et  al. 

Cisourr  Goubt,  Boitthsbk  Dibzbiot  or  Caufobkia. 

Jxjvm  11,  1888. 

1.  PuBUG  Lakdb— Mexioait  Gbantb— PATEzrrs— Boukdabt— On  8ea  Bhobx.— 
Where  &  patent  confirming  a  Mexican  grant  defloribes  the  land  aa  follows: 
(( Beginning  on  the  sea-shore  at  station  number  81  of  the  Ballona  Bancbo,"  the 
plat  of  the  snryey  annexed  to  the  patent  representing  this  common  comer  of 
the  two  ranches  as  commencing  on  the  sesrshore,  it  is  to  be  construed  that  the 
land  is  at  that  point  bounded  by  the  sea,  i.  e.,  ordinary  high-water  mark. 

9.  Saiob— Galls— Location  ov  Line.— Under  a  description  of  a  rancho  in  part 
as  follows :  **  Thence  south  41  degrees  and  15  minutes  east,  ....  at  40  chains 
and  89  links,  Santa  Monica  bath-house  on  the  left,"  etc,  the  left  being  within  the 
rancho,  a  line  cutting  through  the  Santa  Monica  bath-hbuse,  leaving  more  than 
twenty  feet  of  it  outbide  of  the  rancho,  is  not  a  true  location  of  the  boundary  of 
thenuKsho. 

Before  Ross^  District  Judge. 

At  law.    Ejectment. 

Messrs.  Wells,  Van  Dyke  &  Lee,  for  plaintiff. 

Mr.  George  W.  Knox,  for  defendants. 

Boss^  J.  These  actions  involve  the  same  question  and  by 
agreement  of  counsel  were  tried  and  submitted  together.  The 
question  is^  what  is  the  true  location  of  the  westerly  boundary 
of  the  Rancho  San  Vicente  y  Santa  Monica,  which  was  a  Mexi- 
can grant,  confirmed  and  patented  by  the  government  of  the 
United  States.  The  rancho  is  described  in  the  field-notes 
embodied  in  the  patent  as  "  b^inning  on  the  sea-shore  at  station 
number  31  of  the  Ballona  Rancho,  and  running  thence,  accord- 
ing to  the  true  meridian,  the  variation  of  the  magnetic  needle 
being  from  14  d^rees  and  30  minutes  east,  to  14  degrees  35 
minutes  east,  north  49  d^rees,  east  along  the  line  of  the  Ballona 
Rancho;  at  2  chains  and  10  links  east,  bank  of  arroyo,  bearing 
north  and  south ;  at  3  chains  and  60  links,  top  of  bank,  bearing 
north  and  south ;  at  3  chains  and  80  links,  a  fir  post,  48  by  4 
by  2  inches,  marked  'S.  V.  S.  M.  I.  W.  C.,*  from  which  the 
northeast  corner  of  H.  Hancock's  house  bears  south  40  d^rees 
and  30  minutes  eadt,  204  links  distant/'  and  thence  by  various 
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(K)urses^  distanoesy  and  calls  to  the  easterly  boundary  of  the 
Rancho  Boca  de  Santa  Monica,  along  which  the  line,  according 
to  the  field-notes,  runs  '^ south  23  d^rees  west;  at  15  chains 
and  24  links,  a  road,  course  northeast;  at  27  chains  and  80 
links,  a  road,  course  north  and  south;  at  58  chains  and  40  links, 
a  road,  course  northeast  and  southwest;  at  54  chains  and  85 
links,  a  trail,  course  northeast  and  southwest;  at  59  chains, 
sumac  stake,  marked  *B.  S.  M.';  at  89  chains  and  80  links, 
Arroyo  Santa  Monica,  75  links  wide,  runs  southwest;  at  92 
chains  and  35  links,  the  brow  of  the  Cafiada  Santa  Monica 
bearing  north  56  degrees  east  and  southwest;  at  96  chains  leaves 
dense  sage  brush,  bearing  east  and  west;  at  104  chains  enters 
grain  field,  bearing  northwest  and  southeast;  at  111  chains  and 
85  links  leaves  grain  field,  bearing  northwest;  at  120  chains, 
the  brow  of  the  cafiada,  bearing  north  20  degrees  west;  at  123 
chains  and  85  links,  Marquez'  house,  bears  north  74  degrees 
west;  at  129  chains  a  grain  field  on  the  left;  at  139  chains  a 
redwood  post,  48  by  4  by  2  inches,  12  inches  deep,  marked  '  B. 
S.  M.,'  from  which  an  old  adobe  house,  built  by  Reyes,  standing 
on  the  brow  of  the  Cafiada  Santa  Monica,  bears  south  68  degrees 
and  30  minutes  west,  187  links  distant,  and  Marquez'  house 
bears  north  17  d^rees  and  30  minutes  west ;  at  139  chains  and 
35  links,  a  road,  course  east  and  west;  at  140  chains  and  80 
links,  a  road,  course  north  20  d^rees  west,  and  south  20  degrees 
east ;  at  145  chains  and  85  links  enters  grain  field  east  and  west; 
at  176  chains  and  50  links,  a  sycamore  post,  48  by  4  by  4 
inches,  marked  ^  B.  S.  M«  11  W.  C.,'  set  12  inches  deep  in 
earth,  and  surrounded  by  a  mound  24  inches  high ;  on  top  of 
bluff,  leaves  grain  field;  at  188  chains,  foot  of  bluff;  190  chains 
to  a  stone  mound  at  the  southeast  comer  of  the  Rancho  Boca  de 
Santa  Monica  station;  thence  along  the  coast  of  the  Pacific 
Ocean  south  59  degrees  and  30  minutes  east,  3  chains  and  30 
links  to  station;  thence  south  48  degree  and  30  minutes  east; 
at  33  chains  a  barranca  in  bluff  to  left  the  southeast  comer  of 
the  juridical  posse&sion  of  the  Rancho  Boca  de  Santa  Monica, 
60  chains  to  station;  thence  south  41  degrees  and  15  minutes 
east;  at  16  chains  and  25  links  a  stairway  runs  northeast  up 
the  bluff;  at  18  chains  and  30  links  a  small  bath-house  on  the 


816  Jones  v.  JIartin.    •  [Cin  Ct. 

Opinion  of  the  Court — Rom,  J.  [Jane, 

left;  at  20  chains  and  70  links,  a  small  bath-house  on  the  left; 
at  40  ohains  and  89  links,  Santa  Monica  bath-house  on  the  left; 
at  42  chains  and  47  links  a  walk  runs  northeast  up  the  bank  to 
the  town  of  Santa  Monica,  about  half  a  mile  distant;  at  48 
chains  and  50  links,  the  old  wharf  of  the  Los  Angeles  and 
Independence  Railroad,  bearing  northeast  and  southwest;  the 
town  of  Santa  Monica  is  on  the  bluff,  which  is  about  76  feet 
high ;  at  51  chains  and  35  links,  a  road  running  northeast  up 
the  bluff  to  Santa  Monica  77  chains,  to  the  place  of  beginning." 
Annexed  to  the  field-notes  embodied  in  the  patent  is  a  plat  of 
the  survey,  which  sho\V8  the  Pacific  Ocean  to  be  the  westerly 
boundary  of  the  ranchos  San  Vicente  y  Santa  Monica,  Boca  de 
Santa  Monica,  and  Ballona. 

Upon  the  trial  of  the  case,  one  surveyor  on  the  part  of  the 
plaintiff  and  two  on  the  part  of  the  defendants  testified  that  they 
recently  ran  the  westerly  line  of  the  Rancho  San  Vicente  y 
Santa  Monica  according  to  the  field-notes  of  the  official  survey, 
which  survey  was  made  in  the  year  1881.  The  surveyor  for 
the  plaintiff  took  as  his  point  of  commencement  the  post  upon 
the  bluff  on  the  line  of  the  Rancho  Boca  de  Santa  Monica,  and 
in  running  the  meander  line  down  the  coast  by  the  field-notes  of 
the  official  survey  it  was  found  to  leave  a  narrow  strip  of  sand 
beach  of  varying  width  between  the  line  and  the  water  mark  at 
ordinary  high  tide  until  nearing  the  initial  point  of  the  rancho, 
"which,  according  to  the  line  as  thus  run,  would  be  located  a  few 
feet  below  low  tide.  The  line  as  thus  run,  however,  leaves  to 
the  left  the  barranca  in  the  hi  tiff,  the  two  small  bath-houses,  the 
Santa  Monica  bath-house,  and  the  other  objects  stated  in  the 
patent  to  be  to  the  left  of  the  line,  and  includes  within  the  lines 
of  the  rancho  the  premises  occupied  by  the  defendants.  The 
surveyors  on  the  part  of  the  defendants  took  as  their  point  of 
commencement  the  initial  point  of  the  Rancho  San  Vicente  y 
Santa  Monica,  which  they  located,  not  on  the  sea-shore,  but  a 
short  distance  from  it,  and,  reversing  the  courses  and  distances 
given  in  the  patent,  ran  the  line  up  the  coast.  The  line  thus 
run  cut  through  the  Santa  Monica  bath-house,  leaving  more 
than  twenty  feet  of  it  to  the  seaward,  and  leaving  the  premises 
occupied  by  most  of  the  defendants,  which  is  a  part  of  the  sand 
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beach,  and  most  of  the  possessions  of  the  other  defendants,  also 
a  portion  of  the  sand  beach,  without  the  lines  of  the  rancho. 

I  consider  it  very  clear  that  the  line  as  located  by  the  defend* 
ants'  surveyors  is  not  the  true  location  of  the  westerly  boundary 
of  the  rancho — Mrdy  because  their  starting  point  was  not  correct. 
The  rancho  in  question  is  described  in  the  field-notes  of  the  pat- 
ent as  beginning  on  the  sea-shore,  at  station  No.  31  of  the  Bal- 
lona  Rancho,  and  the  plat  of  the  survey  annexed  to  the  patent, 
and  forming  part  of  it,  represents  this  common  corner  of  the 
two  raochos  as  commencing  on  the  sea-shore.  When  it  is  declared 
that  the  point  of  oommenoemeut  is  a  given  point  on  the  sea- 
shore, the  unmistakable  meaning  is  that  there  is  nothing  between 
that  point  and  the  shore  of  the  sea.  In  other  words,  that  the 
land  described  is  at  that  point  bounded  by  the  sea;  that  is  to 
say,  by  ordinary  high-water  mark.  Secondly.  The  line  as 
located  by  the  defendants'  surveyors  cuts  through  the  Santa 
Monica  bath-house,  leaving  more  than  twenty  feet  of  it  outside 
of  the  rancho,  whereas  it  is  distinctly  declared  in  the  field-notes 
of  the  patent  that  that  bath-house,  as  also  two  smaller  ones  to  the 
north  of  it,  all  of  which  it  was  shown  by  the  evidence  were  in 
existence  when  the  official  survey  was  made,  were  to  the  left  of 
the  line  as  run  by  the  government  surveyor,  and  consequently 
within  the  lines  of  the  rancho ;  and  they  are  so  represented  on 
the  .plat  In  view  of  these  facts,  it  is  unnecessary  to  consider 
the  improbability  of  the  government  survey  having  been  run 
through  the  Santa  Monica  bath-housp,  which,  it  is  shown,  was 
at  the  time  of  the  official  survey,  and  yet  is,  a  large  and  promi- 
nent structure,  conducted  for  bathing  purposes,  in  front  of  the 
town  of  Santa  Monica,  which  the  patent  declares  and  shows  to 
be  located  on  the  bluff,  about  half  a  mile  distant.  If  it  be  con- 
ceded that  the  westerly  boundary  of  the  rancho  does  not  extend 
to  ordinary  high-water  mark,  the  evidence  leaves  no  doubt  in 
my  mind  that  the  line  run  in  accordance  with  the  courses  and 
distances  given  in  the  patent  includes  the  premises  occupied  by 
the  defendants;  and  therefore,  in  view  of  conceded  facts  in  the 
case,  the  plaintiff  is  entitled  to  recover.  But  I  am  of  the  opinion 
that  the  true  westerly  boundary  of  the  rancho  is  not  the  meander, 
line  of  the  surveyor,  but  the  Pacific  Oceans  which  means  the 
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line  of  ordinary  high  tide.  As  has  been  seen,  the  rancho  b^ins 
on  tiie  sea-shore  at  the  northwesterly  corner  of  the  Rancho 
Ballona;  thence  the  line  runs  easterly,  and  by  various  other 
courses,  until  it  strikes  the  coast  again^  and  thence  along  the 
coast  by  various  courses  and  distances  to  the  place  of  beginning 
on  the  sea-shore.  The  meander  line  down  the  coast  was  neces- 
sary for  the  purpose  of  ascertaining  the  quantity  of  land  embraced 
within  the  survey.  But  that  the  ocean,  and  not  the  meander 
line,  as  actually  run  on  the  ground,  was  intended  to  be  the 
westerly  boundary  of  the  rancho  is  clearly  shown  by  the  fact 
that  upon  the  official  plat,  made  from  the  field-notes,  and 
annexed  to  and  forming  part  of  them,  the  meander  line  is  repre- 
sented as  the  line  of  the  ocean.  (See  Railroad  Company  v. 
Schurmdr,  7  Wall.  278.) 

There  must  be  judgment  for  the  plaintiff  in  each  case^  and  it 
is  80  ordered. 


J.  H.  FiSK  V.  D.  V.  B.  Henarie  et  al. 

OnouiT  GousT,  DcriBiGT  of  OBBooir. 

JuME  11,  1888. 

1.  Bekoyal  of  QkVfSM.  FOB  Pbbjudiok  OB  Local  Ikfltixngb.— The  act  of  1887  (24 
BtatB.  552),  does  not  repeal  BubdiTiBion  8  of  section  639  of  the  Beyised  Stalatet 
(act  of  1867),  preaoribing  the  procedure  or  method  of  procuring  a  removal  of  a 
oanae  on  account  of  prejudice  or  local  influence ;  and  an  affidavit  by  the  party 
seeking  such  removal,  to  the  effect  that  he  believes  he  will  not  obtain  justice  in 
the  state  court  on  account  of  prejudice  and  local  influence,  is  sufficient  to 
authorize  the  same. 

Before  Deady,  District  Judge. 

Mr.  George  H.  Williams  and  Mr.  George  H.  Durhaniy  for  the 
plaintiff. 

Mr.  James  K.  KeUy  and  Mr.  John  M.    Gearin,  for  the 
defendants. 

Deady,  J.    This  action  was  removed  to  this  court  on  the 

petition  and  affidavit  of  certain  of  the  defendants,  who  are  citi- 

"*  California^  on  the  ground  of  prejudice  and  local  influence. 
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A  motion  to  remand  was  denied  (32  Fed.  Rep.  417);  and  the 
cause  was  tried  here  with  a  jury,  who  on  December  17,  1887, 
gave  a  verdict  for  the  defendants. 

The  plaintiff  moves  for  a  new  trial,  and  submits  the  motion 
on  the  single  ground  that  the  court  erred  in  refusing  to  remand 
the  case  to  the  state  court — the  other  grounds  of  the  motion 
being  expressly  waived. 

Strictly  speaking,  this  is  not  an  error  occurring  at  the  trial, 
for  which  this  motion  is  the  proper  remedy.  The  case  may  be 
taken  to  the  supreme  court  on  error,  and  the  ruling  of  the  court 
in  this  respect  reviewed,  and  if  erroneous,  corrected. 

But  counsel  ask  the  court  to  reconsider  the  question  in  the 
light  of  Mr.  Justice  Brewer's  subsequent  ruling  in  Short  v. 
Oiicago  M.  &  St.  P.  By.  33  Fed.  Rep.  114,  and  I  am  quite 
willing  to  do  so. 

On  the  argument  of  the  present  motion  but  one  point  was 
made,  that  it  did  not  '^ appear '^  to  the  court  from  the  petition 
and  afiSdavit  for  removal,  as  required  by  the  act  of  1887  (24 
Stats.  552),  that  the  defendants  will  not,  on  account  of  prejudice 
or  local  influence,  be  able  to  obtain  justice  in  the  state  court, 
because  the  probatory  circumstances,  on  which  the  defendants 
based  their  statement  to  that  effect,  were  not  set  forth  in  the 
affidavit. 

In  the  opinion  of  this  court,  on  the  motion  to  remand,  it  was 
said  that  the  act  of  1887  does  not  provide  how  the  fact  of  preju- 
dice or  local  influence  ^' shall  be  made  to  appear '^  to  the  court. 
'^This  class  of  cases  is  expressly  excepted  from  the  operation  of 
section  3  of  the  act  prescribing  the  mode  of  removal  thereunder 
generally.  It  follows  that  so  much  of  section  639  of  the  Re- 
vised Statutes  as  relates  to  the  method  of  removal  on  account 
of  prejudice  or  local  influence,  and  the  proof  thereof,  is  not  in 
conflict  with  the  act  of  1887,  and  is  the^fore  still  in  force  and 

applicable  to  such  removal It  is  sufiicient  that  they  [the 

defendants]  have  made  oath  that  they  so  believe  [that  from  pre- 
judice and  local  influence  they  will  not  be  able  to  obtain  justice 
in  the  state  courts]  without  setting  forth  the  facts  or  circum- 
stances on  which  such  belief  is  founded.^' 

It  is  admitted  in  Short  v.  Chicago  etc,  that  the  act  of  1867 
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(sec  639,  subd.  3,  Rev.  State.),  ^'is  not  in  terms  repealed ''  hj 
the  act  of  1887;  bat  it  is  oontended  the  latter  act  '^covers  the 
same  ground,  and  is  obviously  intended  bj  the  legislature  to  be 
its  expressed  will  npon  the  whole  subject  involved  therein/'  and 
therefore,  '^  although  there  may  be  some  provisions  in  the  earlier 
not  absolutely  inconsistent  with  those  of  the  later  act,  yet  the 
whole  of  the  earlier  act  is  repealed/' 

But  in  my  judgment  this  deduction  is  founded  on  a  misappr^ 
hension  of  the  intention  of  the  l^islature  as  manifested  in  the 
act  of  1887. 

The  plain  purpose  of  the  act,  so  far  as  the  removal  of  causes 
on  the  ground  of  prgudice  or  local  influence  is  concerned,  is  to 
provide  who  may  remove  a  suit  for  such  cause,  and  within  what 
time,  and  not  to  prescribe  the  procedure  or  manner  o£  taking  the 
removal. 

For  instance,  by  the  act  of  1867,  a  suit  could  be  removed  on 
the  petition  of  either  party  thereto,  if  he  was  not  a  citizen  of 
the  state  in  which  it  was  brought,  while  the  act  of  1887  restricts 
the  right  to  the  defendant.  The  act  of  1867  allowed  a  removal 
only  in  a  case  of  '^a  suit"  between  citieens  of  different  states, 
but  the  act  of  1887  gives  the  right  of  removal  to  ^any "  defend- 
ant in  a  suit  who  is  a  citizen  of  a  state  other  than  that  in  whidi 
the  same  is  brought,  whenever  there  is  "  a  controversy  "  therein 
between  himself  and  a  citizen  of  any  other  state.  (Itsk  v. 
Henarie,  32  Fed.  Rep.  422.)  The  act  of  1867  permitted  the 
removal  to  be  made  ^'at  any  time  before  the  trial  or  final  hear- 
ing of  the  suit,"  while  the  act  of  1887  limits  it  to  ''any  time 
before  the  trial  thereof." 

Section  3  of  the  act  of  1887  expressly  provides  a  method  of 
removal  in  all  cases  within  ite  purview,  except  those  for  preju- 
dice or  local  influence,  which  are  expressly  excluded  from  its 
operation  in  this  respect. 

From  these  premises,  it  appears  to  me,  but  one  conclusion  etat 
reasonably  be  drawn,  that  the  act  of  1887  does  not  and  was  not 
intended  to  repeal  that  portion  of  the  act  of  1867,  contained  ia 
subdivision  3  of  section  639  of  the  Revised  Statutes,  which  pre- 
•oribes  the  procedure  on  a  removal  for  prejudice  or  local  influence. 

"^hen  again,  in  considering  this  question,  it  is  to  be  remem^ 
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bered  that  repeals  by  implication  are  not  favored^  and  are  never 
admitted  where  the  former  act  can  stand  with  the  new  one. 
( Wood  V.  United  States,  16  Peters,  362 ;  Ex  parte  Yerger,  8  Wall. 
105 ;  Chefo  Heong  v.  United  States,  112  U.  S.  649.) 

In  Wood  V.  United  States,  supra,  Mr.  Justice  Story,  speaking 
for  the  court  on  a  question  of  the  repeal  of  a  statute  by  implica- 
tion, says :  "  That  it  has  not  been  expressly  or  by  direct  terms 
repealed  is  admitted;  and  the  question  resolves  itself  into  the 
narrow  inquiry,  whether  it  has  been  repealed  by  necessary  impli« 
cation.  We  say  by  necessary  implication,  for  it  is  not  sufficient 
to  establish  that  subsequent  laws  cover  some,  or  even  all,  of  the 
cases  provided  for  by  it,  for  they  may  be  merely  affirmative,  or 
cumulative,  or  auxiliary.  But  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new  laws  and  those  of  the 
old,  and  even  then  the  old  law  is  repealed  by  implication  only 
pro  (anto,  to  the  extent  of  the  repugnancy.'' 

In  mils  V.  Richmond,  33  Fed.  R  p.  81  (C.  C.  Dis.  of  Ga.)». 
Jud^  Hill  considers  this  question,  and  comes  to  the  conclusion! 
that  the  act  of  1887  does  not  change  the  practice  where  a  defend- 
ant seeks  to  remove  a  case  on  the  ground  of  prejudice  or  locaK 
influence. 

The  decision  in  Short  v.  Chicago,  supra,  does  not  go  so  far  as* 
to  hold  that  the  affidavit  must  contain  the  facts  on  which  the 
affiant  bases  his  belief,  but  only  that  the  fact  of  prejudice  or  • 
influence  must  be  positively  stated. 

The  petition  in  this  case,  which  is  verified  by  the  oath  of  the* 
defendant  Henarie,  does  state  the  fiict  of  prejudice  and  local 
influence  positively.  But  the  affidavit  thereto  is  that  the  peti-- 
tion  is  true,  as  the  affiant  ^*  verily  believes."  The  affidivit  for 
the  removal,  which  is  sworn  to  by  the  defendants,  Henarie  and 
Eleanor  Martin,  states  that  the  affiants  '^have  reason  to  believe, 
and  do  believe  and  so  state,"  that  from  prejudice  and  local  influ- 
ence the  defendants  will  not  be  able  to  obtain  justice,  etc. 

A  duly  verified  petition  is  so  far  an  affidavit,  that  if  it  con- 
tains the  necessary  averments,  a  removal  may  be  had  thereon.. 
This  petition  states  positively  the  fact  of  prejudice  and  local  i 
influence.  Nor  is  the  force  of  this  statement  affeeted  by  the  fact 
that  the  defendant  sw^rs  it  is  true  aa  ^  he  ^ei^y  believes.?  Off 
3aii.SAWT.-*su 
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course,  what  he  believes  to  be  true  he  may  state  as  a  fact.  If 
he  had  sworn  that  the  petition  was  true,  without  saying,  "as  I 
verily  believe,'^  he  would  have  neither  said  nor  meant  anything 
more  than  "  I  swear  it  is  true  because  I  believe  so." 

In  fact,  the  difference  between  saying,  "  I  bdieve  I  cannot  get 
justice  in  the  state  court  on  account  of  prejudice  and  local  influ- 
ence," and  "  I  cannot  get  justice  in  the  state  court,"  etc.,  without 
saying  whether  I  believe  it  or  not,  in  my  humble  opinion  is  the 
difference  between  tweedledum  and  tweedledee. 

The  statement  in  the  affidavit  proper,  in  addition  to  the  belief 
of  the  affiant,  contains  a  positive  averment  of  the  fact  of  preju- 
dice and  local  influence.  It  is  in  effect  a  declaration  that  the 
affiant  has  reason  to  believe,  and  does  believe,  a  certain  fact  to 
exist,  and  therefore  "states"  that  it  does.  And  this  is  equiva- 
lent to  saying  that  the  fact  exists  without  saying  that  he  believes 
it,  which  is  understood. 

I  conclude  then  that  the  fact  of  prejudice  and  local  influence 
is  "made  to  appear"  to  the  circuit  court  whenever  it  does  so 
appear  from  the  affidavit  of  the  party  causing  the  removal ;  and 
that  it  does  so  appear,  whenever  such  party  states  on  oath  that 
it  is  so,  or  that  he  believes  it  to  be  so. 

The  motion  for  a  new  trial  is  denied. 


Ex  PARTE  Eli  Morrill  on  Habeas  Corpus. 

OiBODiT  Gomrg  District  or  Obboov. 
Jxnnt  18. 1888. 

DSFUTT  liffiTWHAT*  AT  ELECTION  FOB  ▲  BePRESENTATIYB  tBT   GOVGBXSS  — ABBSCT 

Wtthottt  PBOCE88 — Pbobable  Gaube  OF  Abbbst.— A  special  depnty  manbal 
of  the  United  States  in  the  oonrse  of  his  duty  made  an  arrest  nnder  section  2022 
of  the  Berised  Statutes,  at  an  election  for  a  representative  in  Congress,  and  took 
the  party  before  a  United  States  commissioner,  where  he  waa  charged  with  aiding 
and  counseling  a  person  to  vote  at  such  election  who  had  no  legal  right  to  vote, 
and  discharged  on  bail ;  and  immediately  made  a  complaint  against  said  depnty 
before  a  pdioe  judge,  accusing  him  of  the  crime  of  assault  and  battery,  by 
assaulting  and  beating  the  complainant,  on  which  a  warrant  of  arrest  was  issued 
and  he  was  taken  and  lodged  in  the  county  Jail ;  thereupon  on  the  petition  of  the 
deputy  a  writ  of  habeas  «orpus  was  allowed  by  the  district  Judge,  returnable  into 
ihe«ircuit  court,  then  in  session;  and  from  tiie  return  to  the  writ  it  appeared 
that  the  process  under  which  the  Jailer  claimed  to  hold  the  deputy  was  the  said 
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warrant  of  arreet.  On  the  hearing  the  coart  foand  that  the  deputy  had  probable 
cause,  at  the  time  of  the  ari-est  of  the  party,  to  believe  that  he  had  committt-d 
the  crime  of  aiding  and  oouuseling  a  person  to  vote  at  such  election*  who  had 
no  right  to  vote  thereat,  and  that  the  alleged  asaault  and  battery  with  which  the 
deputy  waa  charged  comtiiited  simply  in  the  arrest  of  the  complainant  without 
force  or  yiolence  for  the  crime  aforesaid.  H^d,  that  a  special  deputy  marshal 
appointed  under  section  2021  of  the  Beyised  Statutes,  to  keep  the  peace  and 
preserre  order  at  the  polls  at  an  election  for  representatiTe  in  Congress,  is,  as 
to  such  election,  and  the  crimes  for  which,  under  section  2023  of  the  Revised 
Statutes,  he  may  make  arrests  without  process,  a  peace  officer ;  (2)  that  a  crime 
is  committed  "in  the  presence"  of  such  deputy,  within  the  provisions  of  said 
section  2022,  when  the  facts  that  are  within  his  observation  in  connection  with 
what,  under  the  circumstances,  may  be  considered  common  knowledge,  give  him 
probable  cause  to  believe  or  reasonable  ground  to  suspect  that  such  is  the  case ; 
and,  (3)  probable  cause  or  reasonable  ground  to  suspect,  is  such  a  state  of  facts 
as  will  constitute  a  defense  to  an  action  for  false  imprisonment  or  malicioua 
prosecution,  and  it  is  sufficient  if  the  facts  or  appearances  are  sufficient  to  induce 
a  reasonable  probability  that  all  the  acts  which  constitute  the  crime  haTe  been 
done. 

Before  Deady,  District  Judge. 
Mr.  Lewis  L.  MoArthwry  for  the  petitioner. 
Mr.  Alfred  F.  SearSj  Jr.,  for  the  respondent. 

Deady,  J.  On  June  4,  1888,  the  petitioner,  Eli  Morrill, 
was  arrested  by  a  police  officer  of  this  city  and  lodged  in  the 
county  jail  on  a  charge  of  assault  and  battery. 

He  immediately  applied  by  petition  to  the  United  States  dis- 
trict judge  for  a  writ  of  habeas  corpus,  alleging  in  his  petition 
that  he  was  a  deputy  United  States  marshal  for  the  district  of 
Oregon ;  that  in  the  discharge  of  his  duty  as  such  deputy  he 
was  about  to  arrest  a  person  for  aiding  and  abetting  an  illegal 
voter  in  casting  a  vot-e  for  a  representative  in  Congress,  at 
polling  place  3,  in  South  Portland  precinct,  at  an  election  for 
such  representative  then  and  there  being  held,  when  he  was 
arrested  by  Samuel  Parrish  without  authority  of  law,  and 
delivered  to  the  custody  of  the  sheriff  of  Multnomah  County 
and  his  jailer.  The  writ  was  allowed  and  made  returnable 
forthwith  in  the  United  States  circuit  court,  then  in  session. 

The  respondent,  H.  C.  Wood,  the  jailer  of  Multnomah 
County,  immediately  produced  the  body  of  the  petitioner  in 
court  with  the  original  warrant  on  which  the  arrest  was  made, 
when  by  consent  of  parties  the  respondent  had  until  June  the 
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7th  to  make  a  formal  return  to  the  writ,  and  the  petitioner  until 
the  following  day  to  reply  thereto,  when  the  cause  should  be 
heard,  whereupon  an  ortler  was  made  admitting  the  petitioner 
to  bail  in  the  sum  of  five  hundred  dollars. 

On  June  the  8th  the  parties  appeared,  and  witnesses  were 
sworn  and  testified  for  and  against  the  petitioner  on  the  ques- 
tion of  the  alleged  assault  and  battery,  and  the  alleged  grounds 
of  the  arrest  by  tbe  petitioner  of  Walter  F.  Matthews  for  aiding 
and  counseling  a  person  to  vote  at  said  election  who  had  no  legal 
right  to  vote. 

From  the  admissions  in  the  pleadings  and  evidence  I  find  the 
following  facts: — 

The  petitioner,  Eli  Morrill,  on  June  4,  1888,  was  a  duly 
appointed  and  qualified  special  deputy  marshal  of  the  United 
States  for  the  city  of  Portland,  Oregon,  a  city  of  more  than 
twenty  thousand  inhabitants,  under  section  2021  of  the  Revised 
Statutes,  and  was  authorized  to  perform  the  duties  and  exercise 
the  powers  of  such  deputy  at  an  election  for  representative  in  Con- 
gress then  being  held  in  said  city;  that  about  ten  o'clock  of  said 
day  the  petitioner,  having  good  reason  to  believe,  from  his  obser- 
vation and  knowledge,  that  oner  Matthew  or  Mace  Cetel  or  Tetel 
had  voted  illegally  at  said  election  at  polling  place  4  in  South 
Portland  precinct,  the  fact  being,  as  it  now  appears^  that  said 
Cetel  is  an  unnaturalized  alien,  who  had  not  even  declared  his 
intention  to  become  a  citizen  of  the  United  States,  arrested  him 
(herefor  without  a  warrant,  and  took  him  before  a  United  States 
commissioner  in  tbe  United  States  court^rooms,  in  said  city,  and 
there  made  a  complaint  against  him  to  that  effect;  that  soon 
after  the  arrest  of  Cetel,  the  petitioner,  having  good  reason  to 
believe  from  his  observation  and  knowledge  that  J,  L.  Carrol 
and  Walter  F.  Matthews  did  aid  and  counsel  said  Cetel  to  so 
vote  ill^ally,  arrested  them  therefor— the  latter  being  arrested 
in  the  hall  outside  of  the  door  of  the  marabal's  office,  whither 
he  had  gone  to  go  bail  for  Carrol,  by  the  petitioner  placing  his 
band  on  bis  shoulder,  without  violence  or  rudeness,  and  telling 
him  he  was  under  arrest  and  asking  him  to  walk  into  the  office, 
where  he  remained  until  he  gave  bail ;  that  soon  after  Matthews 
as  discharged,  he  went  before  the  polioe  judge  of  the  city,  hav- 
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ing  the  jurisdiction  of  a  justice  of  the  peace^  and  made  a  com«> 
plaint  under  oath,  accusing  the  petitioner  of  the  "crime  of 
assault  aiid  battery,"  committed  as  follows:  "The  said  Eli 
Morrill,  on  the  fourth  day  of  June,  1888,  in  the  city  of  Port- 
land ....  did  wilfully  and  unlawfully  assault  and  beat'^  said 
Matthews — the  fact  being  that  the  petitioner  did  not  "beat" 
said  Matthews  or  lay  his  hand  on  him  otherwise  than  as  above 
stated ;  that  on  this  information  said  judge  issued  a  warrant  for 
the  arrest  of  the  petitioner  for  the  crime  of  assault  and  battery, 
returnable  before  himself  forthwith,  on  which  is  an  indorsement 
to  the  effect  that  the  same  was  received  on  June  4,  1888,  and 
executed  by  arresting  Morrill  on  the  same  day,  signed  "  S.  B. 
Parrish,  chief  of  police  of  the  city  of  Portland,  by  S.  S.  Young, 
police  officer;"  that  said  police  officer,  instead  of  taking  the 
petitioner  before  said  judge  for  examination  and  discharge  on 
bail,  or  commitment,  ns  required  by  law  and  by  said  warrant 
commanded,  lodged  him  in  the  county  jail  with  the  warrant 
without  examination  or  commitment,  where  he  remained  until 
taken  out  on  the  writ  of  habeas  corpus. 

From  the  improper  conduct  of  the  officer  intrusted  with  the 
execution  of  this  warrant,  taken  in  connection  with  the  exagger- 
ation and  falsehood  contained  in  the  information  on  which  it  was 
issued,  it  is  quite  evident  that  the  real  purpose  of  the  proceeding 
was  to  lock  up  this  special  deputy,  and  thus  prevent  him  from 
performing  his  duty  in  guarding  the  polls  against  fraudulent 
votes  and  practices. 

The  only  question  of  fact  about  which  there  is  any  substan- 
tial conflict  of  testimony  is  the  part  which  Walter  F.  Matthews 
took  in  getting  Cetel's  illegal  vote  into  the  ballot-box.  On 
the  witness  stand  he  admits  that  he  was  engaged  on  the  day  of 
the  election  at  said  polling  place  3  as  a  "worker"  for  one  of  the 
political  parties,  but  denies  that  he  took  any  part  in  getting 
Cetel  to  vote. 

It  appears  that  Cetel  went  first  to  polling  place  3  and  offered 
to  vote,  and,  on  being  questioned  by  the  judges,  he  was  found 
to  be  an  unnaturalized  foreigner  who  had  not  even  declared  his 
intention  to  become  a  citizen,  and  his  vote  was  rejected.  Mor- 
rill, who  was  standing  within  plain  view  of  the  polling  place, 
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and  saw  Cetel,  thought  he  voted  there.  From  this  polling  plaoe 
Cetel  went  directly  to  the  corner  of  Fourth  and  Mill  streets, 
near  by,  where  it  is  admitted  Fred  D.  Matthews,  the  brother  of 
Walter  F.  Matthews,  and  J.  L.  Carrol  were  standing.  Fred 
Matthews  and  Carrol  were  also  engaged  at  that  polling  place  as 
**  workers ''  for  the  same  party  as  Walter  F.  Matthews. 

Fred  D.  Matthews  admitted  on  the  witness  stand  that  he, 
knowing  Cetel  had  just  been  rejected  by  the  judges  at  polling 
place  No.  3,  asked  Carrol  to  "go  with  him  to  another  polling 
place  and  see  if  he  couldn't  get  him  to  vote" — that  is,  get  his 
vote  in  the  ballot-box.  Carrol  made  some  question  as  to  how 
he  was  to  get  Cetel  to  a  polling  plaoe,  when  Matthews  told  him 
to  call  an  express  wagon  in  the  service  of  their  party,  which 
stood  near  by,  which  he  did,  when  Matthews  and  Carrol  got 
Cetel  in  the  wagon  and  Carrol  drove  off  with  him  to  find  a  vot- 
ing place.  This  is  the  substance  of  Fred  D.  Matthews'  story, 
and  Carrol's  is  to  the  same  effect,  except  that  he  says  Fred  D. 
Matthews  came  to  him  on  the  occasion  and  said,  "Here  is  a 
man  [Cetel] ;  take  him  to  polling  |plaoe  4  and  see  if  you  can 
vote  him,"  which  he  did,  and  voted  him. 

Both  of  these  witnesses  seek  to  make  the  impression  that 
Walter  F.  Matthews,  although  at  that  poll,  had  nothing  to  do 
with  the  transaction.  The  statements  in  this  respect  are  gener- 
ally vague,  and  sometimes  evasive.  The  most  direct  are  these : 
Fred  D.  says,  "Did  not  see  my  brother  when  man  (Cetel)  put 
in  wagon;"  and  Carrol  says,  Walter  F.  "had  nothing  to  do 
with  Cetel."  True,  Fred  D.  might  not  have  been  looking  at 
Walter  F.  at  this  moment,  and  yet  the  latter  may  have  partici- 
pated in  the  consultation  and  shared  in  the  conclusion  that 
Carrol  should  take  Cetel  to  polling  place  4  and  vote  him,  and 
then  turned  away  to  look  after  some  other  Cetel.  And  it 
may  be  true,  so  fiir  as  Carrol  saw,  that  Walter  F.  had  nothing 
to  do  with  Cetel  personally,  and  yet  he  may  have  consulted  and 
advised  with  his  brother  concerning  his  being  sent  to  polling 
place  4  with  Carrol,  for,  according  to  his  own  statement,  his 
attention  was  not  attracted  to  this  matter  until  Fred  D.  came  to 
him  and  said :  "Here  is  a  man;  take  him  to  polling  place  4  and 
see  if  you  can  vote  him." 


Dist.  Or.]  Ex  PARTE  Morrill.  S27 

1888.  ]  Opinion  of  the  Court— Deadj,  J. 

When  Cetel  left  the  window  of  polling  place  3  and  went  to 
the  Matthews,  Morrill  testifies  that  R.  G.  Church  called  his 
attention  to  the  party  and  warned  him  of  them.  Church  testi- 
fies that  about  that  time  of  day  he  saw  suspicious  characters 
about  the  place  indicated — the  corner  of  Fourth  and  Mill 
streets — in  company  with  "the  Matthews  boys,"  and  that  he 
called  Morrill's  attention  to  them,  and  said,  ^Hhe  Matthews 
boys  are  using  influence  to  get  suspicious  characters  to  vote." 
Morrill  swears  that  he  then  gave  the  party  his  attention,  and 
saw  both  the  Matthews  and  Carrol  talking  to  Cetel  in  an  urgent 
manner,  when  Carrol  and  Walter  F.  Matthews  got  into  the 
wagon  with  Cetel,  and  started  off.  Thereupon  he  got  in  a  hack 
and  told  the  driver  to  follow  the  wagon,  which  he  did  to  polling 
place  4,  and  by  the  time  be  got  out  of  the  hack  and  up  to  the 
place,  Cetel  had  voted.  On  being  assured  of  this  fact  by  the 
judges,  he  arrested  him  and  took  him  back  to  polling  place  3, 
when  the  judges  and  supervisors  identified  him  as  the  alien  who 
had  just  before  offered  to  vote  there  and  was  refused.  The 
weight  of  the  testimony  of  the  two  Matthews  and  Carrol  is 
affected  by  their  part  in,  and  relation  to  this  transaction ;  though 
it  must  be  admitted  that  Fred  D.  Matthews  appears  to  have 
spoken  very  candidly  concerning  his  own  part  in  it.  He  admits 
that  he  sent  Carrol  with  Cetel  to  polling  place  4  to  get  his  vote 
in  if  he  could,  when  he  knew  that  the  same  had  just  been 
refused  by  the  judges  at  polling  place  3  on  the  ground  of  his 
being  an  alien  who  had  not  declared  his  intentions,  which  fact 
must  have  been  strongly  corroborated,  if  not  suggested  by  his 
imperfect  English. 

But  the  testimony  of  Walter  F.  is  also  unfavorably  affected 
by  the  fact  that  he  made  oath  to  the  complaint  on  which  this 
warrant  issued,  wherein  he  positively  and  explicitly  stated  that 
Morrill  not  only  assaulted  him,  but  "beat''  him,  when  he  was 
forced  to  admit  on  the  witness  stand  that  he  was  neither  "struck" 
nor  "bruised"  nor  "hurt,"  and  that  the  alleged  "assault  and 
battery  "  consisted  simply  in  an  arrest,  wherein,  at  most,  he  now 
only  claims  that  he  was  caught  by  the  arm  and  "rudely" 
pushed  into  the  marshal's  office  and  "unceremoniously"  set 
down  in  a  chair — and  even  that  is  a  gross  exaggeration  of  the 
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fkcty  as  appears  from  the  testimony  of  a  third  person  then 
present. 

Bnt  it  must  be  admitted  that  MorrilFs  testimony  on  this  point 
is  not  as  satisfactory  as  it  ought  to  be.     When  on  the  stand  he 
admitted  that  he  did  not  readily  or  certainly  know  the  Matthews 
boys  apart^  though  they  bear  no  resemblance  to  one  another. 
But  he  was  excited  and  confused,  and  may  have  and  probably 
did  mean,  that  he  could  not  distinguish  them  by  their  names — 
did  not  know  which  was  Fred  and  which  was  Walter,  or,  as  he 
is  commonly  called,  "Jack."     They  were  both  iu  the  court- 
room, and  he  undertook  to  point  out  the  one  he  saw  working 
with  Cetel  at  the  comer  of  Fourth  and  Mill,  but  the  men  were 
so  nearly  in  a  line  that  I  did  not  get  a  clear  idea  of  which  one 
he  meant.     On  the  argument  it  was  claimed  by  counsel  for  the 
respondent  that  he  pointed  out  Fred  D.,  and  this  being  disputed 
by  counsel  for  the  petitioner,  and  I  being  unable  to  say  whether 
he  did  or  not,  Morrill  was  recalled,  when  he  pointed  to  Walter 
F.,  and  said  positively  he  was  the  man.     But  then  he  had  heard 
the  discussion  and  was  apprised  of  the  importance  of  the  matter. 
If,  under  the  circumstances,  Walter  P.  was  entitled,  as  a  witness, 
to  full  credit,  I  should  say  that  Morrill,  after  arresting  Cetel 
and  Carrol  and  bringing  them  to  the  marshal's  ofBce,  as  he  went 
out  met  Walter  F.  in  the  hall,  where  he  had  come  from  polling 
place  3  to  go  bail  for  Carrol,  and  knowing  that  he  was  a 
Matthews,  he  tfiistook  him  for  his  brother,  whom  he  had  seett 
working  with  Cetel,  and  arrested  him,  and  as  it  is,  I  can  but  say 
that  possibly  this  may  be  the  true  version  of  the  affair. 

And  this  shows  how  necessary  it  is  in  the  administration  of 
these  laws  to  select  level-headed,  intelligent  persons  of  good 
standing  in  the  community  for  the  office  of  supervisor  and 
deputy  marshal,  so  that  when  any  question  arises  in  the  courts 
or  elsewhere  as  to  what  took  place  or  what  was  done  at  a  given 
polling  place,  they  may  be  relied  on  for  an  intelligent  and  truth- 
ful account  of  the  matter. 

The  portions  of  the  Revised  Statutes  under  which  the  peti- 
tioner was  appointed  and  acting  as  special  deputy  marshal  when 
he  arrested  Walter  F.  Matthews  are  taken  from  the  act  of  May 
30,  1870  (16  Stats.  140),  entitled,  "An  act  to  enforce  the  right 
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of  citizens  of  the  United  States  to  vote  in  the  several  states  of 
this  Union,  and  for  other  purposes;''  and  from  the  act  of  Fel>- 
ruary  28, 1871  (16  Stats.  433),  amendatory  thereof.  They  relate 
to  the  election  of  representatives  in  Congress,  and  are  passed  in 
pursuance  of  the  power  granted  to  Congress  in  section  4  of  arti* 
de  1  of  the  constitution  of  the  United  States,  which  reads :  ''Th« 
times,  places,  and  manner  of  holding  elections  for  senators  and 
representatives  shall  be  prescribed  in  each  state  by  the  legisla* 
ture  thereof,  but  the  Congress  may  at  any  time  by  law  make  ot 
alter  such  regulations  except  as  to  the  place  of  choosing  senators.^ 

The  constitutionality  of  this  legislation,  if  there  ever  was  any 
reasonable  doubt  about  it,  has  long  since  been  firmly  established 
by  the  supreme  court.  {Ex  parte  Siebddy  100  U.  S.  391 ;  Ez 
parUYarb<yrough,  110  U.  S.  651.) 

In  these  cases  it  was  held  that  while  the  constitution  of  the 
United  States  (Art.  1,  sec.  2)  adopts  the  qualification  prescribed 
by  the  state  for  a  voter  for  the  popular  branch  of  its  own  legis* 
latare  as  the  qualification  for  a  voter  for  a  representative  in 
Congress,  yet  the  right  of  the  latter  to  vote  is  based  on  the  con- 
stitution and  not  on  the  state  law,  and  Congress  has  a  supervisory 
power  over  the  subject,  and  in  the  exercise  thereof,  to  secure 
Ix^al  and  fair  elections,  a  free,  pure,  and  safe  exercise  of  the  right 
to  vote  thereat,  and  to  prevent  fraud  and  violence  thereabout 
may  (1)  either  make  altogether  new  regulations  or  add  to  or  alter 
those  already  prescribed  by  the  state;  (2)  impose  new  duties  on 
the  state  officers  of  election  and  provide  for  the  appointment  of 
other  officers  thereof;  and  (3)  compel  the  observance  of  state  and 
national  laws  regulating  such  elections  by  punishing  any  viola* 
tion  thereof.  All  slate  regulations,  so  long  as  Congress  does  not 
displace  or  alter  them,  are  in  efiect  congressional  regulations} 
but  a  r^ulation  made  by  Congress  is  of  paramount  authority  and 
makes  void  and  of  no  effect  any  state  law  which  is  repugnant  to  it. 

Section  2021  of  the  Revised  Statutes  requires  the  marshal^ 
whenever  any  election  at  which  a  representative  in  Congress  is 
to  be  chosen,  upon  application  by  two  citizens  of  a  town  of  mord 
tiian  twenty  thousand  inhabitants,  to  appoint  special  deputy  mar- 
shals, whose  duty  it  shall  be  to  aid  and  assist  the  supervisors  of 
election  in  the  discharge  of  their  duties. 
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Section  2022  requires  the  marshal  and  his  deputies  to  '*  keep 
the  peace''  and  protect  the  supervisors  in  the  discharge  of  their 
duties;  to  preserve  order  at  the  polls;  to  prevent  fraudulent 
voting  and  fraudulent  conduct  on  the  part  of  any  officer  of  elec* 
tion^  and  immediately  to  arrest,  with  or  without  process,  any 
person  who  commits,  or  attempts  to  commit,  any  offense  against 
the  United  States ;  "  but  no  person  shall  be  arrested  without  pro- 
cess for  any  offense  not  committed  in  the  presence  of  the  marshal 
or  his  general,  or  special  deputies,  or  either  of  them,  or  of  the 
supervisors  of  election,  or  either  of  them." 

Section  5511  declares,  among  other  things,  that  ^'if  at  any 
election  for  a  representative  in  (Congress,  any  person  knowingly 
votes  without  having  a  lawful  right  to  vote,"  or  if  any  person 
shall  '^aid,  counsel,  procure,  or  advise"  another  to  so  vote,  he 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dol- 
lars or  by  imprisonment  not  more  than  three  years,  or  by  both, 
and  shall  pay  the  costs  of  the  prosecution. 

When  is  an  offense  ''committed  in  the  presence"  of  a  marshal 
within  the  meaning  of  section  2022? 

In  answering  this  question  consideration  must  be  given  to  the 
fourth  amendment  to  the  constitution  —  "The  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated ; 
and  no  warrants  shall  issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched  and  the  persons  or  things  to  be  seized." 

It  has  never  been  understood  that  this  provision  was  intended 
to  or  does  prevent  an  arrest  by  a  peace  officer — a  sheriff  or  con- 
stable— for  a  crime  committed  in  his  presence.  (Whart.  Crim. 
P.  &.  P.  sec.  8;  Bishop's  Criminal  Procedure,  sec.  181.)  The 
knowledge  derived  by  the  officer  from  his  observation,  acting 
under  the  sanction  of  his  official  oath,  is  considered  equivalent  to 
information  supported  by  the  oath  or  affirmation  of  another. 

Now  a  warrant  of  arrest  may  issue  on  "probable  cause"  sup- 
ported by  oath,  and  by  analogy  a  peace  officer  may  arrest  on 
probable  cause  derived  from  his  own  observation.  At  common 
law  a  peace  officer  might  arrest  without  warrant  "on  reasonable 
grounds  of  suspicion,"  and  the  facts  and  circumstances  which 


Dist.  Or.]  Ex  parte  Morbill.  331 

1888.]  Opinion  of  the  Conrt->Deady,  J. 

furnish  sach  grounds  of  suspicion  amount  to  '' probable  cause'' 
under  the  constitution^  which  is  such  cause  as  will  constitute 
a  defense  to  an  action  for  false  imprisonment  or  malicious 
prosecution.  (Whart.  Crim,  P.  &  P.  sec.  9 ;  Bishop's  Criminal 
Procedure,  182;  Rap.  &  Law,  Law  Diet.  False  Imprisonment; 
Malicious  Prosecution.)  Probable  cause  is  a  probability  that 
the  crime  has  been  committed  by  the  person  charged.  The  facts 
stated  upon  oath  ^*  must  induce  a  reasonable  probability  thai  all 
the  ad8  have  been  done  which  constitute  the  offense  charged." 
(Cranch,  J.,  in  United  States  v.  Bollman  and  Suxirtout,  1  Cranch 
C.  C.  379 ;  Wieeler  v.  NesbiU,  24  How.  551.) 

In  other  words,  a  crime  is  committed  in  the  presence  of  the 
officer,  when  the  facts  and  circumstances  occurring  within  his 
observation,  in  connection  with  what,  under  the  circumstances, 
may  be  considered  as  common  knowledge,  give  him  probable 
cause  to  believe  or  reasonable  ground  to  suspect  that  such  is  the 
case.  It  is  not  necessary,  therefore,  that  the  officer  should  be 
an  eye  or  an  ear  witness  of  every  fact  and  circumstance  involved 
in  the  charge  or  necessary  to  the  commission  of  the  crime. 

A  special  deputy  marshal  appointed  under  said  section  2021 
is,  in  my  judgment,  a  peace  officer  touching  an  election  for  repre- 
sentative in  Congress,  and  in  respect  to  any  crime  for  which  he 
is  authorized  to  make  an  arrest  by  said  section  2022.  He  is 
specially  charged  by  the  statute  to  "keep  the  peace"  and  "pre- 
serve order"  at  the  polls  during  such  elections,  and  to  make 
arrests  without  process  thereat,  for  crimes  committed  in  his  pres- 
ence ;  and  in  my  judgment  a  crime  is  so  committed  when  the  facts 
and  circumstances  within  his  knowledge  and  observation  give 
him  probable  cause  to  believe  that  a  crime  has  been  committed. 

This  being  the  case,  there  is  no  doubt,  on  the  facts  found,  that 
the  petitioner  had  probable  cause  to  believe  that  Walter  F. 
Matthews  had,  at  the  time  of  his  arrest,  committed  the  crime 
of  aiding,  counseling,  procuring,  and  advising  a  person  to  vote 
who  had  no  legal  right  to  vote.  He  saw  Cetel  vote,  or  offer  to 
vote,  at  polling  place  3,  and  saw  him  soon  after  vote  at  polling 
place  4,  in  which  he  was  confirmed  by  the  judges  in  the  presence 
of  the  illegal  voter.  He  then  heard  from  the  judges  at  polling 
place  3,  in  the  presence  of  Cetel  and  without  dissent,  that  his 
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vote  had  just  been  rejected  at  that  poll,  on  the  ground  that  it 
appeared  from  hid  own  examination  that  he  was  not  a  qualified 
voter.  He  saw  Matthews,  a  confessed  party  "Worker"  at  this 
polling  place,  take  Cetel  soon  after  in  a  party  express  wagon 
and  Vote  him  at  polling  place  4,  nnder  circumstances  that  war- 
ranted the  belief  that  he  knew,  as  he  ought  to  have  known,  that 
Cetel  was  not  a  legal  voter. 

As  the  world  goes,  one  man  may  persnade  another  to  cast 
a  vote  for  or  against  a  particular  person  or  party,  but  the  law 
and  good  morals  require  that  he  should  first  know  or  have  good 
reason  to  believe  that  the  person  persuaded  is  a  qualified  voter. 
He  acts  at  his  peril.  The  pollution  of  the  ballot-box  with  illegal 
votes  is  one  of  the  gravest  crimes  that  can  be  committed  against 
society.  For  the  most  part,  money  is  the  means  by  which  this 
Insult  is  accomplished ;  and  if  political  parties  may  subsidize  un- 
scrupulous "workers"  to  engage  in  this  nefarious  business  with 
impunity,  the  day  will  come  when  we  may  estpect  the  republic 
to  be  put  up  at  auction  and  knocked  down  to  the  highest  bidder. 

To  prevent  such  a  result  and  preserve  the  purity  and  integrity 
of  elections  for  membefs  of  the  House  of  Representatives,  the  acts 
of  1870  and  1871  were  passed  by  Congress,  and  if  faithfully 
enforced,  as  provided,  through  the  agency  of  competent  and 
trustworthy  supervisors  and  marshals,  aided  by  an  honest  and 
patriotic  public  sentiment,  much  good  will  be  accomplished 
and  evil  prevented. 

As  was  well  said  by  Mr.  Justice  Miller,  in  8t)eaking  for  the 
court,  in  Ex  parte  Yarborough^  1 10  U.  S.  666 :  "  It  is  as  essential 
to  the  successful  working  of  this  government,  that  the  great 
organisms  of  its  executive  and  legislative  branches  should  be  the 
free  choice  of  the  people,  as  that  the  original  form  of  it  should 

be  so In  a  republican   government  like  ours,  where 

political  power  is  reposed  in  representatives  of  the  entire  body 
of  the  people,  chosen  at  short  intervals  by  popular  elections,  the 
temptation  to  control  these  elections  by  violence  and  corruption 
is  a  constant  source  of  danger.  Such  has  been  the  history  of  all 
republics,  and,  though  ours  has  been  comparatively  free  from 
both  these  evils  in  the  past,  no  lover  of  his  country  can  shut  his 
eyes  to  the  fear  of  future  danger  firom  both  sources/' 
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It  follows  from  these  premises  thai  the  crime  of  assault  and 
battery  was  not  committed  by  the' petitioner  on  Walter  F, 
Matthews,  as  alleged  in  the  latter's  complaint  and  stated  in  the 
warrant  on  which  the  former  was  arrested;  and  that  the  alleged 
assault  and  battery  was  nothing  more  than  the  lawful  arrest  of 
Matthews  by  the  petitioner  on  probable  cause  to  believe  that  a 
crime  had  been  committed  by  the  former  against  the  United 
States,  and  therefore  the  petitioner  is  illegally  restrained  of  bis 
liberty,  and  entitled  to  be  discharged. 

But  in  my  judgment  the  respondent  is  not  authorized  to 
restrain  the  petitioner  of  his  libei*ty,  even  if  the  latter  acted 
without  probable  cause  in  making  the  arrest  of  Matthews.  The 
process  under  which  the  respondent  professes  to  hold  him  is  not 
directed  to  the  sheriff  or  jailer  of  Multnomah  County.  Indeed, 
it  is  not  a  commitment  at  all.  The  warrant  only  authorized  the 
officer  executing  it  to  bring  the  petitioner  before  the  officer  issu- 
ing it  for  examination,  when  he  would  be  entitled  to  be  dis- 
charged, held  to  bail,  or  in  default  thereof,  committed  to  prison. 
The  police  officer.  Young,  had  no  authority  to  deliver  the  peti- 
tioner to  the  keeper  of  the  county  jail,  nor  such  keeper  to  receive 
or  hold  him.  His  detention  by  the  respondent  is,  therefore,  it 
seems  to  me,  illegal  in  any  view  of  the  matter. 


Ex  Parte  Chin  Kino  on  Habeas  Cobpus. 
Ex  Parte  Chan  San  Hee  on  Habeas  Corpus. 

OlBOUZT  OOUBT,  DiSTBICT  OF  OUOOXI. 

JxmB  25, 1888. 

1.  CrnzsNBHip  OF  Chinxsi— Habkab  Corpus.  —  A  child  born  in  the  United  States 
of  Chinese  parents  is  by  the  rule  of  the  common  law  and  the  fourteenth  amend- 
ment, a  citizen  of  the  United  States ;  and  when  restrained  of  its  liberty  of  looo» 
motion  therein,  maj  be  delivered  therefrom,  on  habeas  corpus,  by  the  proper 
national  court. 

Before  Deady^  District  Judge. 
Mr.  Paul  JR.  Deady^  for  the  petitioners. 
Mr.  Lewia  L.  MoArthur,  for  the  United  States.* 
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Deady,  J,  The  writ  of  habeas  c5orpus  ia  these  cases  was 
allowed  and  issued  on  June  25,  1888,  and  they  were  heard 
together  on  the  same  day. 

The  petition  of  Chin  King  states  that  she  was  born  in  San 
Francisco,  California,  on  October  10,  1868;  while  that  of  Chan 
San  Hee  states  that  she  was  born  in  Portland,  Oregon,  on  March 
15,  1878;  and  they  each  state  that  they  are  restrained  of  their 
liberty  by  William  Robert  Laird,  the  master  of  the  British  bark 
Kitty,  because  the  collector  of  customs  for  this  port  refuses  to 
allow  them  to  land  from  said  bark,  on  the  ground  that  the  peti- 
tioners are  Chinese  and  have  no  return  certificate,  as  required  by 
the  act  of  Congress  on  that  subject ;  but  they  aver  that  they  are 
Dative-born  citizens  of  the  United  States,  and  therefore  not 
included  within  the  terms  of  said  act. 

The  return  of  the  master  to  each  writ  states  that  the  Kitty 
sailed  from  Hong  Kong  for  Portland,  on  April  19,  1888,  and 
that  the  petitioners  were  passengers  thereon  during  said  voyage, 
and  are  now  in  custody  on  board  the  same  for  the  reasons  stated 
in  the  petitions. 

On  application,  the  United  States  district  attorney  was  allowed 
to  intervene  on  behalf  of  the  United  States,  and  allege  that  he 
had  no  knowledge  or  information  sufficient  to  form  a  belief  as 
to  whether  the  petitioners  were  born  in  the  United  States  as 
alleged  or  not. 

On  the  hearing  it  appeared  that  Chung  Yip  Gen  is  a  Chinese 
merchant  who  has  lived  and  done  business  in  this  city  for  the 
past  thirteen  years,  and  for  twelve  years  prior  thereto  in  San 
Francisco;  that  be  was  married  in  San  Francisco  about  twenty- 
three  years  ago,  and  the  petitioners  are  his  daughters,  the  older 
one  having  been  born  in  San  Francisco  and  the  younger  one  in 
Portland,  and  that  in  1881  the  father  sent  them  and  their  mother 
to  China,  from  whence  they  were  to  return  when  rtiey  pleased. 

By  the  common  law,  a  child  born  within  the  allegiance — the 
jurisdiction  —  of  the  United  States,  is  born  a  subject  or  citizen 
thereof  without  refei'ence  to  the  political  status  or  condition  of 
its  parents.  {ilcCkiy  v.  CrimpbeU,  2  Sawy.  118 ;  In  re  Look  Tin 
Sing,  10  Sawy.  353 ;  Lyncli  v.  Clark,  1  Sand.  583.)  In  the 
latter  case  it  was  held  that  Julia  Lynch,  who  was  born  in  New 
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York  in  1849  of  alien  parents  during  a  temporary  sojourn  by 
them  in  that  city,  and  returned  with  them  the  same  year  to  their 
native  country^  where  she  resided  ontil  her  death,  was  an  Ameri- 
can citizen. 

The  vice-chancellor,  after  an  exhaustive  examination  of  the 
law,  declared  that  every  person  born  within  the  dominion  and 
all^iance  of  the  United  States,  was  a  citizen  thereof,  without 
reference  to  the  situation  of  his  parents.  This,  of  course,  does 
not  include  the  children  bom  in  the  United  States  of  parents 
engaged  in  the  diplomatic  service  of  foreign  governments,  whose 
residence,  in  contemplation  of  public  law,  is  a  part  of  their  own 
country. 

The  rule  of  the  common  law  on  this  subject  has  been  incorpo- 
rated into  the  fundamental  law  of  the  land.  The  fourteenth 
amendment  declares:  ''All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  jurisdiction  thereof,  are  citizens  of 
the  United  States,  and  of  the  state  wherein  they  reside." 

In  re  Look  Itn  Bmg,  10  Sawy.  353,  it  was  held  that  a  person 
bom  within  the  United  States  of  Chinese  parents,  not  engaged 
in  any  diplomatic  or  official  capacity  under  the  emperor  of  China, 
IS  a  citizen  of  the  United  States.  The  case  is  similar  to  that 
of  the  petitioners.  The  party  in  question  was  born  in  California 
in  1870,  of  Chinese  parents.  In  1879  he  went  to  China,  and 
returned  to  California  in  1884,  without  the  certificate  provided 
for  in  the  restriction  act  of  1882,  or  that  of  1884,  and  was 
therefore  denied  the  right  to  land. 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court,  in 
which  Sawyer,  Sabin,  and  Hoffman  concurred,  says  (p.  359) : 
'^  The  inability  of  persons  to  become  citizens  under  those  laws 
(of  naturalization)  in  no  respect  impairs  the  effect  of  their  birth, 
or  of  the  birth  of  their  children,  upon  the  status  of  either,  as 
citizens  of  the  United  States.'' 

The  only  point  made  by  the  district  attorney  against  the  peti- 
tioners on  the  question  of  their  citizenship  is,  that  they  left  this 
country  without,  as  he  claims,  any  definite  or  fixed  purpose  tb 
retum. 

But  I  think  the  evidence  does  not  warrant  so  strong  a  state- 
ment.    For  aught  that  appears  they  intended  to  return;  and 
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the  fact  that  they  have  returned  gives  strength  to  the  inference. 
The  most  that  can  be  said  is,  there  was  no  time  fixed  for  their 
return.  And  that  is  the  case  with  hundreds  of  minor  Americaa 
citizens^  who  go  abroad  yearly,  for  nnrture  and  education.  But 
it  seems  that  the  citizenship  of  the  petitioners  awould  not  be 
affected  by  the  fact,  if  they  had  never  com^  back^  unless  it  also 
appears  that  they  had  in  some  formal  and  affirmative  way  re- 
nounced the  same. 

However^  in  my  judgment,  a  father  cannot  deprive  his  minor 
child  of  the  status  of  American  citizenship,  impressed  upon  it 
by  the  circumstances  of  its  birth  under  the  constitution  and 
within  the  jurisdiction  of  the  United  States.  This  status,  onoe 
acquired,  can  only  be  lost  or  changed  by  the  act  of  the  party 
when  arrived  at  majority,  and  the  consent  of  the  government. 

By  section  2  of  article  4  of  the  cAnstitution,  it  is  provided: 
'^The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states.'' 

It  has  always  been  held  that  the  privil^es  and  immunities 
there  referred  to  are  fundamental;  and  that  a  citizen  of  one 
state  may,  at  least,  under  this  provision,  pass  through  or  reside 
in  any  other  state  of  the  Union  for  the  ordinary  pursuits  or 
purposes  of  life.  {Oorfidd  v.  OoryeUj  4  Wash.  C.  C.  180;  Pond 
V.  Virginia,  8  Wall.  180.) 

The  action  of  the  collector  in  these  cases  has  the  effect,  and  is 
so  intended,  to  deny  these  citizens  of  the  United  States  the  right 
of  free  locomotion  within  the  same — the  right  to  come  into,  pass 
through,  or  reside  in  this  state,  and  is  therefore  contrary  to  and 
in  violation  of  the  constitutional  provision  guaranteeing  such 
right  to  every  citizen.  Sections  751, 752,  and  753  of  the  Revised 
Statutes  pn>vide  in  effect  that  the  courts  of  the  United  States 
and  the  judges  thereof  shall  have  power,  by  habeas  corpus,  to 
deliver  a  person  held  in  custody  or  restrained  of  his  liberty,  in 
violation  of  the  constitution  or  of  the  laws  or  treaty  of  the 
United  States. 

The  petitioners,  as  we  have  seen,  are  restrained  of  their  liberty 
in  violation  of  the  constitution,  and  therefore  this  court  has 
jurisdiction  to  discharge  them  on  a  habeas  corpus. 

The  petitioners  are  discharged  from  custody. 
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United  States  v.  McKenzie, 

DSRSICfT  OOUST,  SOUTEBBH  DZBTBIOT  OF  OAUFOSMXA. 

OCTOBBB  28,  1887. 

1.  PoexoFncB— Laboxnt  fbov  MAjxSi'-Tbe  second  count  in  an  indictment  nndsr 
the  Bevised  Statutes  of  the  United  States,  section  64(t7,  charged  defendant,  a 
olerk  in  the  Loe  Angeles  postoiBoe,  with  stealing  therefirom  a  ngistered  letter 
addressed  to  the  postmaster  at  Santa  Monica,  and  intended  to  be  conveyed  by 
mail  to  him.  The  evidence  tended  to  show  that  defendant  receired  the  letter, 
receipted  for  it,  and  in  the  presence  of  witnesses  put  it  in  the  Santa  Monica 
pooch,  and  locked  ii;  that  the  pouch  was  reoeived  looked  at  the  railway  station, 
and  carried  safely,  and  delivered  at  Santa  Monica  locked ;  that,  on  opening  it 
there,  the  card  of  notification  was  found,  but  not  the  letter,  and  that  other  per- 
sons had  access  to  the  Loa  Angeles  postoffloe  besides  defendant*  Eeld,  that  the 
jnry,  if  they  believed  this  evidence,  must  believe  beyond  a  reasonable  doubt  that, 
defendant  removed  the  letter  from  the  pouch  before  it  left  the  Los  Angeles  post- 
office  before  they  could  find  him  guilty. 

3.  Gbhokai*  Law—Bbasomablx  Dousas. —By  reasonable  doubt  is  not  meant  a  pos- 
sible or  imaginary  doubt,  but  a  doubt  that  is  reasonable  in  view  of  all  the  evi- 
dence adduced. 

8,  Sufs—  CmoDifBiukiniAit  EvmarcB.  -—A  conviction  may  be  had  on  circumstantial 
evidence  alone,  where  all  the  circumstances  distinctly  point  to  the  guilt  of  the 
accused,  and  are  incapable  of  explanation  upon  any  other  reasonable  hypothesis.. 

i.  BaiKB'CoiinBBSioMS  ua>  AmassioNB. — Oral  deolsjrations  or  admiasi<n[is  claimed! 
to  have  been  made  by  the  accused  should  be  viewed  with  caution,  and  remarks* 
made  by  him  at  the  time  of  arrest  or  afterwards  should  be  fairly  construed  ini 
view  of  all  the  facts  and  sqsroundings.  They  do  nol  pieelnde  the  Jury  tcoviu 
opiPsidering  tb»  otbei^  li^rts  in  the  case. . 

Before  Eoes^  District  Judge. 

Indictment  found  under  Bisviaed  Statutes  of  the  United! 
States,  section  5467. 

Mr,  J.  Marion  Brooksj  District  Attorney,  for  the   United) 
States. 

Mr,  Stephen  M*  WhUe,  fer  defendant. 

Boss,  J.,  charging  jury.,  The  statute  under  which  the  indict- 
ment against  the-  defendant  was  found  provides  that  '*  any  per^ 
son  employed  in  any  department  of  the  postal  service,  who  shall 
secrete,  embezzle,  or  destroy  any  letter^  packet,  bag,  or  mail  of 
letters  intrusted  to  him,  or  which  shall  come  into  his  possession,, 
and  which  was  intended  to  be  oonveyed  by  mail,  or  carriedl 
or  delivered  by  any  mail  carrier,  mail  messenger,,  route  agent,, 
letter  carrier,  or  other  person.employed  ia  mj  da^ariment  ot  thet^ 
xm.  sawt.— as. 
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postal  service,  or  forwarded  through  or  delivered  from  any  post- 
office  or  branch  postoffice  established  by  authority  of  the  post- 
master-general^ and  which  shall  contain  any  note,  ....  any 
bank-note ;  .  .  .  .  any  such  person  who  shall  steal  or  take  any 
of  the  things  aforesaid  out  of  any  letter,  packet,  bag,  or  mail  of 
letters  which  shall  have  come  into  his  possession,  either  in  the 
regular  course  of  his  official  duties,  or  in  any  other  manner 
whatever,  and  provided  the  same  shall  not  have  been  delivered 
to  the  party  to  whom  it  is  directed,  shall  be  punishable  by 
imprisonment  at  hard  labor  for  not  less  than  one  year,  nor  more 
than  five  years.''  The  indictment  contains  three  counts.  The 
first,  in  effect,  charges  that  defendant,  on  the  27th  of  May,  1887, 
embezzled  a  certain  registered  letter  containing  forty  dollars  in 
bank-notes,  addressed  to  the  postmaster  at  Santa  Monica,  and 
which  was  intrusted  to  defendant,  as  clerk  in  the  Los  Angeles 
postoffice,  to  be  sent  by  mail  to  Santa  Monica;  the  second  count, 
in  effect,  charges  defendant  with  stealing,  at  the  time  stated,  from 
the  Los  Angeles  postoffice,  a  certain  letter  addressed  to  the  post- 
master at  Santa  Monica,  and  intended  to  be  conveyed  by  mail 
to  him;  and  the  third  count,  in  effect,  charges  defendant  with 
stealing  forty  dollars  in  bank-notes  out  of  a  certain  registered 
letter  with  which  he  was  intrusted,  addressed  to  the  postmaster 
at  Santa  Monica,  and  intended  for  transmission  through  the 
mail  to  the  postmaster  at  that  place.  There  is  no  evidence  as 
to  the  contents  of  the  letter  spoken  of  in  the  evidence,  nor  does 
it  otherwise  answer  the  description  contained  in  the  first  and 
third  counts  of  the  indictment ;  so  that  your  verdict  upon  the 
first  and  third  counts  must  be  "  not  guilty." 

But  there  remains  for  you  to  consider  the  second  count — that 
charging  defendant  with  stealing  the  letter  in  question — and  you 
should  give  to  that  charge  very  careful  consideration.  There 
is  no  direct  evidence  that  defendant  stole  the  letter ;  that  is  to 
say,  no  one,  so  far  as  appears,  saw  him  steal  it.  The  govern- 
ment relies  for  a  conviction  upon  circumstantial  evidence.  A 
conviction  may  be  had  upon  such  evidence,  provided  the  circum- 
stances so  distinctly  point  to  the  guilt  of  the  accused  as  to  leave 
no  reasonable  explanation  consistent  with  the  theory  that  he  is 
innocent    In  other  words,  the  existence  of  the  inculpatory  &cts 
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must  be  inoompatible  with  the  innocence  of  the  accused,  and 
incapable  of  explanation  upon  any  other  reasonable  hypothesis 
than  that  of  his  guilt.  You  cannot  convict  the  defendant  unless 
his  guilt  is  established  to  your  satisfaction,  and  beyond  a  reason- 
able doubt.  Mere  suspicion,  or  even  strong  suspicion,  will  not 
justify  a  conviction ;  and  should  the  evidence,  in  your  opinion, 
preponderate  in  favor  of  the  government,  yet  this  will  not  author- 
ize a  verdict  against  the  defendant  unless  the  proof  is  such  as  to 
convince  you  of  his  guilt  beyond  a  reasonable  doubt.  But  when 
it  is  said  that  you  cannot  find  defendant  guilty  unless  from  all 
the  evidence  you  believe  him  guilty  beyond  a  reasonable  doubt, 
it  is  not  meant  that  you  must  be  satisfied  of  his  guilt  beyond  a 
possible  doubt;  for  the  human  mind  is  so  constituted  that  some 
possible  or  imaginary  doubt  may  arise  in  r^ard  to  all  evidence. 
A  reasonable  doubt  is  a  doubt  based  on  reason,  and  which  is 
reasonable  in  view  of  all  the  evidence.  If,  after  an  impartial 
comparison  and  consideration  of  all  the  evidence,  you  can  can- 
didly and  truthfully  say  that  you  are  not  satisfied  of  the  defend- 
ant's guilt,  you  have  a  reasonable  doubt;  but  if,  after  such 
impartial  comparison  and  consideration  of  all  the  evidence,  you 
can  truthfully  and  candidly  say  that  you  have  a  settled  convic- 
tion of  his  guilt,  such  as  you  would  be  willing  to  act  upon  in 
the  more  weighty  and  important  matters  relating  to  your  own 
affairs,  you  have  no  reasonable  doubt.  To  sustain  a  conviction 
the  government  must  produce  evidence  clearly  showing  that 
defendant  is  guilty.  The  defendant  need  not  prove  his  inno- 
cence, but  the  government  must  prove  his  guilt;  and  the  mere 
fact  that  there  may  have  been  su£5cient  evidence  to  justify  the 
postoffice  officials  in  procuring  his  arrest  will  not  justify  his 
conviction. 

In  the  light  of  these  general  instructions  it  is  your  duty,  gen- 
tlemen of  the  jury,  to  carefully  weigh  and  consider  all  of  the 
evidence  in  the  case  without  sympathy  for  or  prejudice  against 
the  defendant.  That  the  letter  in  question  was  in  the  Los 
Angeles  postoffice  on  the  27th  of  May  last,  for  transmission  in 
the  usual  course  of  mail,  to  the  postmaster  at  Santa  Monica, 
does  not  admit  of  doubt.  Whether  the  letter  was  stolen  from 
the  postoffice  at  Los  Angeles,  and  whether  the  defendant  stole 
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it^  are  the  questions  for  yuu  to  determine.  If  you  believe  the 
testimony  of  the  witnesses,  Morgan  and  Mrs.  Finn,  the  letter 
could  not  have  been  stolen  from  the  Santa  Monica  postoffice. 
Both  of  these  witnesses  testified  that  when  the  mail  pouch  was 
received  by  them  on  the  day  in  question,  it  was  locked  as  usua]^ 
and  in  good  order ;  and  that,  upon  opening  and  examining  it, 
the  yellow  card-  of  notification  was  found,  but  there  was  no  reg- 
istered letter  in  it.  If  you  believe  that  Mrs.  Finn  and  Morgan, 
or  either  of  them,  stole  the  letter,  that  would  end  the  case  against 
the  defendant,  and  your  verdict  should  be  *'  not  guilty."  But 
if  you  believe  tbeiu  testimony  to  be  true,  you  must  pursue  your 
inquiries  further.  The  mail-pouch  was  required  to  be  locked 
before  it  left  the  Los  Angeles  postoffice,  and  there  was  no  one 
authorized  to  unlock  it  until  it  reached  its  destination,  the  post- 
office  at  Santa  Monica,  Giroux  testified  that  he  received  the 
pouch  on  the  27tb  of  May,  as  was  his  custom,  at  the  railroad 
car  in  Santa  Monica,  and  carried  it  to  the  postmaster  there;  that 
when  he  received  it,  it  was  locked^  and  in  good  order,  and  re- 
mained so  up  to  the  time  he  delivered  it  to  the  postmaster.  The 
testimony  of  Mrs.  Finn  and  of  Morgan  has  already  been  referred 
to.  If  you  find  that  the  pouch  was  locked  and  in  good  ordei 
when  it  reached  Santa  Monica,  as  well  as  wben  it  left  the  Los 
Angeles  postoffice,  you  should  not  indulge  any  imaginary  or 
possible  doubts  in  regard  to  its  being  tampered  with  in  its  trans- 
mission from  the  one  place  to  the  other,  in  the  absence  of  any 
testimony  tending  to  show  that  it  waa  so  tampered  with.  The 
witness  Taylor  testified  that  he  delivered  the  letter  in  question 
to  defendant  on  tibe  27th  of  May,  and  took  his  receipt  for  it, 
and  that  he  saw  defendant  put  the  letter  in  the  Santa  Monica 
pouch ;  and  several  of  the  witnesses  testified  that  defendant  sub- 
sequently admitted  that  he  did  put  the  letter  in  that  pouch ;  and 
two  of  them — Bisley  and  Culver — testified  that  defendant 
admitted  to  them  that  he  put  the  letter  in  the  Santa  Monica 
pouch  and  locked  it.  Postmaster  Green  testified  that  on  the 
day  in  question  defendant  was  charged  with  the  duty  of  locking 
the  pouch.  If  he  was,  tiie  presumption  of  law,  subject,  of  course^ 
to  be  rebutted,  is  that  he  i)erformed  his  duty  in  tibat  r^rd,  and 
'd  lock  it.    But  in  respect  to  the  oral  admissions  or  statements 
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claimed  to  have  been  made  hj  the  defendaot,  I  instruct  you  that 
such  admissions  should  always  be  viewed  with  caution.  The 
imperfection  of  the  medium  through  which  such  admissions  are 
transmitted  should  be  considered.  The  infirmities  of  memory^  and 
the  desire  to  detect  an  offender,  are  subjects  which  it  is  proper  to 
keep  in  view  in  weighing  this  character  of  testimony.  Remarks 
made  by  the  defendant  at  the  time  of  arrest,  or  afterwards,  should 
be  fairly  construed  in  view  of  all  the  &cts  and  surroundings ;  and, 
if  the  defendant  stated  that  the  letter  in  question  was  taken  eith^ 
by  him  or  at  the  Santa  Monica  postoffice,  it  does  not  necessarily 
follow  that  his  statement  was  correct ;  nor  does  that  declaration,  if 
made,  preclude  the  jury  from  considering  the  evidence  for  the 
purpose  of  determining  whether  the  loss  of  the  letter  may  not  be 
attributable  to  some  other  source.  In  doing  so,  however,  you  are 
not  to  indulge  in  mere  speculation,  but  consider  the  evidence  before 
you  as  reasonable  men.  If  you  find  that  defendant  put  the  letter 
in  the  Santa  Monica  pouch,  but  subsequently,  and  before  the  pouch 
was  taken  from  the  Los  Angeles  office,  removed  the  letter  from 
the  pouch  with  intent  to  steal  it,  you  should  find  him  guilty 
under  the  second  count  of  the  indictment.  But  unless  the  facts 
and  circumstances  of  the  case  convince  you  beyond  a  reasonable 
doubt  that  defendant  did  this,  your  verdict  should  be  "not 
guilty  "  as  to  each  of  the  counts.  The  defendant  has  testified  in 
his  own  behalf,  and  you  should  give  to  his  testimony  such  weight 
as  you  think  it  is  fairly  entitled  to.  You  will  also,  in  arriving 
at  a  verdict,  consider  all  of  the  other  evidence  in  the  case,  and 
give  to  the  testimony  tending  to  show  that  at  the  time  in  ques- 
tion other  and  third  parties  had  access  to  the  postoffice  at  Los 
Angeles  such  weight  as  you  think  it  should  receive. 
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1.  Claim  to  a  Patent  fob  Laud.  —The  word  "claim/*  as  used  in  the  a^t  of  1887 
(24  State.  505),  giving  thia  oonrt  juriadiotion  to  hear  and  determine  certain 
claims  against  the  United  States,  inclndes  a  claim  by  a  purchaser  or  bis  assignee 
of  timber  land  under  the  act  of  1878  (20  Stats.  89),  to  have  a  patent  issue  for 
the  same. 
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Before  Deady^  District  Judge. 
Mr.  W.  SooU  Beebe  and  Mr.  James  K.  Kefly^  for  the  plaintiff. 
Mr.  Lewis  L.  McArthur,  for  the  defendant. 

Deady,  J.  This  suit  is  brought  under  the  act  of  March  3, 
1887  (24  Stats.  605),  entitled,  "An  act  to  provide  for  the  bring- 
ing of  suits  against  the  government  of  the  United  States/'  to 
compel  the  issue  of  a  patent  to  the  southeast  quarter  of  section 
30,  in  township  7  north,  of  range  3  west,  of  the  Wallamet 
meridian. 

It  is  allied  in  the  petition  that  the  petitioner  resides  in 
Multnomah  County,  Oregon,  and  that  the  land  in  question  is 
situated  in  Columbia  County,  and  is  of  a  value  not  less  than 
$1,000,  nor  more  than  $10,000;  that  prior  to  June  21,  1883, 
said  land  was  surveyed  and  subject  to  entry  and  purchase  under 
the  act  of  June  3,  1878,  for  the  sale  of  timber  lands  in  Oregon 
and  other  Pacific  states  (20  Stats.  89),  "and  was  not  fit  for  agri- 
culture, but  was  chiefly  valuable  for  the  timber  thereon;"  that 
on  said  June  21st,  one  John  R.  Frierson,  having  complied  with 
the  requirements  of  said  act,  and  the  regulations  concerning  the 
acquisition  of  land  thereunder,  ^^so  as  to  entitle  himself  to  pay 
for  the  same,  and  claim  a  patent  therefor  from  the  United  States, 
did  on  said  day,  at  the  United  States  land  office  in  Oregon  City, 
Oregon,  purchase  said  land  from  the  defendant,  and  did  then 
and  there  pay  to  the  receiver  of  said  land  office  the  price 
thereof,  to  wit,  the  sum  of  $400,  or  $2.50  per  acre ;  and  that 
the  receiver  gave  said  Frierson  "a  certificate  or  receipt"  for  said 
money  as  "being  in  full"  for  said  land. 

That  on  June  26,  1883,  said  Frierson,  for  a  valuable  consid- 
eration, sold,  assigned,  and  transferred  said  certificate  and 
receipt,  and  all  his  right,  title,  and  interest  therein,  in  and  to  said 
property,  to  the  petitioner,  and  on  the  same  day,  in  consider- 
ation of  such  sale,  said  Frierson  executed  and  delivered  to  the 
petitioner  a  good  and  sufficient  deed,  with  warranty  of  said 
land;  that  the  defendant  has  kept  and  retained  said  $400,  and 
its  servants,  whose  daty  it  is  to  execute  and  deliver  the  patent 
for  said  land,  refuse  to  do  so,  and  deny  the  right  of  the  peti- 
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tioner  to  have  the  same^  or  to  any  interest  in  said  land,  whereby 
her  title  thereto  is  clouded,  and  the  full  enjoyment  of  the  prop- 
erty prevented. 

The  prayer  of  the  petition  is  that  the  oourt  will  decree  that  a 
patent  for  said  land  issue  to  said  Frierson,  and  that  all  his  inter- 
est and  estate  therein  by  virtue  of  said  sale  and  patent  inure 
to  the  petitioner,  according  to  the  conveyance  to  her  by  said 
Frierson. 

Due  service  of  the  petition  was  made  on  the  district  attorney 
and  the  attorney-general,  as  provided  in  section  6  of  the  act  of 
1887,  and  thereupon  the  district  attorney  appeared  for  the  de- 
fendant, and  demurred  to  the  petition. 

Several  causes  of  demurrer  are  stated,  but  they  are  all  in 
effect  a  denial  that  the  case  or  the  claim  of  the  petitioner  is  within 
the  purview  of  the  act  of  1887;  and  on  the  argument  of  the 
same,  the  point  was  made  and  relied  on,  that  the  ''claim'' 
against  the  United  States,  of  which  the  act  gives  this  court 
"jurisdiction  to  hear  and  determine,''  is  one  for  money  only. 

And,  first,  the  atft  of  1878  (sec.  1)  provides  that  the  surveyed 
public  lands  in  Oregon  and  other  Pacific  states,  with  certain 
exceptions  not  necessary  now  to  mention,  "valuable  chiefly  for 
timber,  but  not  fit  for  cultivation,  ....  may  be  sold  to  citizens 
of  the  United  States,  ....  in  quantities  not  exceeding  160 
acres  to  any  one  person,  ....  at  the  minimum  price  of  $2.50 
per  acre;"  that  (sec.  2)  any  person  desiring  to  avail  himself 
of  the  provisions  of  the  act  "  shall  file  with  the  register  of  the 
proper  district  a  written  statement  in  duplicate,  one  of  which  is 
to  be  transmitted  to  the  general  land  office,  designating  by  l^al 
subdivisions  the  particular  tract  of  land  he  desires  to  purchase," 
and  setting  forth  therein  the  other  particulars  concerning  the 
character  of  the  land  and  the  purpose  of  the  applicant  in  acquir- 
ing the  same,  necessary  to  bring  the  application  within  the  stat- 
ute, "which  statement  must  be  verified  by  the  oath  of  the 
applicant."  If  such  oath  is  false  the  affiant  is  liable  to  punish- 
ment for  perjury,  "and  shall  forfeit  the  money  which  he  may 
have  paid  for  said  lands,  and  all  right  and  title  to  the  same,  and 
any  grant  or  conveyance  which  he  may  have  made,  except  in 
the  hands  of  a  bona  fide  purchaser,  shall  be  null  and  void." 
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The  act  ftirther  provides  (sec.  3)  that  notioe  of  the  appHcatiofn 
shall  be  given  for  sixty  days,  when,  if  no  adverse  claim  is  filed, 
'Hhe  applicant  shall  furnish  to  the  roister  of  the  land  office 
satisfactory  evidence''  of  the  pablication  of  the  notice  and  the 
character  and  condition  of  the  land;  when,  on  payment  of 
"the  purchase  money,"  he  "may  be  permitted  to  enter"  the 
same;  "and  on  the  transmission  to  the  general  land  office  of 
the  papers  and  the  testimony  in  the  case,  a  patent  shall  issue 
thereon." 

Bnt  any  person  having  a  valid  claim  to  any  portion  of  sudi 
land  "may  object  in  writing  to  the  issuance  of  a  patent "  thereto, 
which  objection  shall  be  heard  and  "determined  by  the  officers 
of  the  land  office,  subject  to  appeal  as  in  other  land  cases." 

An  applicant  for  land  under  this  act  becomes  the  purchaser 
thereof,  when  he  makes  the  prescribed  proof  to  the  satkfnction 
of  the  register,  and  pays  the  prescribed  price  therefor.  When 
the  certificate  of  purchase  is  issued  to  the  applicant  the  land 
described  therein  becomes  his  property.  The  bare  legal  title  is 
all  that  remains  in  the  vendor  in  trust  for  the  vendee ;  and  if 
it  was  the  case  of  a  private  person,  a  court  of  equity  would  com- 
pel him  to  perform  his  part  of  the  contract,  by  executing  and 
delivering  to  the  vendee  the  proper  conveyance  thereof. 

If  it  is  claimed  that  the  certificate  was  fraudulently  or  illegally 
obtained,  the  land  department  cannot  arbitrarily,  or  at  all,  can- 
cel the  same  or  set  it  aside.  The  certificate,  and  the  right  of 
the  purchaser  thereunder,  is  property,  of  which  he  cannot  be 
deprived  without  due  process  of  law.  And  mere  fiat  law,  by 
whomsoever  pronounced,  can  have  no  such  efiect.  Redress 
must  be  had  in  the  courts  where  such  matters  are  properly  cog- 
nizable, and  where  they  may  be  heard  and  determined  accord- 
ing to  the  law  of  the  land — the  law  applicable  to  the  rights 
and  obligations  of  private  persons  under  like  circumstances. 
{Smith  V.  JEhoing,  11  Sawy.  56.) 

On  the  facts  stated  in  the  complaint,  Frierson  was  the  law- 
ful purchaser  of  the  premises  from  the  United  States,  and  is 
entitled  to  a  patent  therefor,  and  the  petitioner  has  succeeded  to 
all  his  rights. 

This  being  so,  does  the  act  of  1887,  permitting  the  United 
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States  to  be  sued  in  this  court  on  ''all  claims  founded '^  as 
therein  specified,  include  this  claim  or  case? 

The  act  provides  (sec.  1)  that  "the  court  of  claims  shall  have 
jurisdiction  to  hear  and  determine  ....  all  claims  founded 
on  the  constitution  of  the  United  States  or  any  law  of  Congress, 
except  for  pensions,  or  upon  any  regulation  of  an  executive 
department,  or  upon  any  contract,  expressed  or  implied,  with 
the  government  of  the  United  States,  or  for  damages,  liquidated 
or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  of 
which  claims  the  party  would  be  entitled  to  redress  against  the 
United  States,  either  in  a  court  of  law,  equity,  or  admiralty,  if 
the  United  States  were  suable,"  with  certain  exertions  not 
material  here  to  state.  The  act  (sec.  2)  also  gives  the  district 
and  circuit  courts  of  the  United  States  concurrent  jurisdiction 
with  the  court  of  claims  in  all  such  cases ;  promded,  in  case  of 
the  former,  "  the  amount  of  the  claim  "  does  not  exceed  ^1,000, 
and  in  case  of  the  latter,  exceeds  thett  sum  and  does  not  exceed 
flO,000, 

A  suit  under  the  act  (sec.  6)  is  commenced  by  filing  a  verified 
petition  with  the  clerk  of  the  proper  coirtt  in  the  district  where 
the  plaintiff  resides.  "The  petition  must  set  forth  the  full 
name  and  residence  of  the  plaintiff,  the  nature  of  his  claim,  and 
a  succinct  statement  of  the  facts  upon  which  the  claim  is  based, 
the  money  or  any  other  thing  claimed,  or  the  damages  sought  to 
be  recovered,  and  praying  the  court  for  a  judgment  or  decree 
upon  the  facts  and  law,"  and  a  copy  of  the  petition  must  be 
served  on  the  district  attorney  and  another  mailed  to  the 
attorney-general  of  the  United  States. 

This  act  should  not  be  strictly  construed.  It  is  both  benefi- 
cent and  remedial  in  its  character.  In  the  progress  of  societ.y 
from  barbarism  to  civilization,  the  redress  of  wrongs  and  the 
enforcement  of  rights  by  the  prescribed  methods  and  measures 
of  the  law  is  an  important  element,  and  in  the  end  a  prime 
result.  Then  the  adminiiftration  of  justice  not  only  includes 
redress  against  private  persons,  but  by  the  individual  against 
society — the  one  against  the  many.  Then,  under  some  proper 
prudential  restraints  as  to  costs  and  tlie  like,  every  citizen  of  the 
republic  who  has  a  claim  against  the  government,  instead  of 
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being  compelled  to  seek  relief  from  year  to  year  from  a  distant, 
indifferent,  overgrown,  and  overburdened  Congress,  or  depart- 
ment, will  be  allowed  to  seek  redress  in  the  ordinary  courts  of 
the  country  in  the  district  where  he  resides. 

The  old  superstition,  born  of  the  tribal  and  feudal  systems, 
that  regarded  the  right  of  the  subject  to  call  the  chief  or  sover- 
eign to  answer  and  do  him  right  in  a  court  of  justice,  as  incom- 
patible with  the  dignity  of  the  ruler,  has  no  proper  place  in 
either  the  form  or  idea  of  our  government,  and  should  not  be 
allowed  to  come  between  the  citizen  and  his  right  to  redress 
against  the  same.  (See  Mr.  Justice  Miller  in  United  States  v. 
Lee,  106  U.  S.  204.) 

The  organization  of  the  court  of  claims,  at  Washington,  in 
1885  (10  Stats.  612),  was  a  signal  movement  in  this  direction. 

By  this  act  that  court  was  given  jurisdiction  to  "  hear  and 
determine  all  claims  founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, express-  or-implied^with  the  government  of  the  United 
States." 

Thereafter,  from  time  to  time,  jutd-sdiction  was  given  the  court 
over  particular  cases;  but  the  gener&l  jurisdiction  remained 
unchanged,  until  the  passage  of  the  act^pf  1887,  which  mate- 
rially enlarges  it. 

The  establishment  of  a  court  of  claims\at  Washington, 
although  a  long  step  in  advance  in  the  adminY^tration  of  jus- 
tice between  the  United  States  and  the  people  tWeof,  fell  far 
short  of  what  was  necessary  to  that  end.  In  Bomt^  v.  United 
'8tate8/9  Wall.  156,  the  supreme  court  held  that  tn^  co"^  of 
claims  had  no  jurisdiction  of  a  suit  founded  on  equife^^®  ^^^'^ 
siderations  merely. 

This  is  remedied  by  the  act  of  1887,  which,  in  effect,  autt^^^*^ 
a  suit  to  be  maintained  against  the  United  States,  either  ^  ^^* 
in  equity,  or  admiralty. 

But  the  great  advance  in  the  act  of  1887  is  the  provlP\^'* 
allowing  the  person  entitled  to  sue  thereunder,  in  case  his  clP^°^ 
does  not  exceed  $10,000  in  value,  to  bring  his  suit  in  the  natic)p^ 
court  for  the  district  in  which  he  resides. 

In  a  country  covering  so  large  an  area  as  the  United  Statf^ 
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in  the  great  majority  of  cases^  it  amounts  to  a  denial  of  justice, 
to  require  a  suitor  to  bring  his  suit  in  a  court  so  far  removed 
from  his  residence  and  resources  as  the  capital  of  the  nation. 
In  the  court  of  his  locality,  be  can  conduct  his  case  with  much 
less  expense,  with  the  advice  and  aid  of  attorneys  of  the  vicin- 
age, who  he  knows  and  trusts,  and  who  appreciate  him  and  his 
cause,  and  in  a  tribunal  imbued  with  the  local  knowledge,  often 
so  essential  to  a  correct  understanding  and  determination  of  a 
legal  controversy. 

Considering,  for  these  reasons,  that  the  act  conferring  jurisdic- 
tion on  this  court  to  hear  and  determine  '^all  claims  .... 
founded  on  any  contract  ....  with  the  government  of  the 
United  States,'^  is  a  highly  remedial  and  beneficent  one,  in  its 
general  purpose  and  scope,  I  proceed  to  consider  whether  it 
includes  such  a  ^^ claim''  or  cause  of  suit  against  the  United 
States,  as  the  petitioner  is  shown  to  have. 

On  behalf  of  the  defendant,  it  is  insisted  that  the  word 
''claim,''  as  used  in  this  act,  means  a  money  demand,  and  no 
other — a  claim  on  which  a  judgment  or  decree  can  be  given  for 
money  or  damages  payable  in  money. 

It  may  be  admitted  that  the  term  is  more  often  used  in  this 
sense  than  any  other,  simply  because  the  great  majority  of  claims 
which  arise  out  of  the  intercourse  and  business  of  the  country 
are  in  fact  pecuniary  ones.  But  the  general  and  natural  sense 
of  the  term  is  not  thus  limited.  {Chray  v.  Palmer y  1  Cal.  636.) 
One  may  have  a  ''claim"  upon  or  against  another  for  a  chattel 
or  land,  as  well  as  money  or  damages. 

In  SUmd  v.  Lord  Zouchy  Plow.  359,  a  claim  is  defined,  as  "  a 

challenge  by  a  man  of  the  propriety  or  ownership  of  a  thing 

which  he  has  not  in  possession,  but  which  is  wrongfully  detained 

from  him."    And  this  definition  is  adopted  by  Bouvier.    (Ver- 

bum.  Claim.)  . 

In  Prigg  v.  Pennsylvania^  16  Peters,  615,  the  term  is  defined 

thus:  "It  is,  in  a  just  and  judicial  sense,  a  demand  of  some 
matter  as  of  right  made  by  one  person  on  another,  to  do  or  for- 
bear to  do  some  act  or  thing  as  a  matter  of  duty." 

Worcester  defines  it  as  follows :  "A  demand  as  of  right.  A 
challenge  of  ownership.     To  lay  claim  to  anything.'^ 
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In  none  of  these  definitions  is  the  ineatimg  of  the  word  lim- 
ited to  mere  money  demands.  And  any  of  them  is  broad  enough 
to  include  any  demsnd  or  right  which  may  be  the  subject  of 
legal  or  equitable  oognissance  io  a  oourt  of  justice.  As  was  said  by 
the  supreme  court  in  Prigg  v.  Pennaylvaniay  supra,  it  includes  a 
demand  made  of  right  by  one  person  on  another  to  do  some  act, 
as  a  matter  of  duty.  And  that  is  this  case  exactly.  The  peti- 
tioner^ as  a  matter  of  right,  demands  that  the  defendant,  as  a 
matter  of  duty  or  legal  obligation,  comply  with  its  contract 
under  the  law  under  which  this  land  was  sold  to  her  assignor, 
Frierson,  and  issue  a  patent  for  the  same. 

This  is  her  claim  against  the  Unhed  States.  It  arises  on  a 
contract  with  the  government  thereof — the  contract  of  sale  of 
June  21,  1883 — and  in  its  nature  is  enforcible  by  a  suit  in 
eqnity  in  this  court  for  a  specific  performance  of  the  same.  And 
this  brings  the  petitioner  within  the  act  of  1887,  which  gives 
her  the  tight  to  sue  the  United  States  on  any  claim  arising  on 
contract,  by  a  suit  in  equity,  as  "if  the  United  States  were 
suable,''  which  must  mcfan,  as  if  the  United  Staties  was  a  private 
person. 

But  section  5  of  the  act  shows  affirmatively  that  the  right  of 
action  or  suit  given  by  it  is  not  confined  to  money  claims  or 
demands,  but  includes  "any  other  thing  claimed."  While  I  am 
not  prepared  to  say  that  a  claim  or  right  to  have  a  patent  issue 
to  a  tract  of  land  is  a  claim  or  right  to  a  "thing,"  because  the 
same  is  not  in  esse,  but  only  in  posse;  yet  the  use  of  the  word  in 
this  connection  plainly  shows  that  Congress  did  not  understand 
that  it  was  legislating  about  claims  for  money  only;  and  that  a 
party  having  a  claim  founded  upon  any  law  of  Coiigress  or 
contract  with  the  government  of  the  United  States,  to  a  chattel 
or  land  in  the  possession  of  the  government  thereof,  is  within 
the  statute. 

In  my  judgment,  any  person  who  has  a  claim  against  the 
United  States,  founded  on  a  contract  with  the  government 
thereof,  on  which  an  action  at  law  or  a  suit  in  equity  or  admir- 
alty might  be  maintained  against  a  private  person,  is  within  the 
purview  of  the  statute,  and  may  proceed  thereunder  for  the 
relief  to  which  he  is  entitled,  be  it  money,  damages,  possession 
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of  chattels  or  land,  or  a  specific  performauoe  of  a  contract  in 
relation  thereto. 

This,  so  far  as  I  know,  is  the  first  case  under  this  statute,  and 
as  it  is  understood  that  4here  are  a  number  of  like  cases  in  this 
district,  it  is  desirable  that  the  coustructioo  of  the  statute  should, 
be  settled  by  the  supreme  court  at  an  early  day. 

It  is  not  likely  that  patents  are  withheld  by  the  land  depart- 
ment in  these  cases  without  some  cause  which  is  thought  suffi- 
cient to  overcome  the  apparent  right  of  the  purchaser.  But  the 
right  of  the  purchaser  cannot  be  disposed  of  in  this  one-sided|. 
arbitrary  way.  If  the  United  States  will  not  bring  a  suit  to 
cancel  and  set  aside  the  sale  to  the  petitioner's  assignor,  on  the 
allied  invalidity  thereof,  it  may  in  tins  suit,  by  the  petitionee 
for  the  patent,  set  up  the  same  as  a  defense  thereto,  and  have  the. 
question  lawfully  decided. 

The  demurrer  to  the  petition  is  overruled. 


The  Uottbd  Siates  v.  Clapox  awd  Dick. 

di8tbiot  ooubt,  dlbtbxot  ov  0b>aoh. 
July  18, 1888. 

1.  ViuatLLk  TvDiAKB — BuLBB  FOB  THz  GoYBBiocEKT  OF.  —The  President  is  safhor- 
iaed  by  the  tretAj  of  Jnne  9, 1856  (12  State.  948),  aod  the  Bevised  SUtutee  (seos. 
i41,  462,  465) « to  make  rules  for  the  government  of  the  Indians  on  the  UmatUUh 
reservation,  including  the  establishment  of  an  Indian  eonrt  and  police,  and  the 
definition  of  "Indian  offenses,"  and  the  measure  of  punishment  therefor. 

SI  HuDSMSANOB  IjcoLUDBS  ADUi;TBBX.~The  term  "misdemeanor,"  as  used  in 
number  9  of  the  rules  promulged  by  the  secretary  of  the  interior  on  December 
2, 1882,  for  the  goremment  of  the  Indians  on  the  Umatilla  and  other  reserva- 
tions, includes  **  adultery.'* 

8,  CBin  Aainst  tbb  Unitbd  States— teorxoN  5401  of  thb  RsviasD  Statutes. — 
An  Indian  woman  arrested  by  the  Indian  police  on  the  Umatilla  reservation  on 
a  charge  of  adultery  committed  thereon,  was  committed  to  the  Indian  jail  for 
trial  before  the  "  court  of  Indian  ofleudes,"  and  while  so  committed  was  rescued 
and  set  at  liberty  by  the  defendants..  Held,  that  they  thereby  committed  the 
crime  of  rescue,  as  defined  by  section  5401  of  the  Bevised  Statutes,  by  forcibly 
setting  a  person  at  liberty  who  was  committed  for  "a crime  against  the  United 
States." 


Before  Deady,  District  Judge. 

Mr.  Lewis  M.  MoArthury  for  the  plaintiff. 
Mr.  John  J.  BaHeray,  for  the  defendants. 
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Deady,  J.  The  defendants  are  accused  bj  this  information 
of  a  violation  of  section  5401  of  the  Revised  Statutes,  which 
provides :  "  Every  person  who,  by  force,  sets  at  liberty  or  rescues 
any  person  who,  before  conviction,  stands  committed  for  any 
capital  crime  against  the  United  States,  or  who,  by  force,  sets  at 
liberty  or  rescues  any  person  committed  for  or  convicted  of  any 
offense  other  than  capital,  shall  be  fined  not  more  than  five 
hnndred  dollars  and  imprisoned  not  more  than  one  year." 

It  is  allied  in  the  information,  that  on  ^farch  27,  1888,  the 
defendants  were  Indians  residing  on  the  Umatilla  Indian  reser- 
vation, and  under  the  charge  of  a  United  States  Indian  agent; 
that  one  Minnie  was  then  an  Indian  woman,  married  to  an 
Indian,  both  of  whom  then  resided  on  said  reservation  and  were 
under  the  charge  of  said  agent;  that  prior  to  said  date  the  seo- 
letaiy  of  the  interior,  under  the  authority  and  by  the  direction 
of  the  President,  promulged  certain  rules  providing  for  a  ''court 
of  Indian  offenses"  and  an  Indian  police  force  on  said  reserva- 
tion, and  caused  to  be  erected  thereon  a  jail  for  the  safe-keeping 
of  such  persons  as  might  be  committed  thereto  by  said  court, 
either  for  examination  or  punishment;  that  no  written  warrants 
are  issued  by  said  court,  and  no  written  record  is  kept  of  its 
findings  or  judgments;  that  under  the  rules  establishing  said 
court  and  police,  and  the  direction  of  said  agent,  the  officers  of 
said  police  force  had  then  and  there  the  authority  to  arrest  any 
Indian  whom  they  might  have  cause  to  believe  had  ''  committed 
a  crime  or  an  Indian  offense"  on  said  reservation  and  commit 
him  to  jail  for  examination  or  trial  before  said  court.  On  March 
27,  1888,  said  Minnie  was  arrested  on  said  reservation  by  said 
police  force  for  the  "offense  of  living  and  cohabiting '^thereon 
with  an  Indian  other  than  her  husband,  and  placed  in  said  jail 
to  await  her  trial  for  said  offense  befoi'e  said  court,  and  that  said 
defendants  did  then  and  there  '^unlawfully,  and  with  force  and 
arms,  break  oj)en  the  said  jail,  enter  the  same,  rescue  and  set  at 
liberty"  said  Minnie  contrary  to  the  statute,  etc. 

The  defendants  demur  to  the  information,  for  that  it  does 
not  state  facts  sufficient  to  constitute  a  crime. 

Numbers  4,  5,  6,  7,  and  8  of  said  rules  prescribed  the  punish- 
ment for  certain  acts  called  therein  "  Indian  offenses,"  such  as 
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the  "sun,"  the  "scalp,"  and  the  "  war  dance,"  polygamy,  "the 
nsual  practices  of  so-called  '  medicine  men,' "  the  destruction  or 
theft  of  Indian  property,  and  buying  or  selling  Indian  women 
for  the  purpose  of  cohabitation.  In  addition  to  these,  rule  9 
provides  that  said  court  shall  have  "jurisdiction  o{  misdemeanors 
committed  by  Indians  belonging  to  the  reservation." 

On  the  argument  of  the  demurrer,  counsel  for  the  defendants 
contended  that  the  alleged  rescue  is  not  within  the  purview  of 
the  statute,  because,  (1)  the  act  for  which  Minnie  was  committed 
is  not  a  crime  "  against  the  United  States,"  but  only  a  violation 
of  an  Indian  police  regulation;  and  (2)  adultery  is  not  a  "  mis- 
demeanor" at  common  law,  and  therefore  the  court  of  Indian 
offenses  has  no  jurisdiction  in  the  premises,  and  the  arrest  of 
Minnie  was  illegal  and  void. 

It  is  also  doubted,  whether  the  interior  department  has 
authority  to  define  "Indian  offenses"  or  establish  courts  for  the 
punishment  of  Indian  offenders,  as  set  forth  in  said  rules. 

And  first,  as  to  the  authority  of  the  department  in  the 
premises. 

By  article  8  of  the  treaty  of  June  9,  1855  (12  Stats.  948), 
between  the  United  States  and  certain  tribes  and  bands  of 
Indians  of  Eastern  Oregon  and  Washington,  of  which  the 
Umatilla  Indians  are  one,  it  is  provided:  "The  confederate 
bands  acknowledge  their  dependence  on  the  government  of  the 
United  States,  ....  and  engage  to  submit  to  and  observe  all 
laws,  rules,  and  regulations  which  may  be  prescribed  by  the 
United  States  for  the  government  of  said  Indians." 

The  Revised  Statutes  provide,  section  441 :  "  The  secretary 
of  the  interior  is  charged  with  the  supervision  of  the  public 
business  i*elating  to  the  ....  Indians."  Sec.  462.  "The 
commissioner  of  Indian  affairs  shall,  under  the  direction  of  the 
secretary  of  the  interior,  and  agreeably  to  such  regulations  as 
the  President  may  prescribe,  have  the  management  of  all 
Indian  affairs,  and  of  all  matters  arising  out  of  the  Indian  rela- 
tions." Sec.  465.  "The  President  may  prescribe  such  regu- 
lations as  he  may  think  fit  for  carrying  into  effect  the  various 
provisions  of  any  act  relating  to  Indian  affairs." 

By  this  treaty  the  Umatilla  Indians  engaged  to  submit  to 
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anj  role  that  might  be  presoribed  bj  the  United  States  for  &de 
government.  Thia  obviooaly  indadea  the  power  to  organise 
and  maintain  this  Indian  coart  and  police,  and  to  specify  the 
acts  or  oondacty  concerning  which  it  shall  have  jarisdiction. 
This  treaty  is  an  '^act''  or  law  ^relating  to  Indian  affairs"  — 
the  affairs  of  these  Indians;  and  by  said  section  465  the  power 
to  prescribe  a  rule  for  carrying  the  same  into  e£kct  is  given  to 
the  President)  who  has  exercised  the  same  in  this  case  through 
the  proper  instrumentality — the  secretary  of  the  interior. 

Then  there  is  the  general  power  given  by  said  sections  441 
and  462  to  the  President,  acting  through  the  secretary  of  the 
interior  and  the  commissioner  of  Indian  affiiirs^  to  make  regn- 
lations  for  the  ^^  management  of  all  Indian  affairs  and  of  all 
matters  arising  out  of  the  Indian  relations." 

These  ^'courts  of  Indian  offenses"  are  not  the  constitutional 
courts  provided  for  in  section  1  of  article  3  of  the  constitntiouy 
which  Congress  only  has  the  power  to  '^ordain  and  establish," 
but  mere  educational  and  disciplinary  instrumentalities  by 
which  the  government  of  the  United  States  is  endeavoring  to 
improve  and  elevate  the  condition  of  these  dependent  tribes,  to 
whom  it  sustains  the  relation  of  guardian.  In  fact,  the  reserva- 
tion  itself  is  in  the  nature  of  a  school,  and  the  Indians  are 
gathered  there  under  the  chai^  of  an  agent  for  the  purpose  of 
acquiring  the  habits,  ideas,  and  aspirations,  which  distinguish 
the  civilized  from  the  uncivilized  man. 

As  was  said  by  the  supreme  court  in  United  States  v.  KaffamOj 
118  U.  S.  383 :  '^  These  Indian  tribes  are  the  wards  of  the  nation ; 
they  are  communities  dependent  on  the  United  States;  dependent 
largely  for  their  daily  food ;  dependent  for  their  political  righta. 
They  owe  no  allegiance  to  the  states,  and  receive  from  them  no 
protection." 

There  is  no  doubt  of  the  power  of  the  United  States  to  make 
these  rules,  nor  that  the  President  is  authorized  by  Congress  to 
exercise  the  same.  It  is  admitted  that  adultery  was  not  a  crime  at 
common  law,  except  in  the  time  of  the  commonwealth,  when  it  was 
punished  with  death.  (4  Blackst  64 ;  1  Bishop  on  Criminal  Law, 
sec.  39.)  Blaokstone  says:  ''At  the  restoration,  when  men» 
from  an  abhorrence  of  the  hypocrisy  of  the  late  times^  &U  into 
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a  contrary  extreme  of  licentiousness,  it  was  not  thought  proper 
to  repew  a  law  of  such  unfashionable  rigor."  And  this  offense 
''  has  ever  since  been  left  to  the  feeble  coercion  of  the  spiritual 
court,  according  to  the  rules  of  the  canon  law-— a  law  which  has 
treated  the  ofi^nse  of  incontinence,  nay,  even  adultery  itself,  with 
a  great  degree  of  tenderness  and  lenity,  owing,  perhaps,  to  the 
constrained  celibapy  of  its  first  compilers." 

In  this  oountry,  where  there  is  neither  an  established  religioqi 
nor  ecclesiastical  courts,  the  offense  is  only  punishable  in  the 
commop-law  courts,  when  so  provided  by  statute. 

A  misdemeanor  is  defined  to  be  ^^any  crime  or  indictable 
offense  nqt  amounting  to  felony."  (B^p*  &  Law,  Diet  Misde- 
meanor.) BlackstoQe  says  (4  book,  6):  '^A  crime  or  misde- 
meanor is  an  aot  committed  or  omitted,  in  violation  of  public 
law,  either  forbidding  or  commanding  it.  This  general  defini- 
tion comprehends  both  cringes  and  misdemeanors  which,  properly 
speaking,  are  synonymous  terms,  though  in  cQmmon  usage,  the 
word  ^ crimes'  is  made  to  denote  sudi  offense  as  are  of  a  deeper 
and  more  atrocioiis  dye,  while  smaller  &ult9  and  onoisaions  of 
lefls  consequepoe  are  oopiprisod  upd^r  the  gentler  name  of  ^mis* 
demeanors'  only." 

But  the  term  Id  aom^mea,  and  not  seldom  used,  in  and  ofitr 
of  statutes,  to  denote  a  mer^  wrong  not  punishable  as  a  crime.. 
In  Bex  V.  WUkes^  4  Burr.  2540,  the  term  a9  used  in  4  and  & 
W.  &  M.  ch,  19^  in  relation  to  outlawries,  was  held  not  to* 
include  the  case  of  a  oQnvictioii  for  a  Ubel,  but  was  confined  to 
trespass  apd  other  civil  cases.  The  definition  given  in  Worcester 
is;  ^' An  offense;  ill-behavior;  evil  conduct;  misconduqt;  fault." 

Adultery,  though  not  punishable  by  the  J^nglish  common  law, 
was  defined  and  punishable  by  the  Epgliah  ecclesiastical  or- 
canon  law.  And  this  latter  was  in  a  sense  a  part  of  the  com- 
mon law  of  England  —  the  law  of  the  land.  The  common  law 
brought  to  this  country  by  the  American  oolooists  included  this^ 
crime  of  adultery  as  defined  by  the  canon  law.  But  there  being 
no  ecclesiastical  oourts  in  thb  country,  some  of  the  colonies  held 
that  the  offense  was  cognizable  in  the  oommon-l|iw  Qourts,  andt 
others  made  it  so  by  kgislatipn.  (3  Wbart.  Ciim.  Lan^^  sees.. 
1717-1720.) 
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Adultery  is  a  crime  by  the  statute  of  this  state,  though  a 
prosecution  therefor  cau  only  be  commenced  on  the  complaint  of 
the  injured  party.  In  legal  parlance,  the  act  for  which  Minnie 
was  committed  is  in  this  state,  and  the  United  States  generally, 
a  crime  or  misdemeanor.  In  this  case,  the  term  '^  misdemeanor'' 
is  used  in  a  series  of  rules  promulged  by  the  department  of  the 
interior  for  the  improvement  of  the  morals  of  the  Indians  on 
this  reservation.  In  them,  after  enumerating  certain  acts  and 
conduct  peculiar  to  the  Indian  in  his  savage  state,  including 
"plural  marriages,"  it  is  provided  that  the  court  of  Indian 
offenses  "shall  also  have  jurisdiction  of  misdemeanors  committed 
by  the  Indians  belonging  to  the  reservation."  It  is  altogether 
in  keeping  with  the  general  purpose  and  spirit  of  these  rules  that 
adultery  should  be  prohibited  and  punished  by  them,  as  well  as 
the  acts  and  conduct  specifically  mentioned  therein.  In  my 
judgment  the  term  "misdemeanor,"  as  used  in  the  ninth  rule, 
includes  and  was  intended  to  include  the  act  of  adultery. 

And  lastly,  was  Minnie  committed  for  a  crime  against  the 
United  States?  The  answer  to  this  question  is  not  far  to  seek. 
A  crime  is  said  to  be  committed  ag-ainst  a  state  or  sovereign 
when  the  act  which  constitutes  it  is  a  violation  of  a  penal  law 
of  such  state  or  sovereign.  In  this  case  the  United  States,  by 
virtue  of  its  power  and  authority  in  the  premises,  has  estab- 
lished a  rule,  which  is  in  effect  a  law  prohibiting  the  commission 
of  adultery  by  an  Indian,  on  the  Umatilla  reservation,  and  pro- 
viding for  the  arrest,  trial,  and  punishment  of  any  Indian  guilty 
of  a  violation  of  the  same.  Minnie  was  committed  for  a  viola- 
tion of  this  law,  and  was  therefore  committed  for  a  crime  against 
the  law-maker — the  United  States. 

The  place  or  manner  of  her  commitment  is  immaterial.  She 
might  have  been  committed  to  the  custody  of  the  police  officer, 
if  thought  necessary  or  convenient,  or  any  house  or  enclosure 
provided  for  the  purpose.  Nor  need  the  process  have  been  in 
writing.  From  this  Indian  court  and  police  in  this  their  first 
effort  in  the  administration  of  justice,  written  process  and  pro- 
ceedings could  not  have  been  expected. 

The  old  knickerbocker,  Wouter  van  Twiller,  when  exercising 
the  office  of  magistrate,  paid  no  heed  to  parchment,  but  deliv- 
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ered  to  the  constable,  as  the  symbol  of  authority,  his  well-known 
jack-knife  and  tobacco  box,  armed  with  which  the  Dogberry  of 
New  Amsterdam  mi^^ht  safely  "comprehend  all  vagrom  men." 

But  pleasantry  aside,  and  in  conclusion :  the  act  with  which 
these  defendants  are  charged  is  in  flagrant  opposition  to  the 
authority  of  the  United  States  on  this  reservation,  and  directly 
subversive  of  this  laudible  effort  to  accustom  and  educate  these 
Indians  in  the  habit  and  knowledge  of  self-government.  It  is 
therefore  appropriate  and  needful  that  the  power  and  name  of 
the  government  of  the  United  States  should  be  invoked  to 
restrain  and  punish  them.  The  case  falls  within  the  letter  of 
the  statute  (sec.  5411,  Rev.  Stats.),  providing  for  the  punishment 
of  persons  who  are  guilty  of  rescuing  any  one  committed  for  an 
offense  against  the  United  States,  and  I  see  no  reason  why  it 
should  be  construed  out  of  it,  or  the  statute  held  inapplicable- 
to  it. 

The  demurrer  is  overruled. 


Denton  v.  International  Company  op  Mexico. 

ClBOUIT  OOUBT,  SOUTHEBN  DiSTBZCrT  OF  OaUFOBMIA. 

JiTLT  SO,  1888. 

1.    CoTTBTB^FeDEBAL—  CiBOUIT— JUBlBDIOnON  —  OlTIZBNBIIIP  —  COBPORkTIOVB.  — 

Under  the  act  of  CoDgress  of  March  8,  1887,  providing  that  the  United  States 
circuit  conrts  shall  have  original  oognizanoe  of  a  controyeny  between  citizens  of 
a  state  and  foreign  states,  citizens,  or  subjects,  bat  that  no  oiyil  suit  shall  be 
brought  before  such  courts  except  in  the  district  whereof  the  defendant  is  an 
inhabitant,  a  citizen  of  Mexico  cannot  sue  a  Connecticut  corporation  in  the 
United  States  circuit  court  for  the  southern  district  ot  California,  although  the 
corporation  has  an  office  and  managing  agent  in  that  district. 

Before  Ro6S,  District  Judge. 

At  law.  On  motion  to  quash  service  of  summons^  and  on 
demurrer  to  defendant's  preliminary  answer  in  the  nature  of  a 
plea  in  abatement. 

3Ir.  Stephen  M.  WhUcy  Mr,  Oeorge  J.  DmiSy  and  Mr,  Max 
LoewenthcU,  for  plaintiff^  dted  Harold  v.  Mining  Company,  33 
Fed.  Rep.  529. 
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Mr.  Qeorgt  FuUer,  for  defendant. 

Defendant  is  an  inhabitant  of  the  state  of  Connecticat,  and 
not  of  the  state  of  Odifornia.  {BaSroad  Company  ▼.  Kooniz, 
104  U.  8.  6;  SL  Omr  ▼.  Cox,  106  U.  8.  350;  Railroad  Cbm- 
pany  v.  Alabama,  107  U.  8. 581 ;  Inturance  Company  v.  Wood- 
worih,  111  U.  8.  138;  VruUd  States  y.  Tdephone  Company,  29 
Fed.  Rep.  17.)  Plaintiff  is  a  citizen  of  a  foreign  state,  and  is 
not  a  citizen  of  a  state,  in  the  sense  of  which  the  words  are  used 
in  the  constitution  and  the  judiciary  acts.  Such  citisen  of  a 
state  must  be  a  citizen  of  the  United  States.  (SooU  v.  Sandford, 
19  How.  393.)  A  citizen  of  a  state  is  not  a  citizen  of  the 
United  States  unless  he  has  the  qualifications  of  the  latter  hy 
birth  or  naturalization.  ( United  States  v.  Cruikshank,  92  U.  S. 
542;  Railroad  Company  v.  Koontz,  104  U.  S.  12.)  And  even 
a  citizen  of  the  United  States,  who  is  a  citizen  of  the  District  of 
Columbia  {Hepburn  v.  EUzey,  2  Cranch,  445;  Barney  v.  Bald- 
more  City,  6  Wall.  280),  or  of  a  territoiy  of  the  United  States 
{New  Orleans  v.  Wintery  1  Wheat.  91),  is  not  a  citizen  of  a  state. 
That  the  words  '^  citizens  of  different  states,'^  in  the  proviso  relat- 
ing to  the  district  in  which  suit  may  be  brought,  at  the  end  of 
section  1  of  the  act  of  March  3,  1887,  do  not  comprehend 
'^foreign  citizens''  (or  citizens  of  ^^ foreign  states"),  is  apparent 
from  the  use  of  both  terms  in  the  previous  part  of  the  section, 
which  declarer  in  what  cases  the  circuit  courts  shall  have 
jurisdiction. 

Ross,  J.  This  action  was  commenced  in  this  court.  It  was 
brought  to  recover  of  defendant  a  large  sum  of  money,  in  amount 
exceeding  one  million  of  dollars,  for  services  alleged  to  have 
been  rendered,  and  for  maps  and  data  alleged  to  have  been 
furnished,  by  plaintiff  to  an  alleged  Mexican  corporation,  styled 
"Luis  Huller  &  Co.,"  in  connection  with  certain  lands  in  the 
republic  of  Mexico,  payment  for  which  it  is  charged  was  assumed 
by  the  defendant.  In  the  complaint  it  is  averred  that  the  plaint- 
iff is  a  citizen  of  the  republic  of  Mexico,  and  a  resident  of  the 
county  of  San  Diego,  st^te  of  Culifomia;  that  the  defendant  is 
a  corporation  duly  created  by  the  laws  of  the  state  of  Connecti- 
cut ;  that  under  and  by  virtue  of  its  charter  it  has  the  power 
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and  capacity  to  buy,  receive,  hold,  and  sell  lands  in  any  state 
of  the  United  States,  and  in  any  and  all  parts  of  the  republic 
of  Mexico ;  and  to  do  any  and  all  acts,  and  to  make  any  and 
all  contracts,  relating  or  incident  to  the  purchase,  sale,  or  holding 
of  such  lands;  that  defendant  has  ever  since  its  creation  carried 
on  business  by  virtue  and  under  the  authority  of  and  in  accord- 
ance ^Vith  its  charier ;  that  its  principal  place  of  business  is  in 
the  city  of  Hartford,  state  of  Connecticut ;  and  that  it  is  "doing 
business  in  the  state  of  California,  and  has  an  office  and  manag- 
ing agent  in  said  state  of  California,  within  the  county  of  San 
Diego/*  The  summons  issued  in  this  action  was  served  by  the 
marshal  of  the  district,  as  appears  from  the  returns  indorsed 
thereon,  upon  ode  Charles  Scofield,  "managing  agent  of  defend- 
ant in  San  Diego  County."  The  defendant  has  appeared  spe- 
cially and  only  for  the  purpose  of  objecting  to  any  jurisdiction 
of  this  court  over  it;  and  has,  among  other  things,  pleaded  that 
it  is  a  foreign  corporation,  and  that  at  the  time  of  the  com- 
mencement of  this  action,  and  at  the  time  of  the  attempted  serv- 
ice of  process  upon  it,  it  had  no  place  of  business  or  agent  or 
officer  in  this  state,  or  any  person  authorized  to  receive  service 
of  legal  process  for  it,  and  that  Charles  Scofield  at  the  time  of 
service  upon  him  was  not,  and  never  was,  a  managing  or  other 
agent  or  officer  of  defendant  within  this  state. 

Without  reference  to  the  question  of  the  sufficiency  of  the  plea 
as  set  up  in  the  preliminary  answer,  I  think  it  sufficiently  appears 
from  the  complaint  itself  that  this  court  has  no  jurisdiction  of 
the  defendant  in  the  action.  •  By  the  act  of  Congress  approved 
March  3,  1887,  it  is  provided :  — 

"That  the  circuit  courts  of  the  United  States  shall  have  origi- 
nal cognizance,  concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  and  arising  under  the 
constitution  or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority;  or  in  which  contro- 
v|rsy  the  United  States  are  plaintiffs  or  petitioner ;  or  in  which 
there  shall  be  a  controversy  between  citizens  of  different  states, 
in  which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
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costs,  the  sum  or  value  aforesaid ;  or  a  controversy  between  citi- 
zens of  the  same  state  claiming  lands  under  grants  of  different 
states;  or  a  controversy  between  citizens  of  a  state  and  foreign 
states,  citizens,  or  subj.ects,  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  afore- 
said  But  no  person  shall  be  arrested  in  one  ditsrict  for 

trial  in  another  in  any  civil  action  before  a  circuit  or  district 
court;  and  no  civil  suit  shall  be  brought  before  either  of  said 
courts  against  any  person  by  any  original  process  or  proceeding 
in  any  other  district  than  that  whereof  he  is  an  inhabitant;  but 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action 
is  between  citizens  of  different  states,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defend- 
ant  "    (24  U.  S.  Stats.  553.) 

So  far  as  this  section  relates  to  the  district  in  which  a  civil 
suit  in  a  circuit  or  district  court  may  be  originally  brought,  its 
plain  meaning,  as  held  by  Mr.  Justice  Field,  in  Wilson  v. 
Telegraph  Company,  34  Fed.  Rep.  561,  is  this:  — 

^'That  such  suit,  where  the  jurisdiction  is  founded  upon  any 
of  the  causes  mentioned  in  the  section  except  the  citizenship  of 
the  parties  in  different  states,  must  be  brought  in  the  district 
of  which  the  defendant  is  an  inhabitant.  £ut  where  such  juris- 
diction is  founded  solely  upon  the  fact  that  the  parties  are  citizens 
of  different  states,  the  suit  may  be  brought  in  the  district  in 
which  either  the  plaintiff  or  the  defendant  resides." 

The  present  is  not  a  suit  between  citizens  of  different  states, 
for  the  plaintiff  is  in  the  complaint  alleged  to  be  a  citizen  of  the 
republic  of  Mexico,  and  the  defendant  to  be  a  citizen  of  the  state 
of  Connecticut.  It  is  therefore  a  suit  between  an  alien  and  a 
citizen  of  a  state,  and,  as  has  been  seen,  cau  only  be  brought  in 
the  district  of  which  the  defendant  is  an  inhabitant.  That  dis- 
trict, according  to  the  averments  of  the  complaint,  is  not  the 
southern  district  of  California,  but  the  district  of  Connecticut. 

The  fact  alleged,  that  the  defendant  is  carrying  on  its  chartered 
business  within  the  state  of  California,  and  has  a  managing 
agent  within  this  judicial  district,  does  not  constitute  it  an  in- 
habitant of  this  district.  As  both  the  charter  of  defendant  Ad 
the  laws  of  California  permit  this  to  be  done,  defendant  may 
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undoubtedly  be  sued  in  the  courts  of  California.  The  extension 
of  the  operations  of  the  corporation,  however,  beyond  the  limits 
of  the  state  of  its  creation,  does  not  constitute  it  an  inhabitant  of 
every  district  in  which  it  may  do  business.  It  can  have  but 
one  residence  or  habitat,  and  that  is  the  place  where  its  principal 
business  is  done.  '^  A  corporation/'  said  the  supreme  court  in 
Bailroad  Company  v.  KootUz^  104  U.  S.  12, "  may  for  the  purpose 
of  suit  be  said  to  be  born  where  by  law  it  is  created  and  organized, 
and  to  reside  where,  by  or  under  the  authority  of  its  charter, 
its  principal  office  is.  A  corporation,  therefore,  created  by  and 
organized  under  the  laws  of  a  particular  state,  and  having  its 
principal  office  there,  is,  under  the  constitution  and  laws,  for  the 
purpose  of  suing  and  being  sued,  a  citizen  of  that  state,  possess- 
ing all  the  rights,  and  having  all  the  powers,  its  charter  confers. 
It  cannot  migrate  nor  change  its  residence  without  the  consent, 
expressed  or  implied,  of  its  state;  but  it  may  transact  business 
wherever  its  charter  allows,  unless  prohibited  by  local  laws." 
As  the  complaint  itself  shows  that  defendant  at  the  time  of  the 
bringing  of  this  action  was  not  an  inhabitant  of  this  judicial 
district,  the  summons  should  be  quashed,  and  the  action  dis- 
missed ;  and  it  is  so  ordered. 


United  States  v.  Bornemank. 

CZBODrr  CODBT,  NOBTHXBN  DlSXIUOT  OF  Gautobmia. 

JULT  81, 1888. 

L  l2n>iOTiiZMT— Oaptiok— MiBBBorrAL  OF  DATS  OF  FiMDDia.— A  misrecital  in  the 
caption  of  an  indictment  of  the  date  of  its  finding,  it  reading  "  1885,"  for  **  1888," 
\7h6re  ff  om  the  whole  reoord  the  error  appears  to  be  merely  olerioal,  is  not  fatal, 
as  the  caption  is  no  part  of  the  indictment. 

S.  Same — Bktised  Statutes,  United  States,  Section  1025.  —  Snch  error  also  comes 
within  the  purview  of  the  Beyised  Statutes,  United  States,  section  1025,  which 
provides  that  no  indictment  shall  be  deemed  insufficient  by  reason  of  any  defect 
in  matter  of  form  only,  which  does  not  tend  to  prejudice  the  defendant. 

Before  Sawyer,  Circuit  Judge. 

At  law.     Motion  to  quash  indictment. 

Mr.  Jackson  Halch^  United  States  District  Attorney,  for  the 
United  States. 
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Mr.  8.  O.  HUbcm,  for  defendant. 

Sawyeb,  Circuit  Judge.  The  caption  of  the  indictment 
commences  as  follows:  ''At  a  stated  term  of  the  said  court, 
begun  and  holden  at  the  city  and  county  of  9an  Franciscoy 
within  and  for  the  district  of  California^  on  the  first  Monday 
of  February  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-^«/'  Whereas  it  should  have  Ijeen  eighty-eighij 
the  word  "five''  by  a  clerical  error  having  been  written  for  the 
word  "  eight.''  The  ofiense  charged  is  alleged,  in  the  body  of 
the  indictment,  to  have  been  committed  on  the  twenty-first  day 
of  August,  1886,  after  the  date  when  the  grand  jury  is  reriited 
in  the  caption  to  have  been  impaneled.  For  this  discrepancy 
between  the  caption  and  the  body  of  the  indictment,  defendant 
moves  to  quash.  The  indictment  is  signed  by  "  John  T.  Carey, 
United  States  Attorney,"  who  was  such  officer  at  the  February 
term,  1888,  but  not  at  the  February  term,  1886,  The  indict- 
ment is  indorsed,  "A  true  bill.  Alexakder  Boyd,  Foreman ;" 
and  it  is  also  indorsed  by  the  clerk  of  th^  court,  "  Presented  and 
filed  in  open  court,  this  first  day  of  May,  A.  D.  1888.  L.  S.  B. 
Sawyer,  Clerk."  The  minutes,  journals,  and  other  records  of 
the  court  show,  that  the  grand  jury  was  in  fact  impaneled  for 
the  February  term,  1888,  of  which  Atexander  Boyd  was  fore- 
man, and  that  a  bill  for  the  offense  charged  in  said  indictment 
was  duly  presented  and  filed  on  the  day  indicated  by  the  filing 
of  the  bill,  while  there  was  no  such  proceeding  ilidicated  any- 
where in  the  records  of  the  court  for  the  February  term,  1886. 
Thus  all  the  records,  except  the  date  in  the  caption,  show  that 
the  indictment  must  have  been,  and,  in  fact,  it  was  found,  and 
presented  by  the  grand  jury  duly  impaneled  at  the  February 
term,  1888,  and  the  defendant's  attorney  was  present  when  the 
Jury  was  impaneled,  sind  took  part  in  their  examination. 

The  question  is,  Whether  the  clerical  error,  apparfeiit  from  the 
whole  record,  of  writing  the  word  "  five,"  for  the  word  "  eight," 
in  the  caption,  vitiates  the  indictment.  In  the  opinion  of  the 
court  it  does  not.  Under  the  practice  in  England,  to  which  the 
criminal  practice  in  the  national  courts  generally,  and  substan- 
tially conforms,  in  the  language  of  Mr.  Archbold^  'Hhe  caption 
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19  no  part  of  the  indictment.     It  is  merely  the  style  of  the  court 
where  the  indictment  was  preferred,  which  is  prefixed  as  a  kind 
of  preamble  to  the  indictment  upon  the  record,  Whfen  the  record 
is  made  up,  or  when  it  is  returned  on  ceiiix>rari!^    (Archb. 
Crim.  PI.  27.)     He  then  gives  th6  form  of  the  caption,  which 
is  somewhat  more  full  than  that  of  the  indictment  in  this  cas^ 
Mr.  Bishop,  after  stating  that  the  practice  in  some  of  the  states 
is  different  from  that  of  England,  says:  " It  follows  from  What 
has  been  said,  that  though  the  caption  is  a  part  of  the  record,  it 
is  not  of  the  indictment,  and  it  may  be  amended  to  the  same 
extent  as  the  record  in  any  other  place.''     (Bishop  on  Criminal 
Procedure,  sec.  661.)     And  he  adds:   "The  commencement, 
whether  in  England  or  this  country,  is  not  a  part  of  the  indict- 
ment.    It  is  a  preliminary  statement,  liable  to  be  corrected,  like 
an  indorsement  on  the  indictment  by  the  clerk  of  the  court,  or  a 
docket  entry,  before  it  becomes  of  record,  or  afterwards,  in  the 
siime  manner  as  any  other  part  of  the  record.     Such  is  prfetty 
plainly  the  true  view,  though  the  authorities  on  the  question  are 
not  entirely  uniform  and  distinct.''     (Bishop  on  Criminal  Pro- 
cedure, sec.  622.)    So  that  neither  what  is  technically  called  the 
"caption"  nor  the  "commencement"  is  a  part  of  the  indictment. 
That  clerical  errors  of  the  kind  apparent  on  the  face  of  the 
whole  record  do  not  vitiate  the  indictment  is  determined  in  Com- 
monweaUh  v.  Hines,  101  Mass.  33 ;  Commonwealth  v.  Stoney  3 
Gray,  453;    CbmmonweaUh  v.  Mulleriy  13   Allen,  551;    Untied 
States  V.  Thompson,  6  McLean,  56.     In  the  case  of  State  y. 
Davidson,  36  Tex.  325,  the  facts  are  not  fully  stated.    But  if  in 
point,  it  is  against  the  current  of  authorities  where  the  matter 
does  not  depend  upon  statutes.    In  United  States  v.  MeNeal,  1 
Gall.  387,  the  error  was  in  the  body  of  the  indictment.    So  in 
State  V.  Liieh,  33  Vt.  67,  the  error  was  in  the  body  of  the  indict- 
ment charging  the  o£feuse  to  have  been  committed  at  an  impossi- 
ble time.     These  cases  do  not  affect  the  question.     We  are 
satisfied  that  the  error  in  the  caption,  where  the  whole  record 
clearly  shows  it  to  be  a  mere  clerical  error,  is  not  fatal. 

We  also  think  the  case  is  within  the  provisions  of  section 
1025,  Revised  Statutes,  which  are  that  "no  indictment  found 
and  presented  by  a  grand  jury  in  any  district  or  circuit  or  other 
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court  of  the  United  States  shall  be  deemed  insufficient,  nor  shall 
trial,  judgment,  or  other  proceeding  thereon  be  affected  by  rea- 
son of  any  defect  or  imperfection  in  matter  of  form  only,  which 
shall  not  tend  to  the  prejudice  of  the  defendant/'  If  not  within 
this  statute  it  is  difficult  to  perceive  what  useful  purpose  this 
section  can  serve.  There  is  no  defect  or  imperfection  that  can, 
possibly,  tend  to  the  prejudice  of  the  defendant.  The  motion 
to  quash  the  indictment  is  denied. 


The  United  States  v.  John  Wainob. 

DiBiBiOT  CouBT,  D18TB10T  or  Obmqgx. 

AuouBT  4,  1888. 

1.  Attemptino  to  Vote  Illxoallt.— Section  5511  of  the  Beyised  8tatate«,  for  the 
prevention  and  poniahment  of  oormption  &nd  misconduct  at  a  oongreasional 
election,  does  not  include  an  **attempt"  to  do  or  commit  anj  of  the  tcts  therein 
specified  and  prohibited,  except  that  of  voting  in  the  name  of  another  peraon, 
and  the  act  of  aiding,  counseling,  procuring,  or  advising  any  person,  voter,  or 
officer,  to  do  or  omit  to  do  any  act,  the  commission  or  omission  of  which  ia 
thereby  made  a  crime,  and  therefore  an  indictment  will  not  lie  thereon  against 
one  for  attempting  to  vote  at  such  election  a  second  time. 

Before  Deady,  District  Judge. 
31r.  Lewis  L,  McArtlmr,  for  the  plaintiff. 
Mr.  Robert  O,  Morrow,  for  the  defendant. 

Deady,  J.  The  indictment,  in  this  case  charges  that  the 
defendant,  on  June  4,  1888,  at  an  election  then  being  held  in 
the  state  of  Oregon  for  a  representative  in  the  Congress  of  the 
United  States,  did  knowingly  *^  attempt  and  offer  to  vote  a 
second  time'^  for  such  representative,  at  polling  place  numbered 
1,  in  South  Portland  precinct,  in  the  state  aforesaid,  he  having 
already  voted  once  for  such  representative  at  said  polling  place, 
on  said  day. 

The  defendant  demurs  to  the  indictment,  for  that  the  facts 
stated  therein  do  not  constitute  a  crime. 

The  indictment  is  found  under  section  6511  of  the  Revised 
Statutes. 
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The  section  is  a  very  long  one,  over-crowded  with  particulars. 
It  is  a  crude,  bungling  piece  of  composition,  and  considering  the 
importance  of  the  subject,  shamefully  obscure  and  uncertain. 
Although  intended  to  punish  and  prevent  bribery  and  corrup- 
tion at  congressional  elections,  it  does  not  make  the  reception  of 
a  bribe  a  crime,  and  only  includes  the  case  of  a  briber  by  the 
obscure  indirection  of  making  it  a  crime  to  prevent,  "by  force, 
threat,  intimidation,  bribery^  reward,  or  ofiFer  thereof,'^  any  quali- 
fied voter  "  from  freely  exercising  the  right  of  suffrage." 

The  section  contains  nine  clauses,  separated  by  the  conjunction 
"or"  and  a  semicolon,  specifying  a  great  number  of  acts  and 
omissions  relating  to  elections  for  representatives  in  Congress, 
which  are  thereby  made  criminal  and  punishable  by  fine  and 
imprisonment. 

The  first  four  relate  to  unlawful  voting  by  any  person — as 
voting  or  attempting  to  vote  in  the  name  of  another  person,  vot- 
ing more  than  once,  or  at  a  place  where  the  party  is  not  entitled 
t»  vote,  or  without  having  a  lawful  right  to  vote,  or  doing  any 
unlawful  act,  to  secure  an  opportunity  to  vote.  But  nothing  is 
said  concerning  an  attempt  to  do  any  of  these  acts  except  the 
first.  The  next  four  clauses  relate  to  the  preventing  of  any 
person  "  from  freely  exercising  the  right  of  suffrage  by  force, 
threats,"  etc.,  or  compelling,  or  inducing  by  any  such  means 
any  oflBcer  of  election  to  act  unlawfully,  or  interfering  in  any 
manner  with  him  in  the  discharge  of  his  duty.  The  eighth  and 
ninth  clauses  read  as  follows:  "Or  knowingly  receives  the  vote 
of  any  person  not  entitled  to  vote,  or  refuses  to  receive  the  vote 
of  any  person  entitled  to  vote;  or  aids,  counsels,  procures,  or 
advises  any  such  voter,  person,  or  officer  to  do  any  act  hereby 
made  a  crime,  or  omit  to  do  any  duty  the  omission  of  which  is 
hereby  made  a  crime,  or  attempt  to  do  so,"  shall  be  punished, 
etc. 

The  "person"  or  "officer"  who  is  the  subject  of  these  two 
sentences  or  clauses  is  not  expressed.  But  from  the  nature  of 
the  acts  prohibited  in  the  first  of  them  —  the  receiving  or  refus- 
ing a  vote  illegally  —  it  must  be  an  officer  at  a  congressional 
election,  and  in  the  case  of  the  second  one  it  may  be  "  any  per- 
son" who  gives  the  "aid,  counsel,"  etc.,  therein  prohibitedi 
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And  the  "  such  voter,  person,  or  officer,''  mentioned  in  the  latter 
clause,  and  who  may  be  the  object  of  such  "aid,  counsel/'  etc., 
must  be  the  "qualified  voter,"  the  "any  persoti"  or  "officer  of 
such  election,"  mentioned  in  the  preceding  park  of  the  section. 

On  this  analysis  of  the  statute,  the  eighth  and  ninth -clauses 
when  expressed  in  full  should  read :  Any  officer  at  a  congres- 
sional election,  who  "  knowingly  receives  the  vote  of  any  person 
not  entitled  to  vote ; "  or  knowingly  "  refilses  to  receive  the  vote 
of  any  person  entitled  to  vote,"  or  "any  person"  who  "aids, 
counsels,  procures,  or  advises  any  such  voter,  person,  or  officer 
to  do  any  act  hereby  made  a  crime,  or  omit  to  do  any  duty  the 
omission  of  which  is  hereby  made  a  crim^,  or  attempt  to  do  8o,^' 
shall  be  punished,  etc. 

The  use  of  this  form  of  the  verb  "  attempt,"  ill  this  connec- 
tion, is  a  blunder.  It  should  have  been  in  the  fbrtn  of  the  third 
person  singular — attempts — or  it  might  have  been  in  the 
future  tense  —  shall  attempt  —  so  as  to  read:  Afay  person  whio 
aids,  counsels,  etc.,  or  "  attempts  "  to  aid,  counsel,  etc.,  or  "  shall " 
attempt  to  aid,  counsel,  etc.  However,  the  phrase  "  attempt  to 
do  so,"  or  "attempts  to  do  so,"  cannot  be  construed  to  apply  to 
any  act  other  than  those  mentioned  in  the  clause  in  which  it  is 
contained;  and  tho^e  are  " aids,  counsels,  prochres,  or  advises 
any  such  voter,  pfersoUj  or  offioet "  to  do  or  omit  to  do  an  act, 
the  commission  or  omission  of  which  is  by  the  statute  made  a 
crime.  Disregarding  the  grammatical  error  in  the  use  of  the 
word  "attempt,"  in  legal  effect,  thfe  clause  reads:  "Any  pfersoh 
"^ho  aids,  counsels,  procures,  or  advises,  or  attempts  (at  shall 
attempt),  to  aid,  counsel,  advise,  or  procure  any  sueh  voter,  pet- 
son,  or  officer,"  etc.,  shall  be  punished,  etc.  The  act  of  attempt- 
ing to  vote  illegally,  except  in  the  ca&e  of  attempting  to  vote  in 
the  name  of  another  person,  appears  to  have  b^n  overlooked 
in  the  preparation  of  the  statute,  and  no  provision  is  made 
therein  for  its  punishment. 

Therefore,  the  act  with  which  the  defendant  is  charged  in  the 
indictment — an  attempt  to  vote  illegally,  because  he  had  already 
voted  once  at  said  election  —  is  not  a  legal  crime,  and  the 
demurrer  is  well  taken. 

This  is  to  be  regretted.     The  defendant  has  incurred  the  moral 
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guilt  of  attempting  to  pollute  the  ballot-box  —  the  sacred  deposi- 
tory of  the  public  will  —  with  aa  illegal  vote,  and  deserves  legal 
punishment  therefor. 

But  the  remedy  for  the  omission  is  with  Congress,  and  not 
the  courts. 

If  the  defendant,  in  his  attempt  to  vote,  did  any  unlawful 
act  to  accomplish  his  purpose,  he  may  be  proceeded  against  for  a 
violation  of  the  fourth  clause  of  the  section,  which  provides 
that  if  any  person  "does  any  unlawful  act  to  secure  an  oppor- 
tunity to  vote  for  himself,  or  any  other  person,"  he  shall  be 
punished,  etc.  Thus,  if  the  defendant  was  sworn,  on  his  offer 
to  vote  a  second  time,  and  thereupon  stated  that  he  had  not 
voted  at  that  election,  he  would  be  guilty  of  an  unlawful  act — 
perjury — "to  secure  an  opportunity  to  vote  for  himself,"  and 
could  be  prosecuted  therefor. 

The  demurrer  is  austaiued. 


In  be  Wo  Tai  Li  on  Habeas  Corpus. 

DimUOT  CoUJiT,  NOBTHXBN  DUTBICT  OF  GaLXFOBKU. 

AuquBT  16.  1888. 

1.  Habkab  Cobfttb.— a  ChinesQ  actor  claiming  the  right  to  enter  the  United  Btatei 
must  produce  the  certificate  required  by  section  6  of  the  amended  restriction  act 

onssi. 

Before  Hoffman,  District  Jud^e. 

Mr.  Philip  Teare,  for  petitioner. 

Jkfr.  John  T.  Carey ,  United  States  Attorney,  and  Mr.  Charles 
L.  Wetter,  Assistant  United  States  Attorney,  on  behalf  of  United 
States. 

Hoffman,  J.  The  petitioner  claims  the  right  to  land  in  the 
United  States  on  the  ground  that  she  is  the  wife  of  a  Chinese 
actor,  and  therefore  does  not  come  within  the  prohibition  of  the 
treaty  and  of  the  act  of  Congress  which  forbids  the  coming  into 
the  United  States  of  Chinese  laborers.  By  the  sixth  section  of 
the  amended  restriction  act  of  1884,  it  is  provided  in  substance 
that  ^' every  Chinese  person  other  than  a  laborer  who  may  be 
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entitled  by  said  treaty,  or  this  act,  to  oome  Trithin  the  United 
States,  and  who  may  l>e  about  to  come  to  the  United  States, 
shall  obtain  the  permission  of,  and  be  identified  as  so  entitled 
by  the  Chinese  government,  etc.  In  each  case  to  be  evidenced 
by  a  certificate  issued  by  such  government,  which  certificate  shall 

be  in  the  English  language,  etc The  certificate  provided 

for  in  this  act,  and  the  identity  of  the  person  named  therein, 
shall,  before  such  person  goes  on  board  of  any  vessel  to  proceed 
to  the  United  States,  be  vised  by  the  indorsement  of  the  diplo- 
matic representatives  of  the  United  States  in  the  foreign  country 
from  which  said  certificate  issues,  or  of  the  consular  represen- 
tative, etc.;  ....  such  certificate  vised  as  aforesaid  shall  be 
prima  facie  evidence  of  the  facts  set  forth  therein,  and  shall  be 
produced  to  the  collector  of  customs  in  the  port  of  the  district 
of  the  United  States  at  which  the  person  named  therein  shall 
arrive,  and  afterwards  produced  to  the  proper  authorities  of  the 
United  States  whenever  lawfully  demanded,  and  shall  be  the  sole 
emdence  permissible  on  the  part  of  the  person  so  producing  it;  the 
same  to  establish  a  right  to  entry  into  the  United  States.*' 

No  such  certificate  has  been  produced,  or  was  obtained  by  the 
petitioner  in  this  case.  It  is  contended  on  her  part  that  the  cer- 
tificate is  declared  to  be  the  sole  evidence  permissible  on  the  part 
of  the  person  so  producing  the  same,  and  that  inasmuch  as  this 
person  has  not  produced  any  certificate,  that  parol  testimony  is  ad- 
missible to  show  that  she  does  not  belong  to  the  prohibited  class. 

The  language  of  the  act  is  certainly  infelicitous,  but  its  mean- 
ing is  obvious.  It  is  that  the  certificate  is  required  to  be  pro- 
duced by  all  Chinese  persons,  other  than  laborers,  claiming  the 
right  to  enter  this  country,  and  such  certificate  is  to  be  the  sole 
evidence  of  their  right  to  land.  Unless,  therefore,  the  whole 
section  is  to  be  disregarded,  and  the  obvious  intention  of  Con- 
gress frustrated,  the  certificate  must  in  all  cases  be  exacted.  To 
say  that  liecause  the  applicant  has  utterly  neglected  to  comply 
with  the  law,  and  has  produced  no  certificate,  therefore  her 
right  to  land  may  be  established  by  other  evidence,  would  be  an 
absurd  conclusion,  founded  upon  the  mere  letter  of  the  statute, 
and  in  obvious  contravention  of  its  spirit  and  meaning.  The 
petitioner  must  be  remanded. 
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In  re  Tom  Mun  on  Habeas  Corpus. 

DiSIBICT  OOUBT,  NOBTHKIUf  DiBTBIGT  OF  CAXIFOBlflA. 

AuousT  21,  1888. 

1.  Habeas  Cobpus.  —  Petitioner  remanded  on  the  ground  that  he  has  failed  to  estab- 
liah  to  the  satisfaction  of  the  court  his  right  to  enter  the  United  States. 

Before  Hoffman,  District  Judge. 

Mr.  John  T.  Carey,  U.  8.  Attorney,  for  the  United  States. 

Jlr.  Iho8.  D.  Riordan,  for  petitioner. 

Hoffman,  J.  The  petitioner  claims  to  be  entitled  to  land 
on  the  ground  commonly  known  as  "previous  residence."  He 
adduces  the  usual  proofs  tending  to  show  that  he  lefl  the  United 
States  on  the  15th  of  March,  1882.  The  coinpany^s  books  are 
produced  showing  that  one  Tom  Mun  paid  his  dues,  and 
departed  on  the  steamer  Oceanic,  which  sailed  on  that  date. 
Books  also  are  produced  from  the  shoe  factory  in  which  he 
claims  to  have  been  employed,  which  contain  his  name  among 
those  of  the  employees  paid  off  a  few  days  previous  to  the  date 
of  his  alleged  departure.  He  also  produces  one  F.  H.  Martin 
who  testifies  that  he  was  a  Chiuese  collector ;  that  he  knew  the 
petitioner  at  the  shoe  manufactory  mentioned,  and  he  "guesses" 
he  went  away  in  1878  or  1879,  since  which  time  he  has  not 
seen  him.  This  discrepancy  between  the  testimony  of  the  peti- 
tioner and  his  only  white  witness  is  explained  by  the  attorney 
for  the  petitioner  by  the  suggestion  that  the  date  fixed  by 
Martin  is,  "as  close  as  a  white  man  could  fix  the  departure  of 
a  Chinaman  in  whom  he  had  no  interest  or  business  connec- 
tion." This  observation  may  be  just,  but  it  is  also  evident  that 
the  witness  who  made  a  mistake  of  three  or  four  years  as  to  the 
date  of  the  departure  may  be  equally  mistaken  as  to  the  identity 
of  the  person  whom  he  pretends,  or  perhaps  thinks,  he  saw 
working  in  the  shoe  factory.  It  unfortunately  happens,  how- 
ever, that  it  appears  by  the  company's  book  produced  by  the 
petitioner,  that  another  Tom  Mun,  who  claimed  to  be  the  party 
mentioned  in  the  Six  Company's  book,  was  landed  by  the  court. 
That  entry  has  been  canceled,  affoi'ding  certain  proof  that  it 
has  been  used  by  the  first  Tom  Mun^  and  successfully.    Ihe 
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attorney  for  the  petitioner,  who  was  also  the  attorney  of  the  first 
Tom  Man,  is  thus  compelled  to  admit,  and  even  to  contend,  that 
the  first  Tom  Mun  was  landed  by  means  of  peijured  testimony 
and  false  personation ;  but  he  insists  that  the  present  Tom  Man 
is  the  true  owner  of  that  name,  and  that  he  ought  to  be  landed, 
notwithstanding  the  fraud  previously  practiced  upon  the  court 

The  circumstances  of  this  case  afibrd  another  instance  of  the 
perjuries  and  frauds  committed  in  these  cases,  and  of  which 
the  court  has  unfortunately  been  too  oflen  the  dupe.  Whether 
the  present  applicant  is  Tom  Mun,  or  whether  the  real  Tom 
Mun  was  the  man  heretofore  lauded,  or  whether  either  of  them 
is  tlie  owner  of  the  name,  it  is  impossible  to  determine.  It  may 
be  that  a  third  Tom  Mun  will  hereafter  present  himself,  and  the 
court  will  be  asked  to  believe  that  the  testimony  in  both  these 
cases  is  false,  and  that  the  true  and  genuine  Tom  Mun  is  Tom 
Mun  number  3,  who  may  hereafter  make  his  appearance,  ^yhen 
a  Chinaman  claims  to  be  landed  on  the  ground  of  previous  resi- 
dence, the  burden  of  proof  is  upon  him  to  show  to  the  satisfac- 
tion of  the  court  that  he  was  in  this  country  at  the  date  of  the 
treaty,  and  that  he  departed  before  the  act  of  1882  went  into 
operation.     If  he  fails  to  do  so,  he  must  of  course  be  remanded. 

In  this  case  I  am  unable  to  reach  any  satisfactory  conclusion 
as  to  which  of  these  Tom  Muus,  if  either  of  them,  is  the  person 
whose  name  is  entered  in  the  company's  book.  It  is  highly 
probable  that  somebody  of  that  name  did  depart  for  China  at 
the  time  specified,  but  whether  the  present  petitioner,  or  his 
predecessor  of  the  same  name,  is  the  man^  depends  entirely  upon 
Chinese  testimony,  which  was  presented  to  the  court  in  the  first 
case  with  as  much  plausibility  as  in  the  present  case. 

I  think  that  the  petitioner  has  failed  to  establish  his  right  to 
land,  and  must  therefore  be  remanded. 


The  Nith — Edward  J.  De  Hart  et  al;,  Libellanto. 

DiSTBICT  COUBT,  DiBTBIOT  OV  OBXaOlC. 

AoauBT  so,  1888. 

L  The  Tbbm  "  Rustt  **  nr  Bill  or  LADnro.  —The  term  « rusty"  in  a  biU  of  lading 
is  a  statement  of  fact  and  not  an  article  of  the  agreement^  and  is  thfiiefora  open 
lo  explanation  or  Ci.i&tradioUon» 


Dist.  Or,]  The  Nith.  369 

1888.]  Opinion  of  the  Conrfc— Deady,  J. 

3.  Btowaos  or  Salt.  — S&lt  shoald  never  be  stowed  over  iron  where  there  i«  uiy 
chsnee  that  water  may  oome  through  from  above  onto  the  salt. 

8.  Gaboo  abound  thc  Mainxast.— Cargo,  and  particnlarly  salt,  stowed  around 
the  mainmast,  ought  to  be  dunnaged  away  from  the  maf«t,  so  that  if  any  water 
oomes  through  the  mast-coat  it  will  not  come  in  contact  therewith. 

i.  Damages  tob  Nos-oxlitebt  or  €k>oDs. — The  measure  of  damages  for  the  non- 
delivery of  goods  is  their  value  at  the  port  of  destination,  with  Interest  on  tliat 
amount  from  the  time  the  delivery  ought  to  have  been  made. 

6.  Bill  of  Ladino — Bttbdxm  of  Pboof.— The  bark  Kith  received  a  lot  of  Swedish 
iron  in  bars  and  bundles  at  liiverpool  for  carriage  to  Portland,  and  up(m  its  dis- 
charge here  the  iron  was  found  to  be  badly  damaged  and  corroded  with  rust 
from  saltwater;  the  master  signed  a  bill  of  lading  for  the  iron  in  "good  order 
and  condition"  with  the  qualification,  "bars  and  bundles  rutty";  and  it 
appearing  that  Swedish  iron,  at  Liverpool,  was  generally  more  or  less  covered 
with  a  light  atmospheric  rust,  which  did  not  affect  its  commercial  value,  and 
that  the  usage  was  to  insert  "rusty**  in  bills  of  lading  therefor  from  Liverpool 
to  this  port.  Held,  the  burden  of  proof  is  on  the  carrier  to  show  that  the  iron 
was  otherwise  affected  than  by  atmospheric  mat  at  the  time  of  its  receipt  by  the 
vesseL 

6.  Pkbil  of  thb  Sea — Pbopeb  Skill  aitd  Diuoxnox.  —Admitting  that  the  break- 
ing of  the  mast-coat  during  a  storm  in  which  the  decks  are  flooded,  whereby  a 
stream  of  water  goes  down  tAe  mast  into  the  hold,  is  a  peril  of  the  sea,  the  exer- 
cise of  proper  skill  and  diligence  would  lead  to  the  discovery  of  the  rust,  and 
aecore  the  repair  of  the  same  in  a  less  period  than  twelve  or  eighteen  hoars. 

Before  Deady,  District  Judge. 

Mr,  Edward  N.  Deady  and  Jfr.  Horace  B.  Nicholas,  for  the 
libellants. 

Mr.  (7.  E.  8.  Woody  for  the  defendant. 

Deady,  J.  The  libellants,  Edward  J.  De  Hart  and  Williamn 
Honeyman,  doing  business  as  partners  under  the  firm  name  and! 
style  of  Thompson,  De  Hart  &  Co.,  bring  this  suit  against  the* 
British  bark  Nith  on  a  contract  of  affreightment  to  recovec 
damages  in  the  sum  of  $3,700.17,  for  a  violation  thereof. 

It  is  alleged  in  the  libel  that  in  February,  1887,  the  libellants^ 
shipped  on  the  bark,  then  lying  at  the  port  of  Liverpool,  Eng* 
land,  and  bound  on  a  voyage  to  the  port  of  Portland,  about  24 
tons  of  Swedish  iron  and  52  anvils,  weighing  about  7,017. 
pounds,  in  good  order  and  condition,  and  worth  at  this  port 
$3,700.17,  upon  a  contract  with  the  master  thereof,  that  in  con- 
sideration of  certain  freight  then  paid  by  the  libellants,  he  would' 
deliver  said  iron  and  anvils  to  them  at  this  port  in  like  order* 
and  condition,  loss  and  damage  from  the  perils  of  the  sea  only 
excepted ;  that  said  iron  and  anvils  were  not  so  delivered,  but 

JUL  Bawt.— SAi 
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by  the  misconduct  of  the  master  and  his  servants,  the  same 
"became  wetted  and  damaged  to  such  an  extent  as  to  be  a  total 
loss  to  the  libellants,"  whereby  they  are  damaged  in  the  said 
sum  of  $3,700.17,  for  which  they  pray  a  decree  with  costs,  and 
the  arrest  and  sale  of  the  vessel  to  satisfy  the  same. 

On  the  arrest  of  the  bark,  the  master,  John  Adair,  filed  a 
claim  of  ownership  on  behalf  of  Bramwell  and  Gardiner,  and 
the  same  was  delivered  to  him  on  the  stipulation  of  John  A. 
Brown  and  Thomas  Hislop  in  the  sum  of  $8,000. 

In  his  answer,  the  master  admits  the  receipt  of  the  iron  and 
anvils  on  January  20,  1887,  at  Liverpool,  and  the  contract  to 
carry  and  deliver  the  same  at  this  port,  and  alleges  generally  that 
said  articles  were  properly  stowed  and  cared  for  during  the  voyage. 

As  to  the  iron,  he  also  allies,  (1)  that  it  was  damaged  by  rust 
when  received  on  the  Nith,  and  that  the  bill  of  lading  was  given 
therefor  accordingly;  and  (2)  that  the  damage  was  caused  dur- 
ing the  voyage  by  a  peril  of  the  sea,  to  wit,  the  carrying  away 
of  the  mainmast-coat  on  April  20,  1887,  "by  reason  of  the 
heavy  rolling  and  straining  of  the  bark,"  in  a  severe  storm, 
whereby  "some  water  was  unavoidably  precipitated  into  the 
hold."  As  to  the  anvils,  he  admits  they  were  "  apparently  in 
good  condition,"  but  alleges  they  were  so  encased  as  not  to  be 
open  to  inspection ;  that  they  were  stowed  in  the  hold  around 
the  mainmast,  and  that  probably  "  some  of  the  water  that  entered 
the  hold"  when  "the  seam  of  the  nminmast-ooat  was  carried 
away,  fell  upon  or  reached  said  anvils"  and  caused  the  rust,  if 
any,  which  is  a  peril  of  the  sea.  He  also  alleges  that  the  anvib 
are  only  slightly  rusty,  and  that  such  rust  is  "the  inevitable 
result"  of  the  "straining  of  the  bark  on  the  voyage,"  and  "the 
large  quantities  of  water  shipped  during"  the  same. 

The  iron,  which  is  in  bundles  and  bars,  when  it  reached  this 
port  was  very  badly  damaged  with  rust.  It  is  in  the  condition 
known  to  the  trade  as  "  froze,"  that  is,  stuck  or  run  together. 
No  use  can  be  made  of  it  unless  it  is  rerolled.  The  anvils  are 
more  or  less  rusty  on  the  face,  and  cannot  be  used  unless  the 
rust  was  ground  off.  Neither  is  in  a  merchantable  conditio^, 
and  the  carrier  is  liable  for  their  value  at  this  port,  unless  they 
were  in  the  same  condition  when  received,  or  the  Injury  occurred 
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during  the  voyage  by  a  peril  of  the  sea,  to  which  the  negligence 
or  misconduct  of  the  owner  or  his  servants  did  not  contribute. 

The  bill  of  lading  acknowledges  that  the  anvils  were  "  shipped 
in  good  order  and  condition/'  to  be  delivered  at  this  port  in  like 
order  and  condition.  But  the  faces  of  the  anvils  were  covered 
with  canvas.  The  admission  as  to  their  condition  is  qualified 
by  this  circumstance,  and  if  the  fact  was  otherwise,  the  carrier 
may  show  it.  The  words  "  in  good  order  and  condition"  in  a 
bill  of  lading  are  like  the  admission  of  any  other  fact  in  an 
ordinary  receipt  for  money,  open  to  explanation  or  contradiction. 
They  do  not  constitute  an  agreement,  though  contained  in  one. 
{ITie  Padjic,  1  Deady,  21.)  The  admission  establishes  the  fact^ 
prima  faciei  that  the  anvils  were  in  good  order  when  shipped, 
and  the  burden  of  proof  is  on  the  claimant  to  show  the  contrary. 
The  bill  of  lading  for  the  iron,  consisting  of  700  bars  and  777 
bundles  of  Swedish  rolled  iron,  weighing  24  tons  and  908  pounds, 
admits  in  the  printed  formula  that  it  was  also  ^'shipped  in  good 
order  and  condition,''  which  admission  is  qualified  by  the  addi- 
tion in  writing  of  these  words,  "bars  and  bundles  rusty." 

The  Nith  is  an  iron  vessel,  built  at  Glasgow  in  1860,  and  was 
once  known  as  the  City  of  Shanghai.  Her  length  is  212.6  feet, 
beam  32.3  feet,  and  depth  21.6  feet.  Her  registered  tonnage  is 
990  tons,  while  she  will  carry  1,400  tons.  She  is  divided  into 
three  compartments.  The  between-decks  in  the  middle  com- 
partment is  not  floored  over.  H^r  cargo  on  this  occasion  con- 
sisted of  1,082  tons  of  "  factory  filled  "  salt  in  60  and  100-pound 
sacks,  100  tons  of  coke,  2,640  boxes  of  tin,  some  crystals  of  soda, 
and  the  iron  and  anvils  in  question.  She  lefl  Liverpool  on 
February  7, 1887,  and  the  voyage  occupied  182  days  to  Astoria, 
and  191  to  Portland.    She  drew  20  feet  afib  and  19.8  forward. 

The  defenses  are  inconsistent  and  hypothetical.  The  iron  was 
damaged  when  it  was  shipped,  but  if  it  occurred  on  the  voyage 
it  was  caused  by  a  peril  of  the  sea;  which  peril  was  also  the 
cause  of  the  injury  to  the  anvils,  if  they  were  injured. 

The  disputed  questions  in  the  ease  are:  (1)  What  was  the 
condition  of  the  iron  when  it  was  shipped?  (2)  Was  it  rusted 
on  the  voyage,  and  if  so,  from  what  cause?  and  (3)  What  caused 
the  anvils  to  rust  on  the  voyage? 
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And  first  the  words  in  the  bill  of  lading,  ^'bars  and  bundles 
rusty/'  like  the  words,  ''in  good  order  and  condition/'  are  a 
mere  statement  of  fact  that  is  open  to  explanation  or  contradiction. 

The  evidence  shows  that  this  iron  was  brought  by  the  steamer 
Sliepner  from  Gothenberg,  Sweden,  to  Liverpool,  and  that  such 
iron,  owing,  I  suppose,  to  the  humidity  of  the  climate,  is  always 
more  or  less,  and  generally  more  than  less,  covered  with  a  slight 
atmospheric  rust,  and  that  it  is  the  usage  in  signing  bills  of  lading 
at  Liverpool  for  such  iron  destined  to  this  port,  to  insert  therein 
the  word  ''  rusty/'  A  bundle  of  five  bars  taken  from  a  shipment 
of  520  bundles  and  bars  of  Swedish  rolled  iron,  lately  brought 
from  Liverpool  to  this  port  in  the  vessel  Roscrana,  was  produced  in 
court.  It  is  somewhat  affected  or  colored  by  this  thin  atmospheric 
rust,  but  yet  good  merchantable  iron.  The  bill  of  lading  given  by 
the  carrier  is  also  produced,  which  first  admits  the  iron  is  shipped 
in  good  order  and  condition,  and  then  referring  to  the  whole  ship- 
ment, the  words,  in  writing,  are  added,  "all  more  or  less  rusty." 

Under  the  circumstances,  the  bill  of  lading  must  be  taken  and 
construed  as  meaning  nothing  more  than  that  the  iron  was  more 
or  less  covered  with  the  atmospheric  rust,  common  to  Swedish 
iron  in  that  port,  which  did  not,  however,  affect  its  commercial 
value.  Nor  does  it  seem  reasonable  or  probable  that  a  master 
would  sign  a  clean  bill  of  lading  for  iron  in  the  condition  which 
this  now  is,  or  even  a  much  better  condition,  only  qualified  by 
the  addition  of  the  mild  and  uncertain  term  "rusty."  The  most 
natural  thing  in  the  world  would  have  been  to  write,  "Very 
rusty,"  "  Badly  rusted." 

So  far,  then,  as  the  case  stands  on  the  bill  of  lading  the  proof  is 
that  the  iron,  when  shipped,  was  in  the  usual  condition  of  Swedish 
iron  at  Liverpool,  that  is,  more  or  less  covered  or  colored  with 
atmospheric  rust,  which  did  not  diminish  its  commercial  value. 
The  burden  of  showing  that  it  was  otherwise  rusted  or  thereby 
badly  damaged,  as  alleged  by  the  claimant,  now  rests  on  him. 

On  this  point  both  parties  have  taken  testimony.  The  claim- 
ant has  introduced  the  deposition  of  the  master  of  the  Nith,  taken 
here,  and  those  of  the  ship-keeper,  freight  clerk,  and  wharfinger 
of  the  Nith,  and  the  two  stevedores  and  their  foremen,  who 
loaded  the  vessel,  taken  at  Liverpool.     They  all  state  substaa- 
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tiallj  that  the  iron,  when  taken  abgard,  was  badly  rusted  and 
corroded,  as  if  it  had  been  wet  with  sea  water.  The  master 
adds,  that  it  lay  on  the  quay  of  the  Nith  some  days  before  it 
was  shipped,  because  he  refused  to  receive  it  on  account  of  its 
condition,  when  word  came  from  the  shipper,  but  how  or  by 
whom  he  does  not  say,  that  the  iron  was  bought  for  Portland, 
and  must  go  forward  "  rusty  or  no  rusty,"  and  that  "they  said" 
that  the  iron  got  rusty  coming  across  from  Sweden,  the  steamer 
having  sprung  a  leak,  so  he  "  took  the  iron  and  gave  them  a 
rusty  receipt,"  and  added,  "  I  was  quite  willing  to  take  it  as 
long  as  I  protected  myself." 

The  ship-keeper  only  saw  a  part  of  the  iron,  having  kept  tally 
for  the  freight  clerk  on  the  quay,  where  it  was  delivered,  while 
the  latter  was  at  dinner. 

The  two  stevedores,  father  and  son,  and  their  foreman,  tell  a 
story  about  the  stowage  of  the  iron  that  is  so  flatly  contrary  to 
the  admitted  facts  of  the  case,  that  they  are  either  mistaken 
about  the  vessel  they  loaded,  or  intentionally  false  in  a  very  mate- 
rial matter  concerning  the  same.  The  stevedores  say  directly, 
and  the  foreman  in  effect,  that  the  iron  was  first  stowed  under 
the  direction  of  the  son  on  the  floor  in  the  wings  at  the  main 
hatch,  who,  in  doing  so,  said  the  iron  was  so  badly  rusted  that 
there  would  be  no  harm  in  putting  it  there  and  stowing  salt 
immediately  on  top  of  it ;  but  the  father  interfered,  saying,  this 
will  not  do,  for  when  the  iron  reaches  its  destination  the  owner 
will  claim  that  the  salt  caused  the  rust;  whereupon  the  iron  was 
moved  to  the  after-hold  and  stowed  on  the  floor  on  either  side 
of  the  mainmast,  and  three  tiers  of  crates  of  earthenware  stowed 
on  it.  And  now,  to  prevent  the  salt  that  was  afterwards  stowed 
in  front  of  the  iron — not  on  top  of  it — from  coming  in  contact 
with  it,  a  bulkhead  was  made  of  boards  and  matting  against 
the  ends  of  the  crates  to  keep  the  salt  from  the  iron ;  and  as  the 
crates  extended  forward  over  the  iron,  in  the  language  of  the 
witness,  "overlapped  it,"  there  was  a  foot  of  space  between 
the  iron  and  the  salt.  The  witnesses  do  not  say,  in  so  many 
words,  that  there  was  no  salt  stowed  above  the  iron,  but  such  is 
the  necessary  conclusion  from  what  they  do  say  as  to  how  it  was 
stowed  and  why  it  was  so  stowed. 
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Now  the  fact  is  that  there  were  at  least  eight  or  ten  tiers  of 
fifty  and  one-hundred-pound  sacks  of  salt  stowed  over  the  iron 
and  immediately  on  top  of  the  crates.  And  therefore^  if  this 
statement  is  a  falsehood,  it  is  a  lie  with  a  circumstance.  But  it 
goes  too  far.  And  whether  the  witnesses  are  mistaken  in  the 
vessel  or  have  told  a  falsehood  about  the  stowage  of  the  iron,  to 
give  an  air  of  verity  to  their  statements  concerning  the  condition 
of  the  same,  their  testimony  is  entitled  to  but  little,  if  any  weight 

Considering  the  relation  of  the  master  to  the  controvei*sy,  and 
the  contradictory,  reckless,  and  absurd  statements  in  his  testi- 
mony generally,  he  is  not  entitled  to  ipuch  credit  on  this  point. 
This  leaves  the  proof  of  the  claimant  to  rest  mainly  on  the  testi- 
mony of  the  freight  clerk,  wharfinger,  and  ship-keeper,  all  per- 
sons with  an  evident  bias  and  sympathy  for  the  vessel  in  whose 
employ  they  appear  to  have  been  at  the  loading  of  the  cargo. 
Add  to  this  the  statement  of  the  mate  that  the  iron  was  on  l)oard 
the  vessel  when  he  joined  it,  and  the  surface  was  rusty,  but  he 
could  not  see  it  underneath.  This  implies,  probably,  that  the 
iron  was  not  then  covered  with  the  crates;  but  the  witness  does 
not  say  so,  nor  does  he  say  that  the  iron  was  anything  more  than 
merely  "rusty,"  which  is  admitted. 

Against  this  testimony  the  libellapts  produce  the  depositions, 
taken  in  Liverpool,  of  the  master,  stevedoi:e,  and  porter,  the 
shipping  clerk,  and  warehouseman,  and  the  delivery  foreman  of 
the  agents  at  Liverpool  of  the  shippers  of  the  iron  at  Gothen- 
berg.  They  say  they  have  had  many  years'  experience  in 
handling  Swedish  iron,  and  that  this  iQt  passed  through  theii: 
hands  in  their  several  capacities  on  the  way  from  the  steamship 
Sleipner  to  the  Nith,  and  that  it  was  in  good,  condition  for 
Swedish  iron ;  that  it  was  not  coi:rodedj  or  scaled,  but  more  or 
less  covered  with  atmospheric  rust,  whi<?h  would  rub  off  with 
the  hand.  Both  the  delivery  foreipai  and  the  freight  clerk  say 
they  never  heard  that  the  master  madea^y  objection  to  receiving 
the  iron,  and  the  latter  says  he  has  shipped  thousands  of  tons  of 
Swedish  iron  in  the  same  conditioi^  and  notliiug  was  said  about  it. 

The  libellants  also  produce  the  deposition,  taken  at  Liverj>ool, 
of  Emil  Bruhn,  the  chief  officer  of  the  steamship  Sleipner,  when 
the  iron  was  brought  from  Gothenberg.     He  says  he  forwarded 
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the  iron  to  the  Nith,  and  that  when  it  left  the  Sleipner  it  was 
in  good  conditioD ;  that  it  was  not  damaged  in  the  slightest,  and 
if  there  was  any  rust  on  it  it  y^as  atmospheric ;  and  that  he  had 
been  engaged  nine  years  in  handling  Swedish  iron. 

On  this  state  of  the  proof  the  only  reasonable  conclusion  is 
that  the  iron  was  in  good  condition  when  it  was  received  on  the 
Nith,  as  stated  in  the  bill  of  lading,  barring  the  atmospheric 
rust,  which  did  not  afiect  its  commercial  value.  Although  the 
burden  of  proof  is  on  the  claimant  to  show  that  the  iron  was 
damaged,  yet  the  decided  weight  of  thQ  evidence,  considering  both 
the  number  and  credibility  of  the  witnesses,  is  to  the  contrary. 

The  claim  that  the  anvils  were  not  in  good  condition  when 
received  on  the  Nith  is  not  made  out  in  proof.  In  fact,  there 
is  no  evidence  worth  considering  in  support  of  it,  and  the  find- 
ing must  be,  as  stated  in  the  bill  of  lading,  that  they  were  in 
"good  condition.'' 

The  next  question  is,  what  caused  the  iron  and  anvils  to  rust  on 
the  voyage,  and  is  the  carrier  liable  for  the  injury  caused  thereby? 

The  evidence  introduced  on  the  question  includes  a  protest 
made  by  the  master  of  the  Nith,  the  first  and  second  mate  and 
the  carpenter,  at  the  British  vice-consulate  in  this  city  on  Sep- 
tember 17, 1887,  and  a  report  of  the  port-warden  of  this  district, 
appointed  under  the  act  of  June  3,  1859,  of  a  survey  of  the  ves- 
sel and  cargo  made  by  him  at  the  request  of  the  consignees  of 
the  former  on  September  20, 1887.  The  protest  was  introduced 
by  the  claimant,  subject  to  the  objection  of  the  libellauts,  and  the 
report  was  introduced  by  the  latter  without  objection. 

The  protest  is  an  ex  parte  statement,  not  required  or  author- 
ized by  any  statute  that  I  am  aware  of.  It  is  made  by  the 
agents  of  and  in  the  interest  of  the  owners,  and  on  general  princi- 
ples it  is  not  competent  evidence  for  them,  though  it  may  be 
used  against  them.  It  purports  to  be  written  by  a  third  person, 
and  not  one  of  the  "appearers."  It  is  said  to  be  made  from  the 
log,  but  the  book  is  not  produced.  (1  Greenleaf  on  Evidence, 
sec.   496;   1   Wharton   on   Evidence,  sec.   648.     See,   also,  2 

Conkb' 's  Admiralty,  338.)     However,  on  their  examination, 

the  master,  mate,  and  carpenter,  each  swore  that  the  protest  was 
correct,  and  it  will  be  considered  as  a  part  of  their  testimony. 
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The  report  is  made  pursuant  to  a  statute^  by  a  public  oiEcer 
acting  under  oath.  The  survey  was  made  at  the  request  of  the 
consignees  of  the  vessel,  and  the  statute  required  the  warden  to 
keep  a  record  of  it,  open  to  the  inspection  of  persons  interested 
in  the  same,  and  to  furnish  a  certified  copy  thereof,  under  his 
"hand  and  seal/'  to  any  person  requiring  it.  In  my  judgment 
this  record,  or  a  copy  thereof,  iB  prima  facie  evidence  of  the  perti- 
nent facts  contained  therein,  for  or  against  the  parties  of  this 
suit.    (1  Wharton  on  Evidence,  sees.  640-643.) 

The  paper  introduced  is  under  the  hand  and  seal  of  the  warden, 
and  purports  to  be  a  triplicate  original.  It  is  neither  the  record, 
which  the  statute  requires  to  be  kept  in  a  "  book/'  nor  a  copy 
thereof.  But  the  warden,  who  was  called  as  a  witness  by  the 
libellant,  testified  that  it  was  in  fact  the  report  of  his  survey, 
and  it  was  so  accepted  by  the  parties. 

There  is  no  conflict  in  the  testimony  as  to  the  place  and  manner 
of  stowing  the  iron  and  anvils.  The  bundles  and  bars  are  from 
eight  to  fourteen  feet  long.  They  were  stowed  "grating  fashion  " 
on  the  floor  of  the  vessel,  properly  dunnaged,  on  either  side  of  the 
main  mast.  The  anvils  were  stowed  around  the  mast  on  either  side 
of  the  kelson.  On  top  of  these  were  placed  three  tiers  of  earthen- 
ware crates,  and  over  all  eight  or  t«n  tiers  of  the  salt  in  sacks. 
Between  the  mast  and  this  cargo  there  was  a  mat  and  an  inch  board. 

On  taking  out  the  cargo  it  was  found  that  sea  water  had  gone 
down  the  mast  in  such  quantity  as  to  wash  out  or  drain  away 
several  sacks  of  salt,  leaving  a  hole  around  the  mast  and  next  to 
the  deck  two  feet  wide  on  either  side.  Going  down  the  damp 
and  wet  from  this  inflow  spread  out  through  the  straw  in  the 
crates  twelve  feet  on  each  side  of  the  mast  and  as  far  aft  but  less 
forward;  but  the  floor  was  dry.  The  straw  in  many  of  the 
crates  when  discharged  was  still  wet  or  moist,  and  in  some  it 
was  soaked  and  rotten.  It  also  appears  that  in  a  blow  ofl^  Cape 
Horn  the  vessel  shipped  considerable  water,  and  that  during  the 
night  of  April  20,  1887,  a  rent  was  made  by  some  means  in  the 
mast-coat,  down  which  the  sea  water  poured  when  the  decks 
were  flooded  for  a  number  of  hours. 

Undoubtedly  this  was  the  way  the  salt  around  the  mast  was 
filled  with  water  and  sluiced  out  into  the  crates  below,  where 
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the  brine  thus  formed  gradually  found  its  way  along  and  through 
the  straw  and  ware  in  the  crates  downward  and  outward  to  the 
iron  and  anvils^  where  it  was  arrested  by  its  affinity  for  the 
metal,  and  converted  into  dry  rust. 

The  protest,  evidently  written  up  in  high  colors  for  effect  on 
shore,  is  filled  with  florid  accounts  of  almost  continual  high 
winds  and  rough  seas,  from  the  river  La  Plata  to  the  Pacific 
Ocean,  during  a  period  of  six  weeks,  in  which  the  vessel  is  rep- 
resented as  straining  and  laboring  as  if  on  the  verge  of  ship- 
wreck. The  casualties,  however,  are  not  material,  except  the 
breaking  of  the  mast-coat,  which  the  claimant  attributes  to  the 
straining  of  the  vessel  in  the  heavy  seas  and  high  winds.  But 
this  is  absurd.  An  iron  vessel  does  not  strain  or  work  as  a 
wooden  one  may.  If  it  did,  the  rivets  which  hold  the  plates 
together  would  soon  be  cut  off  and  the  vessel  go  to  pieces  or  to 
the  bottom.  Neither  did  the  rolling  and  laboring  of  the  vessel 
cause  the  iron  mainmast  to  spring  or  work  so  as  to  tear  the  coat. 
The  mast  is  wedged  tight  in  the  timbers  where  it  passes  through 
between  the  decks,  and  has  four  inches  play  where  it  passes 
through  the  main  deck.  If  the  coat  was  broken  by  the  working 
of  the  mast,  it  would  most  naturally  be  torn  from  its  fastening 
on  the  mast  or  the  deck.  But  the  evidence  is  that  it  was  not  so 
torn,  but  the  seam  which  runs  up  from  the  deck  to  the  mast, 
and  on  the  after  side  of  the  latter,  was  ripped  so  that  a  hand  could 
be  thrust  in  the  opening.  How  it  took  place  does  not  appear^ 
but  it  probably  was  caused  by  the  water  carrying  something  that 
got  adrift  against  it,  or  it  may  be  the  direct  result  of  a  blow 
from  a  volume  of  water  thrown  on  the  deck  by  the  shipping  of 
a  sea.  However,  this  latter  supposition  is  not  very  probable, 
unless  the  coat  was  rotten,  to  which  effect  there  is  some  evidence. 
But  however  this  is,  it  may  be  admitted  that  the  ripping  of  the 
coat,  whatever  caused  it,  was  a  peril  of  the  sea,  within  the  excep- 
tion of  the  bill  of  lading.  And  then  the  question  arises,  did 
the  misconduct  or  negligence  of  the  carrier  contribute  to  the 
injury  resulting  therefrom  to  the  cargo?  or  in  other  words^ 
would  the  exercise  of  proper  skill  and  diligence  in  the  stowage 
of  the  cargo,  or  the  repair  of  the  coat,  have  prevented  thb 
injury^  notwithstanding  the  accident? 
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From  the  evidence  it  appears  that  the  break  in  the  mast-ooat 
occurred  some  time  in  the  night.  The  mate  says  it  was  repaired 
next  morning.  The  carpenter  says:  "It  was  my  place  to  go 
around  in  the  morning  and  evening  and  sound  the  ship;  the 
mast-coat  is  near  the  pumps,  and  that  is  where  I  noticed  it  when 
I  sounded  the  ship  in  the  morning ;  the  seam  was  between  five 
and  six  inches  on  the  aft  part  of  the  mast,  and  the  hole  was  in 
the  seam.^'  He  adds  that  it  was  all  right  when  he  sounded  the 
ship  in  the  evening,  and  in  the  morning  he  discovered  the  break 
and  repaired  it  immediately  by  tacking  a  piece  of  lead  over  it. 

During  this  period  it  appears  that  the  deck  was  flooded  with 
water,  which  may  have  been  running  down  this  hole  for  at  least 
twelve  hours.  This,  in  my  judgment,  was  negligence.  Accord- 
ing to  the  evidence  of  the  claimant,  the  breaking  of  the  mast- 
coat  may  be  expected  under  such  circumstances,  and  particularly 
if  the  material  is  rotten  or  decayed,  as  this  probably  was.  Under 
the  circumstances,  it  should  have  been  discovered  before  it  was. 
But  in  the  protest,  which  is  signed  and  sworn  to  by  these  wit- 
nesses, and  which  they  now  swear  is  correct,  it  is  stated :  "At 
four,  p.  M.  (April  20th),  discovered  seam  of  mainmast-coat  gone, 
caused  by  the  heavy  rolling  and  straining;  a  large  quantity  of 
water  must  have  gone  down  into  the  hold." 

And  the  master  who  made  this  protest,  and  thereby  declared, 
what  is  apparent,  that  "a  large  quantity  of  water  must  have  gone 
down  into  the  hold"  in  this  way,  in  his  answer  to  the  libel,  as 
well  as  his  deposition,  gingerly  admits  that  ^^some  water  was 
precipitated  into  the  hold  "  by  this  means,  but "  is  almost  certain  " 
that  it  did  not  reach  the  iron.  The  protest  also  states  that  on 
April  12th,  "sounded  pumps  and  found  eight  inched  of  water  in 
the  forward  hold  and  six  and  one  half  in  main  hold ;"  while  the 
carpenter  in  his  deposition  says :  "  We  had  no  occasion  to  pump 
her  (the  Nith).  She  made  no  water.  An  inch  or  an  inch  and  a 
half  is  what  we  have  taken  out  of  her." 

But  even  admitting  that  the  water  going  into  the  hold  through 
this  rent  in  the  mast-coat  is  a  peril  of  the  sea  that  could  not  by 
ordinary  skill  and  diligence  have  been  prevented  or  remedied 
sooner  than  it  was,  still,  in  my  judgment,  the  carrier  is  liable  to 
the  libellants  for  the  injury  thereby  done  to  the  iron,  because  it 
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was  iDiproperlj  stowed.  There  are  some  thiugs  that  one  person 
of  commoQ  sense  and  ordinary  intelligence  can  understand  and 
have  an  opinion  about  as  well  as  another,  be  he  ever  so  expeit; 
and  in  my  judgment  one  of  them  is,  that  salt  and  iron,  unless 
it  may  be  pig,  should  not  be  stowed  contiguous  to  one  another, 
and  particularly,  that  the  former  should  not  be  stowed  over  the 
latter,  when  there  is  any  chance  for  water  or  drainage  to  come 
through  or  froo^  the  salt  to  the  iron. 

In  Stevens  on  Stowage,  an  English  work  (1869)  of  admitted 
authority,  it  is  said  (p.  478,  sec.  849) :  "  Salt,  from  its  moisture, 
should  be  divided  by  bulkheads  from  other  goods ;  even  crates 
should  not  come  in  contact,  for  the  straw  will  rot  and  breakage 

ensue The  evaporation  from  salt,  which  settles  against 

the  under  parts  of  the  de(*'ks,  will,  when  it  falls,  prove  very 
injurious  to  some  descriptions  of  perishable  goods  below,  iron 
and  machinery  especially." 

But  it  is  said  that  this  was  dry  salt;  and  so  I  suppose  is  the 
salt  of  commerce  generally.  But  however  dry  it  may  be  when 
shipped,  it  will  absorb  the  moisture  around  it;  and  if  any  water 
fiills  on  it  from  above,  it  will  drain  out  below  in  the  form  of  brine 
and  corrode  and  destroy  whatever  iron  it  comes  in  contact  with. 

Of  course,  the  master  says  it  was  properly  stowed.  The  mate 
avoids  giving  an  opinion  on  the  question,  and  says  the  iron  was 
in  the  ship  before  the  salt  was  offered,  and  the  master  had  to 
take  it.  But  the  stevedores,  who  know  more  about  the.  matter 
than  the  mate,  speak  of  this  salt  as  a  part  of  the  cargo,  while 
yet  the  iron  was  unstowed.  And  the  mate  is  mistaken  as  to  the 
law.  A  carrier  is  not  bound  to  take  goods  which  are  likely  to 
injure  goods  already  received  for  carriage.     (2  Pars.  Con.  174.) 

But  it  is  not  likely  that  the  master  had  anything  to  do  with 
receiving  or  stowing  the  cargo.  The  owners  put  the  Nith  up, 
for  Portland,  and  the  freight  clerk  received  the  freight  as  it 
came  on  the  quay  and  gave  receipts  for  it,  which  were  afterwards 
extended  into  formal  bills  of  lading  and  signed  by  the  master  as 
the  agent  of  the  owners;  and  in  the  mean  time  the  cargo  was 
stowed  by  the  stevedores,  who  were  especially  employed  by  the 
owners  for  that  purpose. 

On  the  trial  the  claimant  produced  six  witnesses  who  testified 


380  The  Nith.  [Dist.  Ct 

OpiuioD  of  the  Court— Deadv,  J,  [Augnstp 

as  experts  that  the  stowage  was  good.  Three  of  them  are  Brit- 
ish ship-masters  temporarily  in  this  port.  One  of  them,  tbo 
master  of  the  Roscrana,  undertook  to  emphasize  his  testimony 
on  this  point  by  saying  that  on  his  voyage  out  from  Liverpool 
he  had  brought  a  cargo  of  salt  and  iron,  in  which  the  latter  was 
stowed  in  the  hold  under  the  salt.  But  on  being  presented  with 
bis  own  bill  of  lading  for  520  bundles  and  bars  of  Swedish  iron, 
noted,  "  Stowed  in  'tween  decks/'  he  was  taken  aback,  and  tried 
to  get  out  of  the  dilemma  by  saying  there  was  some  pig  iron 
stowed  in  the  hold. 

On  the  other  hand,  the  libellants  produced  five  witnesses  who 
testified  as  ex()erts  that  this  iron  was  badly  stowed,  and  that  salt 
should  never  be  stowed  over  iron,  except  pig,  unless  a  tight  deck 
or  bulkhead  is  put  between  them,  which  will  carry  the  drainage, 
if  any,  to  the  sides  of  the  vessel.  These  witnesses  are  all  persons 
of  good  standing  in  this  community.  They  are  not  sea  tramps, 
here  to-day  and  gone  to-morrow,  but  men  of  substance  and  per- 
manence, who  are  responsible  for  what  they  say.  They  are  all 
seamen  now  living  ashore.  Four  have  served  as  masters  for 
many  years,  and  the  other,  who  rose  to  the  rank  of  first  officer, 
is  now  engaged  in  the  hardware  business. 

Their  testimony,  under  the  circumstances,  far  outweighs  that 
of  the  claimants  on  this  question.  But  as  I  have  said,  it  needs 
no  expert  testimony  to  show  that  this  stowage  was  bad.  The 
fact  is  apparent  to  any  person  of  common  sense  and  ordinary 
intelligence. 

But  the  error  of  this  stowage  can  be  demonstrated  on  another 
ground  beyond  cavil.  Admitting  for  the  present,  that  the  salt 
might  have  been  safely  stowed  over  this  iron,  as  it  was,  still,  it 
should  not  have  been  stowed  so  near  the  mast.  One  of  the  most 
candid  and  considerate  of  the  claimants'  seafaring  witnesses, 
C.  C.  Planch,  admitted  that  in  this  particular  the  stowage  was 
bad,  and  that  the  dunnage  between  the  salt  and  the  mast  ought 
to  have  been,  at  least,  four  or  five  inches,  instead  of  one  or  two; 
and  in  my  judgment  he  might  well  have  said  one  or  two  feet, 
and  included  the  crates  and  iron  as  well  as  the  salt.  Had  this 
been  the  case,  the  water  that  went  down  the  rent  in  the  mast- 
coat  would  have  run  ofl:'  to  the  bottom  of  the  vessel  without 
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touching  the  cargo.  The  fact  that  the  mast-coat  is  liable  to 
break  in  sudi  weather,  as  may  be  expected  off  the  Horn  in  the 
passage  to  the  west  during  the  winter,  is  a  circumstance  which 
proper  skill  and  diligence  in  stowing  cargo  will  take  into  con- 
sideration and  provide  against.  This  was  certainly  not  done  in 
this  case,  when  at  least  four  or  five  feet  of  salt  was  stowed  over 
crates  and  iron  within  an  inch  or  so  of  the  mast.  And  so,  when 
the  peril  came,  and  the  water  went  down  the  mast  in  a  stream 
of  some  inches  in  quantity,  it  necessarily  came  in  contact  with 
the  salt,  which  carried  it  downward  and  outward,  on  either 
hand,  in  the  form  of  pickle,  to  the  straw  in  the  crates,  which 
naturally  conducted  it  still  farther  in  the  same  direction,  until, 
as  I  have  said,  it  was  arrested  by  its  affinity  for  the  iron,  and 
converted  into  rust. 

And  this  gives  occasion  to  notice  the  argument  or  suggestions 
of  some  of  the  claimants'  ex{)ert  witnesses,  that  the  presence  of 
the  salt  added  nothing  to  the  peril,  as  the  sea  water  that  went 
down  the  rent  was  sufficient  to  have  rusted  the  iron  anyway. 
But  the  difference  between  the  corrosive  power  of  simple  sea 
water,  which  contains  only  fuur  ounces  of  salt  to  the  gallon,  and 
water  drained  through  a  bank  of  salt  and  containing  probably 
thirty-three  per  centum  of  the  same,  is  something  material. 
Besides,  if  the  salt  had  not  been  there,  the  water  would  not  have 
been  diverted  from  a  direct  line,  and  at  most  would  only  have 
wetted  the  ends  of  the  iron,  and  the  injury  would  have  been 
comparatively  small.  But,  in  ray  judgment,  it  was  bad  stowage 
to  place  either  of  the  articles  so  near  the  mast,  where  they  were 
liable  to  become  wet  or  even  moist  from  the  passage  of  water 
down  the  same. 

If  the  salt,  crates,  iron,  and  anvils  had  been  dunnaged  away 
from  the  mast  one  or  two  feet,  the  water  that  went  through  the 
rip  in  the  roast-coat  would  have  passed  down  to  the  bottom  of 
the  vessel  without  touching  either  of  them,  and  the  cargo  would 
have  reached  its  destination,  so  far  as  this  peril  is  concerned,  in 
good  condition. 

Admitting  that  the  cai^o  was  properly  stowed  in  every  other 
respect,  it  was  faulty  in  this.  It  was  the  duty  of  the  carrier  to 
guard  against  this'  peril  of  the  sea  by  leaving  a  sufficient  space 
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between  the  cargo  and  the  maat  to  allow  any  leakage  at  this 
point  to  pass  directly  down  the  latter  without  conling  in  contact 
with  the  former,  into  the  bottom  of  the  vessel,  and  within  the 
suction  of  the  pnmps. 

In  The  Beeside,  2  Sum.  371,  Mr.  Justice  Story  says:  "Dan- 
gers of  the  seas,  whether  understood  in  its  most  limited  sense, 
as  importing  only  a  loss  by  the  natural  accidents  peculiar  to  that 
element,  or  whether  understood  in  its  more  extended  sense,  as 
including  inevitable  accidents  upon  that  element,  must  still,  in 
either  case,  be  clearly  understood  to  include  such  losses  as  are  of 
an  extraordinary  nature,  or  arise  from  some  irresistible  force,  or 
some  overwhelming  power,  which  cannot  be  guarded  against  by 
the  ordinary  exertions  of  human  skill  and  prudence." 

In  Richards  v.  Hansen^  1  Fed.  Rep.  61,  Mr.  Justice  Clifford, 
after  citing  this  passage  from  the  opinion  in  The  Reeside,  mpra^ 
says :  "  Hence  it  is  that  if  the  loss  occurs  by  a  peril  of  the  sea 
that  might  have  been  avoided  by  the  exercise  of  any  reasonable 
skill  or  diligence  at  the  time  when  it  occurred,  it  is  not  deemed 
to  be  in  the  sense  of  the  phrase,  such  a  loss  by  the  perils  of  the 
sea  as  will  exempt  the  carrier  from  liability." 

In  this  case  there  was  a  manifest  failure  to  exercise  such  skill 
and  diligence:  (1)  In  discovering  and  repairing  the  rent  in  the 
mast-coat,  assuming  that  it  was  broken  in  the  night,  and  not 
discovered  or  repaired,  as  stated  in  the  protest,  until  four,  p.  M., 
the  next  day;  (2)  in  stowing  the  salt  over  the  iron  and  anvils, 
as  was  done ;  and  (3)  in  stowing  the  iron,  crates,  and  salt,  and 
particularly  the  latter,  around  the  mast  without  leaving  suffi- 
cient space  for  any  water  that  might  come  through  the  mast-coat 
to  pass  down  without  coming  in  contact  with  the  cargo. 

The  only  remaining  question  is  that  of  damages.  The  meas- 
ure of  damages  in  this  class  of  cases,  where  there  has  been  a 
failure  to  deliver,  is  the  current  value  of  the  goods  at  the  port 
of  destination,  with  interest  on  the  same.  Some  of  the  authori- 
ties say  that  the  allowance  of  interest  should  depend  on  circum- 
stances. But  I  do  not  see  why  it  should  be  disallowed  in  any 
case  where  the  shipper  is  entitled  to  damages  for  non-delivery. 
From  the  date  of  such  non-delivery  the  owner,  by  the  fault  of 
the  carrier,  is  deprived  of  the  use  of  the  money  or  capital  invested 
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in  the  goods,  and  should  have  redress  by  being  allowed  legal 
interest  thereon.  The  tendency  of  the  modern  authorities  is  to 
allow  interest  in  all  cases,  and  surely  this  is  one  in  which  it 
ought  to  be  allowed,  if  in  any. 

The  libellants  are  wholesalers  and  jobbers  in  iron,  and  sell  to 
retailers  and  consumers  in  this  market.  The  current  price  at 
this  port,  in  their  trade,  of  the  iron  and  anvils,  at  the  time 
delivery  ought  to  have  been  made,  is  the  measure  of  their  dam- 
ages; and  that  is  the  sum  claimetl  in  the  libel — $3,700.17. 
(ITie  Gold  Hunter,  Blatchf.  &  H.  308 ;  Sutherland  cm  Damages, 
217;  3L  &  3L  Rif.  Cd.  v.  Jurey,  111  U.  S.  596;  Flanders  on 
Maritime  Law,  158,  n.  4;  Watkiiiaon  v.  La^ighton,  8  Johns.  216; 
Bracket  v.  McNair,  14  Johns.  170;  Sturges  v.  Bisadly  42  N.  Y. 
464 ;  Carver,  C.  S.  sec.  727 ;  Sedgwick  on  Damages,  365.) 

Oue  year  and  ten  days  have  elapsed  since  the  arrival  of  the 
Nith  in  this  port,  and  allowing  ten  days  for  the  delivery  of  the 
goods,  the  libellants  are  entitled  to  the  legal  rate  of  interest — eight 
per  centum  on  the  amount  of  the  damages  for  one  year — $296.01. 

A  decree  will  be  entered  that  the  libellants  recover  the  sum 
of  $3,996.18,  together  with  their  costs  and  disbursements;  and 
unless  the  same  is  paid  within  ten  days  from  the  date  of  the 
decree,  execution  may  issue  to  collect  the  amount  from  the 
stipulators. 


James  B.  Montgomery  v.  The  United  States. 

OXBCDTT  COXTBT,  DUTBIOT  OF  ObEGON. 
BXPTBMBEB  8,  1888. 

1.  Cii&iK  TO  A  Pateitt  fob  Lakd.— The  word  '* claim,"  as  Dsed  in  the  act  of  1887 
(24  Stats.  605),  giving  this  court  jnriBdiction  to  hear  and  determine  certain  claims 
agaiiiBt  the  United  States,  includes  a  "claim"  by  a  purchaser  of  timber  land 
nnder  the  act  of  1878  (20  Stats.  89)  to  have  a  patent  issue  for  the  same.  (The 
ruling  in  Jones  y.  United  States  affirmed.) 

It.  Sale  of  Timber  Land  Undeb  Act  of  1878.  —  A  sale  of  timber  land  under  the 
act  of  1878.  by  the  register  and  receiver  of  the  local  land  office,  is  completed  on 
the  payment  of  the  purchase  price  and  the  delivery  of  the  certificate  or  receipt 
therefor,  and  it  is  not  necessary  that  the  same  should  be  ratified  or  confirmed  by 
the  oommissiouer  of  the  general  land  office ;  but  it  is  the  duty  of  such  commi»> 
aioner  on  receiving  *'  the  papers  and  testimony  in  the  case"  from  the  local  land 
office,  if  it  appears  prima  facie  therefrom  that  the  law  has  been  complied  with, 
to  cause  a  patent  to  issue  thereon  to  the  purchaser. 
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8.  JuBiSDicnoic  OF  Equitt  Df  Pkbbonam  avd  Undsb  thx  Act  of  1887.— -A  court 
of  equity  has  jurisdiction  of  suit  to  compel  the  specific  performance  of  a  contract 
to  couyey  land,  without  reference  to  the  locality  of  the  name ;  and  this  court  haa 
juriBdiction  under  the  act  of  1887  of  a  suit  against  the  United  States  to  compel 
the  issue  of  a  patent  to  a  purchaser  of  timber  land  under  the  act  of  1878,  althooigph 
the  same  is  situated  in  Washington  territory. 

Before  Dbady,  District  Judge. 
J/r.  W.  Scott  Beebe  and  Mr.  James  JST.  KeUi/y  for  the  plaintiff. 
Mr.  Lewis  L,  McArthur,  for  the  defendant. 

Deady,  J.  This  suit  is  brought  under  the  act  of  March  3, 
1887  (24  Stats.  505),  entitled  "An  to  provide  for  the  bringing 
>f  suits  against  the  government  of  the  United  States/^  to  oompel 
Jie  issue  of  a  patent  to  the  petitioner  to  the  southwest  quarter 
of  section  10,  in  township  9  north,  of  range  1  west,  of  the  Wal- 
lamet  meridian. 

It  is  alleged  in  the  petition  that  the  petitioner  resides  in 
Multnomah  County,  Oregon  ;  and  it  appears  therefrom  that  the 
land  in  question  is  situated  in  Cowlitz  County,  Washington  ter- 
ritory, and  is  of  the  value  of  $5,000  and  not  more  than  $10,000; 
that  on  October  28,  1882,  said  land  was  surveyed  public  land 
of  the  United  States,  and  subject  to  entry  and  purchase  under 
the  act  of  June  3,  1878  (20  Stats.  89),  for  the  sale  of  timber 
lands  in  the  Pacific  states,  including  Washington  territory,  "and 
was  valuable  chiefly  for  timber,  but  unfit  for  cultivation;'^  that 
on  said  October  28th  the  petitioner  was  a  citizen  of  the  United 
States,  and  having  complied  with  the  requirements  of  said  act 
and  the  regulations  governing  the  acquisition  of  lands  thereunder, 
so  as  to  enable  him  to  pay  for  the  same  and  claim  a  patent 
therefor  from  the  United  States,  did  on  said  day,  at  the  United 
States  land  office  at  Vancouver,  Washington  territory,  purchase 
said  land  from  the  defendant,  and  did  then  and  there  pay  to  the 
receiver  of  said  land  office  the  purchase  price  therefor,  to  wit, 
the  sum  of  $400,  or  $2.50  an  acre;  and  that  said  receiver  gave 
the  petitioner  "a  certificate  or  receipt"  for  said  money,  as  "being 
in  full  "  for  said  land. 

That  the  defendant  keeps  and  retains  said  money;  and  its 
servants,  whose  duty  it  is  to  execute  and  deliver  to  the  petitioner 
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a  patent  for  said  land,  althoagh  often  requested,  refufle  so  to  do, 
and  deny  the  right  of  the  petitioner  to  have  the  same,  or  to  any 
interest  therein. 

The  prayer  of  the  petition  is  that  the  ooart  will  decree  that 
the  defendant  issne  to  the  petitioner  a  patent  for  aaid  land. 

Due  serviee  was  made  of  the  petition,  as  provided  in  section 
6  of 'the  act  of  1887/and  the  district  attorney  appearo  for  thB 
defendant  and  demurs  to  the  petition. 

The  causes  of  demnrrer  are  the  same  as  those  that  were  argued 
and  determined  in  Jones  v.  Uie  United  StaJtoB,  decided  in  this 
court  on  July  16,  1888,  in  which  it  was  held  that  an  applicant 
for  land  under  the  timber  act  of  1878,  ^^  becomes  the  purchaser 
thereof  when  be  makes  the  prescribed  proof  to  Uie  saiiefadi&n 
of  the  register  and  pays  the  prescribed  price  therefor,"  and 
''when 'the  .certificate  of  purchase  is  issued  the  applicant  the 
land  described  therein  becomes  his  property.     The  bare  legaB 
title  is  all  that  remains  in  the  vendor  in  isnst  for  the  vendee;; 
and  if  it  was  the  case  of  a  private  person,  a  court  of  eq^iity 
would  compel  him  to  perform  his  part  of  the  contract  by  execut* 
ing  and  delivering  to  the  vendee  the  proper  conveyance  thereof;.'" 
and  (2)  that  ''the  claim''  against  the  United  States  for  a  patent: 
arising  on  this  contract  of  sale  with  the  petitioner  i»in  its  nature- 
"enforcible  by  a  suit  in  equity  in  this  court  for  a  specific  per- 
formance of  the  same;  and  this  brings  the  petitioner  within  the 
act  of  1887,  which  gives  her  the  right  to  sue  the  United  States 
on  any  claim. arising  on  contract,  by  a  suit  in  equity^. as  if  tbe^ 
United  States  were  suable,  which  must  mean>  as  if  the  United 
States  was  a  private  person;"  and  also,  (1).  that  the  land  in 
question  is  without  the  territorial  jurisdiction  of  the  court;  and' 
(2)  that  this  sale  under  the  act  of  1878  is  not  binding  on  the 
government  until  it  b  ratified  or  confirmed  by  the  commissioner 
of  the  general  land  office. 

As  to  the  second  point,  it  is  sufficfent  to  say  that  the  statute 
provides  that  on  payment  of  the  purchase  money  '^  the  applicant 
may  be  permitted  to  enter  the  same uid  on  the  trans- 
mission to  the  general  land  office  of  the  papecsand  the  testimony 
in  the  case  a  patent  shcUl  issue  thereon." 

It  may  be  admitted  that^  noth withstanding  the  peremptory 
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language  of  the  statute,  ^'the  papers  and  testimony  in  the  case'' 
must  show  a  prima  facie  corapliauoe  with  the  law  before  the 
purchaser  is  entitled  to  the  patent.  And  if  there  was  any  fraud 
in  the  proceeding  before  the  local  land  ofBce,  sufficient  to  vitiate 
the  purchase  and  overcome  the  prima  facie  case,  the  government 
can  set  it  up  as  a  defense  to  the  suit  for  specific  performance, 
where  the  rights  of  the  parties  may  be  examined  and  passed  on 
judicially  as  they  ought  to  be. 

As  to  the  first  point,  the  objection  is  founded  on  a  misconcep- 
tion of  the  nature  of  the  suit.  This  is  not  a  local  action  to 
recover  the  possession  of  the  land,  but  a  transitory  one  to  enforce 
the  specific  performance  of  a  contract  concerning  the  same.  In 
such  a  proceeding  a  court  of  equity  operates  by  its  decree  in  per-* 
sonam  on  the  defendants,  and  not  in  rem  on  the  subject-matter; 
and  therefore  it  matters  not  whether  the  land  which  is  the  sub- 
ject of  the  contract  is  within  the  territorial  jurisdiction  of  the 
court  or  not.  If  theoourt  gets  jurisdiction  of  the  parties  it  has 
jurisdiction  to  determine  what,  if  any,  contract  exists  between 
them,  and  enforce  it  against  the  party  in  default ;  and  may  com- 
pel obedience  to  its  decree  by  proceedings  in  the  nature  of  pun- 
ishment for  contempt.  (3  Pomeroy's  Eq.  sec.  1317;  2  Story's 
IBq.  sec.  743.) 

But,  assuming,  as  I  do,  that  *Hhe  claim"  of  the  plaintiff  is 
within  the  purview  of  the  act  of  1887,  this  court  has  jurisdiction 
in  this  case  without  reference  to  the  locality  of  the  land,  simply 
because  Congress  by  that  act  has  conferred  it.  The  petitioner 
is  required  to  bring  his  suit,  not  in  the  district  where  the  land  is 
situated  but  iu  that  in  which  he  resides.  The  United  States 
is  potentially  existent  or  resident  throughout  the  states  and  ter- 
ritories, and  agrees  by  the  terms  of  the  act  to  submit  to  the 
jurisdiction  of  the  court  in  which  the  suit  is  brought,  on  due 
notice  thereof  being  given  to  its  attorney  and  representative. 
And  thus  the  court  gets  jurisdiction  of  the  parties  and  the  cause, 
:  and  it  is  immaterial,  either  under  the  statute  or  the  general 
principles  of  equity  jurisdieiioQ,  where  the  land  for  which  the 
;{kateQt  is  sought  may  lie. 

The  demurrer  is  overruled* 
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Frederick  W.  Sharon,  as  Executor,  Complainant,  t;. 
David  S.  Terry  and  Sarah  Althea  Terry,  his  Wife, 
Defendants. 

Francis  G.  Newlands,  as  Trustee,  et  al..  Complainants, 
V.  David  S.  Terry  and  Sarah  Althea  Terry,  his 
"Wife,  Defendants. 

OZBOUn  OOTJBT,  NOBTHSBN  DiBTBIOT  OV  ClLIFOBiaA. 

Sbptxmbxb  8,  1888. 

L  RirrrAL  ov  Smr  Abated  vt  Diath — Ounonoira  to  Ooll&tbbal  Attaok. — Upon 
proceedings  to  reviTe  a  Boit  in  equity  abated  by  the  death  of  the  complainant,  for 
the  pnrpoee  of  ezecating  a  iinal  decree  which  has  been  rendered  in  such  snit,  no 
objections  can  be  taken  which  could  have  been  orged  when  the  original  bill  was 
pending,  except  want  of  Jurisdiction  apparent  upon  the  record.  An  attack  upon  a 
Judgment  or  decree  in  a  proceeding  to  reviye  it  is  a  collateral  attack,  and  can  only 
avail  when  there  is  a  want  of  Jurisdiction,  either  of  the  parties  or  of  the  subject 
matter. 

2.  JxTBiBDionoN  TO  Canoxl  Fobosd  Mabbiagb  Ookt&aot— Momn  Yauje. — The 
circuit  courts  of  the  United  States  have  Jurisdiction  to  cancel  a  written  con- 
tract of  marriage  on  the  ground  of  its  forgery.  Such  contract,  if  genuine,  and 
follo*^^  by  the  requisite  consummation,  imposes  upon  the  husband  from  its 
date  the  obligation  to  support  the  wife,  and  confers  upon  the  wife  certain  rights 
in  his  property,  and  such  obligation  and  rights  measure  the  sum  or  value  of  the 
matter  in  dispute  in  a  suit  to  cancel  such  written  contract,  within  the  meaning 
of  the  acts  of  Congress  requiring  a  certain  value  to  such  matter  in  order  to  give 
the  circuit  courts  of  the  United  States  Jurisdiction.  Where  the  controversy  is 
not  respecting  the  amount  or  value  in  dispute,  such  amount  or  value,  when 
necessary  to  the  jurisdiction,  may  be  shown  by  the  evidence  produced  in  the 
case,  or  by  affidavits  filed  when  the  question  of  jurisdiction  is  raised. 

8.  Savs— PBOPEsn  BiORTB  AaAiHST  HuBBAiix>.--The  right  of  action  to  cancel  a 
marriage  contract,  which,  if  genuine,  and  followed  by  the  requisite  consumma- 
tion as  mentioned  above,  would  create  rights  in  the  property  of  the  alleged 
husband,  survives  to  his  executor  or  administrator. 

i.  TBANSonB  OF  Pbofsbtt  Pxndino  Suit.— The  transfer  of  the  property  of  the 
plaintiff  in  a  suit  to  cancel  a  forged  marriage  contract  while  such  suit  is  pending 
does  not  abate  it,  if  the  plaintiff  retain  a  right  during  bis  lillB  to  claim  the  rents 
and  profits  thereof,  and  the  purchasers  or  beneficiaries  under  such  transfer  are 
entitled  to  the  benefit  of  the  decree  rendered  in  such  suit  canceling  the  contract, 
to  protect  the  property  from  claims  made  under  or  by  virtue  of  it. 

6b  JtTRisniOTioH— Fibst  Sxtit  CoMMBNGsn.— Where  the  Jurisdiction  of  the  circuit 
court  of  the  United  States  has  attached  in  a  suit  brought  by  a  citizen  of  a  state 
other  than  that  in  which  the  court  is  held,  the  right  of  the  plaintiff  to  prosecute 
his  suit  in  such  court  to  a  final  determination  there  cannot  be  arrested,  defeated, 
or  impaired  by  any  subsequent  action  or  proceeding  of  the  defendant  respecting 
the  same  subject-matter  in  a  state  court. 

6.  Comrr  Fduit  Obtainimo  JuBisDionoir,  Betaimb  It.— Where  dillbrent  courts  may 
entertain  jurisdiction  of  the  same  subject,  the  court  which  first  obtains  Jurisdic- 
tion will,  with  some  well-recognized  exceptions,  retain  it  to  the  end  of  the  contro- 
Tersy,  either  to  the  entire  exclusion  of  the  other,  or  to  the  exclusion  so  fiu:  as  to 
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render  the  latter*!  dedaion  labordixutte  to  that  of  the  ooort  first  obtaining  Jiaie- 
dictlon»  and  it  is  immaterial  which  court  renders  the  first  jadgmeni  or  decree. 

7.  Buni— Ezoxpnom. — The  exoeptfons  to  the  mle  that  priority  of  Joriediction 

controls  priority  of  decision  are,  Jlnt,  where  the  same  pUinttff  has  lehsd  in 
different  suits  a  determination  of  the  same  matter ;  and,  aecond,  where  the  eases 
are  upon  contracts  or  obligations,  which,  from  their  nature,  are  merged  in  the 
Judgment  rendered,  the  subject  upon  which  the  first  suit  is  fonndsd  hating  thus 
ceased  to  exist. 

8.  DBOBaB  Oavcbuko  Foboxd  iHBTftUMBMT — EmpoT  OF.  *  The  deevee  of  a  cixcuit 

court  of  the  United  States  canceling  a  forged  marriage  contract,  may  be  used  to 
stay  the  enforcement  of  judgments  for  property  rights  recorered  upon  such  con- 
tract in  a  sQbseqa«nt  suit  in  a  state  court 

9.  BiCTioii  720  or  thb  Bicyiskd  Statutks  Oohbtbdsd.^  Section  720  of  the  Berlsed 

Statutes,  prohibiting  injunctions  by  any  court  of  the  United  States  to  stay  pro- 
eeedings  in  a  state  court,  does  not  apply  where  the  federal  court  has  first  obtained 
Jurisdiction  of  the  subject-matter  of  the  proceedings,  and  of  the  parties  in  the 
state  court.  This  ssotion  must  be  construed  in  connection  with  section  716  of 
the  Berised  Statutes,  which  provides  that  the  IMenl  courts  shall  have  power  to 
issue  all  writs  which  may  be  necessary  for  the  esersise  of  their  respective  Juris- 
dictions, and  agreeable  to  the  ussges  and  prinoipke  of  law. 

£efore  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  aud 

Sabin,  District  Judge. 

STATEMENT  OF  THE  CURSES* 

These  cases  are  brought  to  revive  and  carry  into  execution  a 
final  decree  of  this  court  in  the  suit  of  William  8haron  v.  Sarah 
Althea  SiUy  entered  as  of  the  twent7-*ninth  day  of  September, 
1886.  On  the  third  day  of  October,  1883,  William  Sharon,  a 
citizen  of  the  state  of  Nevada,  since  deceased,  instituted  in  the 
circuit  court  of  the  United  States  for  the  district  of  California,  a 
suit  in  equity  against  Sarah  Althea  Hill,  now  Sarah  Althea  Terry, 
to  obtain  its  decree  adjudging  a  certain  paper  in  her  possession, 
purporting  to  be  a  declaration  of  marriage  between  them,  to  be 
a  foi^ry,  and  enjoining  its  use  and  directing  its  cancellation. 

In  his  complaint,  after  stating  his  cilizen^liip  in  Nevada,  and 
the  citizenship  of  the  defendant  in  California,  be  set  forth  in 
substance  this:  That  he  was  and  had  been  for  some  years  an  un- 
married man ;  that  formerly  he  was  the  husband  of  Maria  Ann 
Sharon,  who  died  in  May,  1875;  and  that  he  had  never  been 
the  husband  of  any  other  person ;  that  there  were  two  children 
living,  the  issue  of  that  marriage,  and  also  grandchildren,  the 
children  of  a  deceased  daughter  of  the  marriage;  that  he  was 
possessed  of  a  large  fortune  in  real  aud  personal  property;  was 
extensively  engaged  in  business  enterprises  aud  ventures,  and 
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had  ar  wid«  business  and  social  connection ;  t^at^  as  he  was  in- 
fbrmed;  the  defendant  was  an  anmarried  woman  of  abont  thirty 
years  of  age,  for  some  time  a  resident  of  San  Francisco;  that 
within  two  months  then  past  she  had  repeatedly  and  publicly 
daimed  and  represented,  and  then  declared  and  represented  that 
she  was  his  lawful  wife;  that  she  falsely  and  fraudulently  pre- 
tended that  she  was  duly  married  to  him  on-  the  twenty-fifth  day 
of  August,  1880;  at  the  city  and  county  of  San  Francisco ;  that 
on  that  day  they  had  jointly  made  a  declaration  of  marriage,  show-* 
ing  the  names,  ages,  and  residences  of  the  parties,  jointly  doing 
the  acts  required  by  section  76  of  the  Civil  Code  of  California  to 
constitute  a  marrii^  between  them,  and  that  thereby  they  became 
and  were  husband  and  wife  according  to  the  law^of  that  state,  y 

The  complainant  further  allied  that  these  several  claims, 
representations,  and  pretensions  were  wholly  and  maliciously 
&lse,  and  were  made  by  her  for  the  purpose  of  injuring  him  in 
his  property  business,  and  social  relations;  for  the  purpose  of 
obtaining  credit  by  the  use  of  his  name  with  merchants  and 
others,  and  thereby  compdling  him  to  maintain  her;  and  for 
the  purpose  of  harassing  him,  and  in  case  of  his  death,  his  heirs 
and  next  of  kin  and  legatees,  into  payment  of  large  sums  of 
money  to  quiet  her  false  and  fraudulent  claims  and  pretensions. 
He  also  set  forth  what  he  was  informed  was  a  copy  of  the  dec* 
laration  of  marrii^,  and  alleged  that  if  she  had  any  such  iustru* 
ment  it  was  '^ false,  forged,  and  counterfeited^';  that  he  never  on 
the  day  of  its  date,  or  at  any  other  time,  made  or  executed  such 
document  or  declaration,  and  never  knew  or  heard  of  the  same 
until  within  a  month  previous  to  that  time,  and  that  the  same 
was  null  and  void  as  against  him,  and  ought  in  equity  and  good 
conscience  to  be  so  declared,  and  ordered  to  be  delivered  up,  to 
be  annulled  and  canceled.    ^ 

The  complaint  concluded  with  a  prayer  that  it  be  adjudged 
and  decreed  that  the  said  Sarah  Althea  Hill  was  not  and  never 
had  been  the  wife  of  the  complainant;  that  he  did  not  make  the 
said  joint  declaration  of  marriage,  or  any  marriage  between- 
them,  and  that  she  be  perpetually  enjoined  and  restrained  from 
making  said  all^ations,  representations,  and  pretensions  of  mar- 
riage with  him ;  that  said  contract  or  joint  declaration  of  mar-« 
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riage  be  decided  and  adjudged  to  be  ^'false^  fraaduleoiy  forged, 
and  counterfeited/'  and  ordered  to  be  delivered  up,  to  be  caii- 
oeled  and  annulled,  acoording  to  the  practice  of  courts  of  equity 
in  like  cases;  and  that  he  might  have  such  other  and  further 
relief  as  the  nature  and  justice  of  the  case  might  require. 

The  complaint  was  verified  in  the  usual  form  by  his  oath. 
It  was  filed,  as  stated  above,  October  3, 1883,  and  on  the  same 
day  a  subpoena  was  issued  thereon,  which  was  personally  served 
by  the  marshal  on  the  defendant,  at  San  Francisco,  two  days 
afterwards  —  October  5th. 

On  the  3d  of  December  following,  the  defendant  appeared  in 
the  suit  by  solicitors,  giving  her  name  as  Sarah  Althea  Sharon, 
and  demurred  to  the  complaint  on  the  allied  ground  that  it  did 
not  contain  any  matter  of  equity  whej'eon  the  court  could  make 
any  decree  or  give  the  complainant  any  relief  against  her.  The 
demurrer  was  argued  at  the  ensuing  February  term  in  1884, 
and  overruled,  with  leave  to  the  defendant  to  answer  by  the 
next  rule  day  on  the  usual  terms.  The  case  as  presented  was 
held  to  be  a  proper  one  for  equitable  relief.  ''This  supposed 
contract,^'  said  the  court,  ''is  alleged  to  be  a  forgery,  and  to  be 
fraudulent.  It  purports  to  be  in  writing  and  to  be  signed  by 
the  parties;  and  the  defendant  claims  by  virtue  of  it  to  be  the 
wife  of  complainant,  and  to  have  an  interest  in  his  property, 
which  is  alleged  to  be  of  the  value  of  several  millions  of  dollars. 
There  is  no  adequate  remedy  at  law  for  complainant  against  the 
claim  set  up,  under  the  alleged  contract,  and  no  means  at  law 
to  annul  it  at  the  suit  of  complainant.  The  defendant  can 
choose  her  own  time  for  enforcing  her  claim  under  the  alleged 
contract,  even  after  the  death  of  the  other  party.  Fraud  has 
always  been  one  of  the  principal  heads  of  equity  jurisdiction.'' 

"The  instrument  in  question  is  alleged  to  be  a  forgery  and  a 
fraud.  If  it  is  a  forgery,  it  is  of  course  a  fraud  also.  The  only 
parties  who  appear  to  have  any  personal  knowledge  of  the  facts, 
so  far  as  indicated  —  who  personally  know  anything  about  this 
transaction — are  the  two  parties  to  the  alleged  fraudulent  con- 
tract. One  is  alleged  to  be  many  years  older  than  the  other, 
the  complainant  being  alleged  to  be  sixty  and  defendant  twenty- 
.seven  years  old.    The  elder,  in  the  ordinary  course  of  nature,  is 
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more  liable  to  die,  and  the  contract^  in  sach  an  event,  would  be 
in  control  of  the  defendant,  without  any  testimony  to  defeat  the 
fraud,  if  fraud  there  be.  The  right  to  several  millions  of  prop- 
erty might  be  in  after  years  affected  and  controlled  by  reason 
of  the  allied  fraud.  A  great  wrong  and  injustice  may  be  thus 
perpetrated  in  consequence  of  it,  unless  a  court  of  equity  can 
take  hold  of  and  cancel  it.  There  is  no  way  by  an  action  at 
law,  that  we  are  aware  of,  to  meet  the  conditions  or  effectually 
dispose  of  this  instrument.^'  (10  Sawy.  49,  50.)  And  again : 
''If  there  is  no  remedy  in  equity  for  such  a  wrong  as  is  charged, 
then  the  law  is  indeed  impotent  to  protect  the  community  against 
fifaads  of  the  most  far-reaching  and  astounding  character.'' 

After  the  case  had  been  commenced  in  the  circuit  court  of  the 
United  States  and  process  served,  the  defendant,  by  the  name 
of  Sarah  Althea  Sharon,  commenced  an  action  in  one  of  the 
superior  courts  of  the  city  and  county  of  San  Francisco  against 
the  said  William  Sharon,  alleging  in  her  complaint  that  they 
had  been  married  by  virtue  of  the  said  declaration  of  marriage 
— that  is,  the  same  contract  for  the  cancellation  of  which,  on 
the  alleged  ground  of  its .  forgery,  the  suit  in  the  circuit  court 
of  the  United  States  had  been  commenced  — and  praying  that 
her  said  marriage  might  be  declared  1^1  and  valid,  and  then 
that  she  might  be  divorced  from  him  by  reason  of  certain 
infidelities  to  his  marriage  contract  committed  by  him,  whiah 
are  specially  set  forth.  In  that  complaint  assuming,  without 
stating,  what  was  generally  known  in  the  community,  that  the 
defendant  was  a  man  of  large  wealth  and  had  a  large  income, 
she  alleged  that  when  they  intermarried  he  did  not  have 
over  five  millions  of  dollars,  and  that  his  income  did  not  then 
exceed  the  sum  of  thirty  thousand  dollars  a  month,  but  that 
since  such  intermarriage  they  had,  ^'by  their  prudent  manage- 
ment of  mines,  fortunate  speculations,  manipulations  of  the  stock 
market,  and  other  business  enterprises,  accumulated  in  money 
and  property  more  than  ten  millions  of  dollars  ($10,000,000), 
80  that  now  the  defendant  has  in  his  possession  or  under  his 
control  money  and  property  of  the  value  of  at  least  fifteen 
millions  of  dollars  ($15,000,000),  from  which  he  receives  an 
income  of  over  one  hundred  thousand  dollars  per  month."    She, 
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thesefiiv^  fhitber  pmyed  <&itaii  ttMDoM  m^hi  beiaken-of  then 
buaiiiesB  tranaMtions  to  asootain  their  eommon  properff,  in 
ooder  that  it  mij^t  be  flfoitabty  divided  butfwmi  them'. 

William  Siaion  fiiedan  aiww«r  to  that  oomplaint,  denying'^ 
among  other  things,  that  he  yn»  ever  married  to  the  aeid  8eralr 
Altheay  and  avening  that  the  said  alleged  dedamtion  of  mar- 
riage between  them,  porporting  to  have  been  sigued  by  htm, 
was  a  fidae  and.  foiged  dooument,  which  he  had  never  signed 
and  never  heard  of  ontil  within  sixty  days  then  pest. 

Wlien  the  defendant  in  the  ciicait  oonrt,  npon  the  ovemiling 
of  her  demorrer,  was  called  npon  to  answer,  she  sel  np  as'a  plear 
in  abatement  to  that  snit,  the  pendency  of  the  actioa  in  the 
superior  oonrt  of  the  cify  and  oonnty  of  San  Frandsoo,  npon 
the  theory  that  as  that  acdon,  thengh  subsequently  commenced, 
was  fbnnded  npon  the  assamed  validity  of  the  allied  marriage* 
oontiact  and  involved  a  dct^nnimition  of  that  question^  and  the' 
action  after  being  removed  to  the  fedieral  court  had  been  re^ 
manded  back  to  the  state  court  by  stipulation  of  parties,  and^ 
was  then  on  trial,  the' circuit  court  of  the  United  States  ought 
to  stay  its  proceedings  in  the  ori^nal  suit  until  the  state  courts 
had  expressed  its  opinion  in  reference  to- the  validity  of  the  con- 
tract in  qnestion,  and  then  accept  its  judgment  as  conclusive. 

The  plea  also  set  up  that  the  circuit  court  of  the  United^ 
States-  had  no  jurisdiction  of  the  case,  on  the  ground  that  tber 
plaintiff  was,  and  had-  been  for  more  than  three  years,  a  resident* 
and  citizen  of  California.  The  plaintiff  traversed  both  pleas^ 
and  the  court  held  both  to  be  bad-— the  first  because  the  two* 
suits  were  not  identical,  but  for  different  objects,  the  one  pn>* 
ceeding  upon  an  assumed  valid  contract,  and  asking  for  a  divorce* 
and  a  division  of  the  community  property;  and  the  other  seek-^^ 
ing  a  cancelation  of  the  contract  for  allied  fbrgery;  and 
because  the  two  suits  were  pending  in  courts  of  difiereut  juris* 
diction.  {Stcmiofi  v.  JBmbrey^,  93  U.  S.  548 ;  Gordxm  v.  60^ 
99  U.  8.  169,  178.)  The  second  plea  as  to  the  citizenship  of 
Sharon  was  held  to  be  false,  no  testimony  impeaching  the  allega* 
tions  of  the  complaint  in  that  respect  having  been  offered.  (10 
Sawy.  394.)  These  pleas  having  been  overruled,  the  defendant 
was  allowed  thirty  days  to  answer  to  the  merits,  and  accordingly^ 
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OH'  the  thirteenth  day  of  Deoember,  1884,  she  filed!  such  answer. 
In  the  mean-  time,  sabeequent  to  the  diqxHsition  of  the  speoial 
pleas  of  the  defendant,  the  superior  eourt  of  the  city  and  ooiinty 
of  ^u  Franeisco  had  decided  the  ease  before  it,  holdings  the  said' 
deulamtion  or  contract  of  marriage  to  be' a  geniriue  and  valid 
instrument^  by  virtue  of  which  iiae  parties  thereto  had  become- 
husband  and  wtfe. 

In  her  answer,  thevefoTe,  the  defendcmt  not  only  denied  the* 
several  allegations  of  the  complaiot  aa  to>the  citizenship  of  the 
(plaintiff.;  as  to  the  plaintiff 's- never  ha;vTng  been  the  husband- of 
any  other  person*  tham  Maria  Ann'  Sluimn';  and  as  to  her  beings 
an  uuinarried  woman^;  and'  that  her  ^^olaiBis  were'  made  ibr  any? 
^otber  purpose  but  that  of  obtaining  the  reot^nition^  and  support 
justly  due"  to  her  as  wife  of  the  plaintiff;  but  set  up)  as  asepai- 
rate  defense  the  action  of  the  superior  court  of  the  city  and«^ 
oounty  of  San  Fraaeisoo)  and  its-  judgment  that  the  said  allegod 
declaration  of  marriage  was  a  genuine  instiniment  by  whioh  tlw 
parties  were  made  husband  and  wife.  A  supplemental  ansx^^er 
averred  that  the  state  court  had  filed  its  decree  and  finding, 
r&-affirming  its  adjudication  as  to  the  genuineness  of  that  instm>- 
ment.  One  of  its  findings  set  forth  the  alleged  marriage-  con- 
tract, and  added,  '^  which  was  the  only  wrrttai  declaration, 
contract,  or  agreement  of  marriage  ever  entered  into  between 
said  parties,  and  at  the  time  of  signing  said  declaration,  piuiutiff 
and  defendant  mutually  agreed  to  take  eaeh  other  as,  and  hence- 
forth to  be  to  each  other,  husband  and  wife." 

To  these  answers  replications  were  filed,^  whereupon:  proofs 
were  taken  by  the  parties,  which  occupied  severaL  montba  On 
the  twenty-ninth  day  of  September,  1885,  the  cause  was  sub- 
mitted on  the  pleadings  and  proofs,  after  elaborate  arguments 
of  counsel.  Whilst  it  was  pending  be£bre  the  court  uadecided, 
and  ou  November  13, 1886,  the  plaintiff,  William  Sharon,  died- 
Tlie  decree  when  rendered  was  therefore  entered  as  of  the  day 
when  the  cause  was  submitted,  iu  acoordance  with  the  u<maL 
practice  in  such  cases.  By  that  decree  it  was  ordered  and 
adjudged  that  the  alleged  declaration  of  marriage  was  not,  nor 
was  any  part  thereof,  signed  or  exeonted  »)n  said  twenty-fifth  daj- 
oS  August,  A*  D.  1880,  or  at  any  time  by  tiie  plaintiff,  Williain 
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Sharon ;  that  it  was  not  his  decUration,  contract,  agreement,  or 
other  instrument;  but  was  a  false,  counterfeited,  fabricated, 
forged,  and  fraudulent  instrument,  and  as  such  was  null  and 
void ;  and  that  the  said  instrument,  within  twenty  days  after 
notice  of  the  decree  to  the  defendant,  or  to  her  solicitors,  should 
be  delivered  by  her  to,  and  deposited  with,  the  clerk  of  this 
court,  to  be  indorsed  '^canceled'';  and  that  upon  such  delivery, 
the  clerk  should  write  across  the  same  '^canceled,''  by  virtue  of 
this  decree,  and  sign  his  name  and  affix  thereto  the  seal  of  this 
court;  and  that  the  document  should  thereafter  remain  in  the 
custody  of  the  derk,  subject  to  the  further  order  of  the  court 
The  decree  concluded  as  follows:  ''And  it  is  further  ordered, 
adjudged,  and  decreed  that  the  respondent  herein,  Sarah  Althea 
Hill,  her  heirs,  assigns,  executors,  administrators,  and  all  pei^ 
sons  claiming  any  interest  thereunder  by  or  through  said  respond- 
ent, and  her  and  their  agents  and  attorneys,  be,  and  they  and 
each  and  all  of  them  are,  hereby  perpetually  enjoined  from  alleg- 
ing the  genuineness,  or  the  validity  of  said  instrument,  and 
from  making  any  use  of  the  same  in  evidence,  or  otherwise  to 
support  any  right  claimed  under  it,  or  making  any  claim,  or 
setting  up  any  right,  interest,  or  claim  of  any  kind,  under  or  by 
virtue  of  said  instrument  or  declaration  of  marriage,  either  as 
wife  of  complainant,  or  for  any  interest  in  property  or  right  of 
any  kind  or  nature  against  said  complainant,  his  heirs,  executors, 
administrators,  or  successors  in  interest,  and  that  complainant 
recover  his  costs  of  suit." 

William  Sharon  left  a  last  will  and  testament,  in  which  he 
named  his  son,  Frederick  W.  Sharon,  and  his  son-in-law,  Francis 
G.  Newlands,  as  executors.  Newlands  declined  to  act,  and  to 
Frederick  W.  Sharon,  as  sole  executor,  letters  testamentary  were 
issued.  As  such  executor  he,  on  March  12,  1888,  filed  one  of 
the  bills,  the  titles  of  which  are  given  above,  to  have  the  suit 
revived  in  his  favor  as  such  executor,  so  that  proceedings  may 
be  had  for  the  enforcement  of  the  decree.  He  cUeges  that  the 
suit  and  proceedings  under  the  decree  have  abated  by  the  death 
of  Sharon;  that  the  alleged  marriage  contract,  adjudged  to  be  a 
forgery,  has  not  been  surrendered  for  cancellation  as  ordered  by 
the  decree,  and  he  fears  that  the  said  defendant  will  daim  and 
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seek  to  enforce  property  rights  as  the  wife  of  William  Sharon 
by  virtue  of  that  written  declaration  of  marriage,  under  the 
decree  of  another  court  (the  superior  court  of  the  city  and  county 
of  San  Francisco),  essentially  founded  thereon,  which,  as  he  is 
advised,  is  wholly  subject  and  subordinate  to  the  decree  of  this 
court,  contrary  to  the  true  intent,  meaning,  and  spirit  of  the  per- 
petual injunction  ordered,  and  in  violation  thereof.  He  allies 
the  marriage  of  the  defendant  with  David  S.  Terry,  who  is 
joined  as  a  defendant  with  her,  and  prays  the  process  of  the 
court  to  the  end  that  the  said  suit  and  proceedings  therein  may 
stand  revived  in  his  favor,  and  be  in  the  same  condition  and 
plight  in  which  they  were  at  the  time  of  the  abatement 

On  the  4th  Qf  November,  1885,  William  Sharon  executed  a 
deed  of  his  property,  real  and  personal,  to  his  son-in-law,  Francis 
G.  Newlands,  and  his  son,  Frederick  W.  Sharon,  subject  to  vari- 
ous trusts.    Without  specifying  the  details  of  the  said  trusts,  it 
may  be  stated  generally  that  they  are  designed  to  secure  for 
some  years  the  protection  and  management  of  the  property, 
which  is  of  great  value,  amounting  to  several  millions  of  dollars, 
and  its  final  distribution  to  the  children  and  grandchildren  of 
the  grantor,  and  to  others  related  by  blood  or  marriage  to  him. 
It  reserves,  however,  a  power  in  the  grantor  to  require  at  any 
time  the  trustees  to  pay  over  to  him  ^Hhe  whole  or  any  part  of 
the  net  income,  rents, issues,  and  profits  of  said  property''  remain- 
ing after  making  certain  monthly  payments  to  his  children  and 
to  his  son-in-law  for  his  grandchildren.    It  also  reserves  a  power 
in  him  to  direct  a  distribution  and  conveyance  of  his  property 
at  any  time  during  his  life  to  the  beneficiaries  named,  instead  of 
at  the  periods  designated  therein.    It  concludes  with  a  solemn 
asseveration  that  the  said  Sarah  Althea  Hill  was  not  and  never 
had  been  his  wife;  that  he  never  proposed  marriage  to  her,  or 
married  her  in  any  form  or  manner  whatever;  that  the  so-called 
marriage  contract  and  "dear  wife"  letters  introduced  by  her  in 
evidence  in  the  state  court  were  forgeries ;  that  all  her  claims  to 
wifehood  were  based  upon  forgeries  and  peijuries,  and  he  "spe- 
cially empowers  and  directs"  the  trustees  "to  vigorously  contest 
in  every  court  where  a  contest  can  be  made"  her  false  claim  and 
pretensions,    Frederick  W.  Sharon  has  since  resigned  the  duties 
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and  powers  of  said'  trust,  and  the  execntioii  of  the  truatB  has 
devolved  npoD  the  other  trustee  named,  Francb  6;  Newlands. 
And  he, ae'Sueh'tniBtee,  and  other  partiesand' beneficiariiaB nndec 
the  trust  deed,  onr  April  14, 1888,  filed  the  other  of  the  bills,  the 
titles  of  which  are  given  above,  wfaioh  is  an.  original  bill,  in 
the  nature  of  a  bill  of  revivor  and  supplement  to  carry  the 
decree  in  Shopcn  v;  Mill  into  execution  for  their  benefit.  It  sets 
fbrth  with  partioularity  the*  proceedings  in  the  suit  in  the  ciocutt 
court  of  the  United  States,  and  the  decree  ienda?ed  therein,  and 
its  non-exeoation  and  the  abatement  of  die  suit  by  the  death)  of 
Sharon,  and  the  execution- and  contents  of  die  trust  deed;  also,, 
the  oommenoement  and  prosecution  by  said'  Safah  Althea  of  the 
aetion  in*  the  state  court  claiming  to  be  his  wife  undbr  the: said 
declaration  of  marriage,  and  die  prooeedings  and  judgment 
therein.  It  svers  diat  the  matter  in  suit  in  tike  cncuit  court 
exceeded  the  sum  or  value  of  five  handred  dollars;  that  the 
property  of  Sharoa  was  of  the  value  of  five  miUions  of  dollars 
over  and  above  his  debts  and  liabilities;  that  said.  Sarah  Altheat 
Hill  claimed  all  the  rights,  of  a  wife  under  d^Jasvs  of  the  state: 
of  California  in  the  property  of  die*  plaintiff,. and  to  a  reason-^ 
able  support  from  him  as  her  husband,  and  to  a  share  in  the 
property  acquired  by  him  after  the  date  of  said  declaration  of 
marriage ;  that  such  support  was  of  the  value  of  at  least  fi/ve 
hundred  dollars  per  month,  if  she  was  in  fact  his  wife;  that  she 
also  claimed  and  asserted  a  right  to  one  half  of  all  the  property 
acquired  by  said  Willian  Sharon  after  the  twenty-fifth  day  of 
August,  1880,  and  that  she  is  entitled  as  her  share  of  such  poop* 
erty  to  at  least  five  millions  of  dollars;  that  said  claim  wbs  die* 
puted  as  false  and  fraudulent  by  the  said  William  Sharon,  and 
is  now  disputed  by  his  sueoessons  in  interest,  and  that  it  was  the 
object  of  the  suit  iu  this  court  to  protect  the  property  and  prop- 
erty  rights  of  said  William  Sharon,  and  of  the  complainants  as 
his  successors  in  interest  i^inst  said  claims,  which  were  setUed 
by  the  decree  of  this  court,  enjoining  her  from  asserting  any 
property  rights  either  as  the  wife  of  complainant,  or  under  or 
by  virtue  of  said  declaration  of  marriage. 

The  bill  also  sets  forth  that  the  state  court  expressly  found 
and  adjudged  that  the  declaration  of  marriage  (which  the  circuit 
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oooFt  has  bald  to  be  a  forgery  and  ammlled)  yfaa  the  only  writ- 
ten dedaration,  contract,  or  agreement  of  marriage  ever  entered 
into  between  the  parties,  and  upon  such  findings  and  adjudioi^ 
tion  rendered  its  judgment,  declaring  that  Sacan  Althea  was  hia 
wi&,  and  granting  her  a  divorce  from  «uoh  mamage,  and  award- 
ing her 'one  half  of  all  the  community  property  jieenmulated  by 
him  afler  August  25,  1880;  .and  ordering  an  .aeoounting  t» 
ascertain  thecommunily  prop^*ty ;  that  the  defendant,  now  Sarah 
Althea  Terry,  is  threatening  and  endeavoring  for  the  first  time 
to  proceed  with  an  accounting  under  her  judgment  of  divorce, 
forfthe  pmrpose  of  enforcing  a  division  of  the  [property  acquired 
by  William  Sharon  after  August  25,  1680,  and  that  she  is  seek- 
ing to  discover  and  inspect  the  books  of  aooount  kept  by  him, 
to  the  great  ii^ury  and  hazassment  of  the  complainants. 

The  bill  also  setsibrth  that  the  state  court  made  an  allowance  of 
Alimony  by  its  order,  as  follows:  '^It.is  hereby  ordered  that  the 
4efendant  (William  Sharon)  pay  to  the  plaintiff  .(Sarah  Althea) 
or  her  order,  on  or  before  the  ninth  day  of  March,  1885,  the 
sum  of  seven  thousand  five  hundred  dollars  as  alimony  faereiq, 
and  the  further  sum  of  two  thousand  five  hundred  dollars  on  or 
be£>re  the  eighth  day  of  April,  1885,  and  the  same  amount  on 
jor  before  the  eighth  day  of  each  and  every  month  hereafter  as 
alimony,  until  the  further  order  of  this  court;"  that  this  jud^ 
ment  was  afterward  .modified  on  appeal 'by  the  supreme  court  of 
thestatcon  the  thirty-first  day  of  January,  1888,  by  striking  out 
therefrom  the  words  '^tbe  sum  of  seven  thousand  five  hundred 
dollars  as  alimony  herein,  and  the  further  sum  of  two  thousand 
five  hundred  dollars  on  or  before  the  eighth  day  of  April,  1886,^' 
and  inserting  in  the  stead  and  place  of  those  words,  'Hhe  sum  of 
fifteen  hundred  dollars  as  alimony  herein,  and  the  further  sum 
of  five  hundred  dollars,  on  or  before  the  eighth  day  of  April, 
1885;"  that  the  said  defendant,  Sarah  Althea  Terry,  is  seeking 
to  enforce  that  judgment,  as  modified,  to  the  injuiy  and  harass- 
ment of  the  complainants;  that  the  said  judgment  of  alimony 
was  founded  upon  and  subsists  essentially  by  virtue  of  the  said 
declaration  of  marriage,  adjudged  by  this  court  to  be  forged  and 
frandulent  and  fabricated,  and  that  its  execution  and  enforce- 
ment ought  in  equity  to  be  restrained,  as  an  infringement  of  the 
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"decree,  and  prior  juriadiction  of  this  court,  and  of  the  rights  of 
the  complainants  thereunder.  The  complainants  therefore  pray 
that  the  decree  in  the  original  suit,  and  the  proceedings  in 
enforcement  and  execution  thereof,  may  stand  revived  and  be  in 
the  same  state,  plight,  and  condition,  in  which  the  same  were  at 
the  time  of  the  death  of  the  said  William  Sharon ;  and  that  it 
may  be  declared  that  the  complainants,  as  trustees  and  bene- 
ficiaries, as  aforesaid,  are  entitled  to  revive  the  said  decree  and 
proceedings  thereunder  for  the  enforcement  thereof,  and  to  have 
the  full  benefit  thereof,  and  to  fully  enforce  and  execute  the 
same;  and  that  the  decree  may  be  construed  and  adjudged  to 
forbid  and  enjoin  any  and  all  proceedings  in  execution  or  enforce^ 
ment  of  the  said  judgment  of  the  said  superior  court  for  ali- 
mony; and  for  an  accounting  and  division  of  the  community 
property,  and  that  said  judgments  may  be  declared  void,  and  of 
no  effect  as  against  the  complainants,  so  far  as  they  authorire 
any  recovery  of  property  or  property  rights;  and  that  the 
defendants  may  be  restrained,  pending  the  suits,  by  an  injunc- 
tion, from  taking  any  further  pWxseedings  to  enforce  or  execute 
the  said  judgment  for  alimony,  or  the  said  judgment  for  an 
accounting  and  division  of  community  property,  and  from  com- 
mencing or  maintaining  any  further  suit  or  suits,  proceeding  or 
proceedings  of  any  kind,  under  or  upon  either  of  said  judg^ 
ments  against  the  complainants,  or  any  of  them ;  and  that  such 
injunction  upon  the  hearing  may  be  made  perpetual,  and  that 
they  may  have  such  other  or  further  relief  in  the  premises  as 
may  be  just. 

To  these  two  bills  to  revive  and  enforce  the  decree  in  the  case 
of  Sharon  v.  ERUj  the  defendants  have  appeared  and  demurred. 
The  principal  grounds  of  the  demurrer  in  each  case  are  that  the 
court  has  no  jurisdiction  of  the  subject-matter  of  the  suits,  or  to 
grant  the  relief  prayed ;  that  the  plaintifis  do  not  show  any  right 
or  title  to  maintain  their  respective  suits,  and  that  there  is 
ambiguity  and  uncertainty  in  the  bills,  in  that  they  fail  to  show 
what  particular  property  is  involved. 

Mr.  William  F.  Herriuy  Mr.  Richard  8.  Mesick,  and  Mr. 
Bamud  M.  Wilson,  for  the  complainants* 
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Mr.  John  A.  Stanley  and  Mr.  David  8.  Terry,  for  the  de- 
fendants. 

By  the  Coart,  "Field,  Circoit  Justice^  As  appears  by  the 
'statement  herewith  filed^  the  decree  of  this  court  in  the  case 
of  William  Sharon  v.  Sarah  AUhea  HiU,  entered  as  of  the  29th 
of  September,  1885,  adjudged  the  alleged  declaration  of  mar- 
riage between  the  parties,  purporting  to  be  executed  on  the 
2dth  of  August,  1880,  to  be  a  forgery,  and  ordered  it  to  be 
surrendered  and  canceled ;  and  enjoined  the  defendant,  and  all 
-parties  claiming  under  her,  from  making  any  use  of  the  same 
as  evidence  or  otherwise  to  support  any  claim  advanced  under 
it,  as  wife  of  William  Sharon,  or  to  any  interest  in  property  of 
any  kind  against  him,  or  his  heirs,  executors,  or  successors. 
William  Sharon  having  died,  Frederick  W.  Sharon,  as  the 
executor  of  his  last  will  and  testament,  has  filed  one  of  the 
bills  before  us  to  revive  and  carry  that  decree  into  execution. 
Francis  G.  Newlands,  as  acting  trustee,  under  a  deed  of  trust, 
executed  by  William  Sharon,  a  few  days  before  his  death,  and 
certain  beneficiaries  under  that  deed,  have  fijed  the  other  bill 
before  us,  which  is  an  original  bill  in  the  nature  of  a  bill  of 
revivor  and  supplement.  It  also  has  for  its  object  to  revive 
the  decree  in  the  original  suit,  and  enforce  its  execution  for  their 
benefit. 

The  demurrers  are  in  form  to  these  bills,  but  the  objections 
raised  by  them  are  intended  to  apply  to  the  original  bill  in  the 
suit  of  Sharon  v.  Hill,  and  have  been  argued  as  though  they 
were  in  terms  directed  against  it,  the  position  of  counsel  boing 
that  the  circuit  court  possessed  no  jurisdiction  of  the  subject 
matter  of  that  suit,  and  no  power  to  make  the  decree  entered 
therein ;  that  the  same  was  absolutely  null  and  void,  and  there- 
fore that  there  is  nothing  to  revive.  These  objections  could 
have  been  urged  when  the  original  bill  was  pending ;  and,  in 
&Gt,  were  presented  so  far  &s  they  relate  to  the  power  of  the 
court  to  grant  the  relief  prayed.  (10  Sawy.  50.)  And  the 
general  doctrine  is  that  objections  taken  to  the  original  bill, 
or  which  might  have  been  thus  taken,  cannot  again  be  made 
upon  a  bill  of  revivor  where  the  original  suit  has  abated  by  the 
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death  of  the  plaintiff.  The  only  questions  whioh  am  then  be 
raised  are  whether  the  party  in  whose  name  the  revival  is  asked 
has  SQCoeeded  to  the  interests,  rights,  or  claims  of  the  deoeased, 
or  has  beoome  the  legal  representative  of  his  estate — so  as  to 
enable  him  to  continue  the  prosecution  of  the  suit,  if  not 
already  determined,  or  to  revive  it  so  as  to  enforce  the  judgment 
rendered,  if  not  already  executed.  If  the  suit  be  pending^ 
undetermined,  questions  previously  decided  cannot  be  again 
raised  and  reconsidered,  any  more  than  they  could  if  the  plaintiff 
had  not  died,  and  if  the  suit  has  gone  to  final  judgment,  object 
'tions  whidbi  might  have  controlled  it,  if  presented  in  time,  can- 
not beafterwards  ui^ged  against  its  validity^  any  more  than  thejf 
could  by  a  stranger  to  the  record.  An  attach  upon  a  judgment 
in  a  proceeding  to  revive  it  is  a  collateral  attack,  and  can  avail 
only  when  there  is. an  absolute  want  of  jurisdiction,  either  of  the 
parties  or  of  the  subject-matter.  The  leadbg  counsel  of  the 
defendants  accepts  this  position,  although  his  aigument  has  cov- 
ered a  wider  circuit  and  embraced  many  matters  which  could 
only  be  considered  by  us  if  we  were  sitting  as  a  court  of  appeal, 
or  upon  a  rehearing  of  the  case.  We  reminded  him,  indeed,  that 
we  bad  no  more  power  in  the  matter  than  the  court  which  origi- 
nally decided  the  case-^the  court  is  the  same,  its  members  only 
being  different — but  we  did  not  limit  his  argument.  We  felt 
the  exceeding  gravity  of  the  case,  and  the  serious  consequenoas 
to  the  parties,  whichever  way  the  controversy  may  be  finally 
determined.  If  we  are  to  take  the  judgment  of  this  court  as 
valid  and  binding,  and  as  importing  absolute  verity,  as  ibe 
law  compels  us  to  do,  if  the  court  had  jurisdiction  of  the 
parties  and  subject,  a  case  is  presented  which  from  its  enormiiy 
may  well  make  society  shudder.  We,  therefore,  have  listened 
to,  and  with  assiduous  care  have  examined  every  suggestion 
of  the  learned  counsel,  that  we  might  reach  if  possible  a  juitt 
Gonclusion. 

The  main  point  of  his  argument  is  that  the  original  suit  w» 
brought  to  cancel  a  piece  of  evidence,  whioh  might  assist  in 
establishing  a  marriage  between  the  parties,  but  which  of  itself 
had  no  value  capable  of  pecuniary  estimation^- that  no  audi 
value  is  allq^ed  in  the  pleadings,  or  could  be— and  therefitte 


Dist.  Cal.]  Sharon  v.  Tekry.  401 

1888.  ]  Opinion  of  the  Court— Mr.  Jnstice  Field. 

the  suit  is  not  within  the  jurisdiction  of  the  circuit  court  of  the 
United  States  under  the  act  of  Congress  of  March  3,  1875,  in 
force  when  the  suit  was  commenced,  prescribing  and  limiting  that 
jurisdiction.     That  act  as  applicable  to  suits  between  citizens  of 
different  states  is  as  follows :   "  The  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars  ....  in  which 
tliere  shall  be  a  controversy  between  citizens  of  different  states." 
(Act  of  March  3, 1875,  U.  S.  Stats,  vol.  18,  ch.  137.)    This 
statute,  as  counsel  very  justly  claims,  requii-es  that  there  shall  be 
a  matter  or  thing  in  dispute  susceptible  of  a  pecuniary  valuation, 
and  exceeding  the  sum  or  value  of  five  hundred  dollars;  that 
the  money  demand  or  thing  of  value  must  be  directly  involved 
in  the  suit  which  is  tendered  for  judicial  action.     We  accept  the 
statement  as  accurately  expressing  the  limits  of  the  jurisdiction 
of  the  circuit  court,  under  the  statute  of  1875.     A  subsequent 
statute  requires  the  sum  or  value  of  the  matter  in  dispute  to  be 
two  thousand  dollars.     By  matter  in  dispute,  as  held  by  the 
supreme  court,  is  meant  in  an  action  at  law,  "the  subject  of  liti- 
gation, the  matter  for  which  suit  is  brought,  and  upon  which 
the  issue  is  joined,  and  in  relation  to  which  jurors  are  called 
and  witnesses  are  examined."     If  the  case  be  one  in  equity 
instead  of  law  the  definition  is  equally  explicit,  the  words,  "  in 
fdation  to  which  jurors  are  called"  being  omitted.     The  matter 
at  issue  in  the  original  suit  of  Sharon  v.  Hill  was  the  alleged 
contract  of  marriage  between  the  parties,  purporting  to  have 
been  executed  on  the  twenty-fifth  day  of  August,  1880,  and  the 
object  of  the  suit  was  to  enjoin  its  use  and  obtain  its  cancellation 
as  a  forgery  and  a  fraud.     All  the  testimony  was  directed  to  the 
eetablishinent  of  the  genuineness  of  that  instrument  or  to  prove 
its  forgery.     As  the  fact  was  found  one  way  or  the  other  the 
diaract^r  of  the  judgment  would  be  determined.    But  it  is 
insisted  that  this  contract  was  not  capable  of  pecuniary  estima- 
tion; if  forged,  as  claimed  on  one  side,  it  would  be  a  valueless 
paper;  if  genuine,  as  claimed  on  the  other  side,  it  could  of  itself 
establish  no  property  rights  in  the  defendant.    What  might 
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ultimately  result  from  the  marriage  which  it  might  aid  in  ploy- 
ing was  only  prospective  and  contingent^  lyiog  among  mere 
possibilities.  We  do  not  so  construe  the  allied  contract,  or  the 
rights  it  conferred  upon  the  alleged  wife  and  the  obligations  it 
imposed  upon  the  alleged  husband.  If  genuine  and  valid  it 
established  a  marriage  between  the  parties  from  its  date,  aasoni- 
ing,  as  claimed  by  her,  that  it  was  followed  by  the  requisite 
consummation.'^  It  is  not  a  contract  to  marry  at  a  future  daj, 
or  an  admission  that  a  marriage  has  already  taken  place.  It  is 
an  instrument  by  which,  on  the  assumption  mentioned,  the  mar- 
riage relation  was  immediately  created.  It  therefore  imposed 
upon  him  from  that  date  all  the  obligations  of  a  husband  whidi 
the  law  creates,  and  among  which  is  that  of  supporting  the 
defendant  as  his  wife,  in  a  manner  suitable  to  his  condition  of 
life.  In  her  complaint  in  the  state  court,  which  became  by  her 
pleadings  in  the  circuit  court  a  part  of  the  record  there,  ebe 
assumes  that  he  was,  when  married,  worth  five  millions  of  dollarB, 
for  she  avers  that  he  was  not  then  worth  more  than  that  sam, 
with  an  inoome  of  thirty  thousand  dollars  a  month,  and  she 
alleges  that  since  then,  by  their  joint  prudent  management,  he 
has  become  worth  ten  millions  more,  and  his  income  has  incveased 
to  one  hundred  thousand  dollars  a  month.  A  reasonable  allow- 
ance for  her  support  which  she  might  claim  from  him  by  virtoe 
of  that  contract  of  marriage,  if  genuine  and  valid,  would  greatly 
exceed  the  amount  required  for  the  jurisdiction  of  the  court 

Again,  the  contract,  if  genuine  and  valid,  placed  her  in  a 
position  to  claim  her  rights  to  a  portion  of  the  community  prop- 
erty ;  that  is,  property  acquired  by  the  earnings  of  both  since  its 
date.  She  alleges  in  the  state  suit  that  such  earnings  amonnted 
to  ten  millions  of  dollars;  and  if  so,  under  the  law,  as  his  wife, 
she  would  be  entitled  to  one  half  thereof,  on  his  decease,  again^ 
any  attempted  testamentary  disposition.  It  may  be  true  that  be 
could,  notwithstanding  the  marriage,  have  disposed  of  the  oom- 
niuuity  property — given  it  away,  periiaps,  so  as  to  cut  off  any 
claim   by  her — but  the  law  will  not  presume  that  a  hnsbaod 

*  I^oTB  BT  TzBXJ>y  J. — By  requisite  consummatioii  in  meant,  what  the  Uv 
required  to  render  the  contract  operative  as  a  marriage — meh  as  openly  living 
together  as  man  and  wife—  or  as  the  statnte  states,  "  a  mutoal  aasamption  of  BWitol 
risfats,  datiee,  or  oblig&tionB."    (Civil  Code,  seo.  65.) 
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will  act  SO  as  to  defeat  any  rights  which  his  wife  might  other- 
wise justly  claim  under  the  law,  nor  will  a  remedy  of  a  court  of 
equity  be  refused  because  one  may  place  his  property  where  a 
claim  cannot  be  enforced  against  it. 

Again,  the  contract,  if  genuine  and  valid,  gave  her  an  inchoate 
right  of  dower  in  the  real  property  which  he  then  possessed  in 
the  District  of  Columbia,  amounting  in  value  to  three  hundred 
thousand  dollars.  That  iright,  though,  to  be  enjoyed  only  in 
case  of  her  surviving  him,  had  a  present  substantial  value,  capa- 
ble of  pecuniary  appraisement,  and  of  which  he  could  not  deprive 
her  by  any  conveyance  of  the  i>roperty  without  her  joining  with 
him.  Tables  are  framed  by  which  the  value  of  such  interest  is 
estimated  according  to  the  probable  duration  of  the  lives  of  the 
parties ;  and  compensation  for  the  value  of  such  interest  is  con- 
stantly made  in  the  transfer  of  real  property  in  states  where  the 
right  of  dower  is  allowed.  (2  Scribner  on  Dower,  ch.  24,  Tables 
in  Appendix.)  Such  right  in  the  real  property  of  Sharon  in  the 
District  of  Columbia  would  greatly  exceed  in  value  the  amount 
required  to  give  jurisdiction  to  this  court. 

We  are  therefore  of  opinion  that  an  instrument — such  as  the 
declaration  of  marriage — which,  if  genuine,  and  followed  by 
the  requisite  consummation  as  claimed,  would  impose  upon  the 
plaintiff  the  obligation  to  support  the  defendant,  Sarah  Alihea, 
in  a  manner  suitable  to  his  condition ;  that  would  give  her  a 
right  to  claim  one  half  of  the  property  in  California,  subse- 
quently aoquired  by  him,  alleged  to  be  of  the  value  often  mill- 
ion dollars,  and  would  give  lier  an  inchoate  right  of  dower  in 
real  property  in  the  District  of  Columbia,  worth  three  hundred 
thousand  dollars — may  be  safely  treated  as  having  a  pecuniary 
value  exceeding  five  hundred  dollars,  the  amount  necessary  to 
give  the  circuit  court  jurisdiction  when  the  suit  was  commenced. 
It  is  true  there  is  no  statement  in  the  pleadings*  in  the  original 
suit  of  the  value  of  the  property  of  the  complainant.  It  is  only 
alleged  that  he  is  possessed  of  a  large  fortune  in  real  and  per- 
sonal property;  but  that  its  value  amounts  to  several  millions 
of  dollars  does  appear  in  the  evidence  presented  in  that  case, 
and  that  is  all  that  is  necessary  to  maintain  the  jurisdiction.  It 
is  well  settled  that  where  the  controversy  is  not  respecting  the 
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amount  or  value  of  the  matter  in  dispute,  such  amount  or  value, 
when  necessary  to  the  jurisdiction,  may  be  shown  by  the  evidence 
produced  in  the  case,  or  by  affidavits  filed  in  behalf  of  the  par- 
ties. On  this  ground  the  affidavits  as  to  the  value  of  real  prop- 
erty owned  by  William  Sharon  in  the  District  of  Columbia,  and 
also  of  the  value  of  other  property  owned  by  him,  were  allowed 
to  be  filed  during  the  argument.  In  Ex  parte  Bradstreety  7 
Peters,  634,  application  was  made  to  the  supreme  court  of  the 
United  States  for  a  mandamus  to  compel  the  district  judge  of 
the  northern  district  of  New  York  to  re-instate  and  proceed  to 
try  certain  writs  of  right  to  land,  which  were  dismissed  by  him, 
because  it  did  not  appear  that  they  involved  the  required  amount 
to  give  the  court  jurisdiction,  and  to  admit  such  amendments  in 
the  pleadings  or  snch  evidence  as  might  be  necessary  to  show 
that  amount.  In  granting  the  mandamus,  the  court,  by  Chief 
Justice  Marshall,  said:  ''In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not  require  the  value 
of  the  thing  demanded  to  be  stated  in  the  declaration,  the  prac- 
tice of  this  court,  and  of  the  courts  of  the  United  States,  is,  to 
allow  the  value  to  be  given  in  evidence.  In  pursuance  of  this 
practice,  the  demandant,  in  the  suits  dismissed  by  order  of  the 
judge  of  the  district  court,  had  a  right  to  give  the  value  of  the 
property  demanded  in  evidence,  at  or  before  the  trial  of  the  cause ; 
and  would  have  a  right  to  give  it  in  evidence  in  this  court.'' 
(See,  also,  WUsm  v.  Blair,  119  U.  S.  387,  and  Den  v.  Wright, 
Peters  C.  C.  64,  73.)  The  practice  of  admitting  such  evidence 
as  to  the  value  of  the  matter  in  dispute,  in  order  to  give  the 
supreme  court  of  the  United  States  jurisdiction  to  review  the 
judgments  of  inferior  tribunals,  where  such  value  does  not  appear 
upon  the  records,  is  followed  at  every  term. 

The  doctrine  for  which  the  learned  counsel  contends,  if  suc- 
cessfully maintained,  would  strip  the  federal  courts  of  the  most 
important  branch  of  their  jurisdiction  in  equity  cases.  That 
jurisdiction  is  remedial  and  preventive;  and  to  frustrate  fraud 
and  further  justice,  may  be  invoked  for  the  reformation,  delivery, 
or  enforcement  of  contracts  or  other  instruments,  or  for  their 
surrender  or  cancellation.  "It  is  obvious,''  says  Story  in  his 
treatise  on  Equity  Jurisprudence^ ''  that  the  jurisdiction^  exercised 
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ill  cases  of  this  sort^  is  founded  upon  the  administration  of  a 
protective  or  preventive  justice.  The  party  is  relieved  upon  the 
principle,  as  it  is  technically  called,  quia  timet;  that  is,  for  fear 
that  such  agreements,  securities,  deeds,  or  other  instruments 
may  be  vexatiously  or  injuriously  used  against  him,  when  the 
evidence  to  impeach  them  may  be  lost;  or  that  they  may  now 
throw  a  cloud  or  suspicion  over  his  title  or  interest."  (Vol.  1, 
sec.  694.)  And  again :  '*  If  an  instrument  ought  not  to  be  used 
or  enforced,  it  is  against  conscience  for  the  party  holding  it  to 
retain  it,  since  he  can  only  retain  it  for  some  sinister  purpose* 
If  it  is  a  negotiable  instrument,  it  may  be  used  for  a  fraudulent 
or  improper  purpose,  to  the  injury  of  a  third  person.  If  it  is 
a  deed  purporting  to  convey  lands  or  other  hereditaments,  its 
existence  in  an  uncanceled  state  necessarily  has  a  tendency  to 
throw  a  cloud  over  the  title.  If  it  is  a  mere  written  agreement, 
solemn,  or  otherwise,  still,  while  it  exists,  it  is  always  liable 
to  be  applied  to  improper  purposes ;  and  it  may  be  vexatiously 
litigated  at  a  distance  of  time,  when  the  proper  evidence  to 
repel  the  claim  may  have  been  lost,  or  obscured ;  or  when  the 
otlier  party  may  be  disabled  from  contesting  its  validity  with 
as  much  ability  and  force  as  he  can  contest  it  at  the  present 
moment."     (Vol.  1,  sec.  700.) 

Nov/  these  instruments,  which  may  be  thus  controlled  by  the 
court,  are  only  evidence  of  the  right  of  the  things  to  which  they 
relate — they  are  not  the  things  themselves — and  in  exercising 
jurisdiction  to  compel  their  reformation,  delivery,  or  enforce- 
ment, or  their  surrender  or  cancellation,  ihe  court  is  merely  act- 
ing upon  the  evidence  by  which  the  possession  and  enjoyment 
of  the  things  may  be  advanced  or  defeated.  The  value  of  instru- 
ments in  the  sense  by  which  the  jurisdiction  of  the  court  is  deter- 
mined is  the  value  of  the  property,  the  possession  or  enjoyment 
of  which  may  be  thus  affected.  Suits  to  cancel  forged  contracts, 
such  as  a  forged  deed,  are  of  common  occurrence.  What  is  the 
value  of  the  instrument  in  controversy  in  such  cases?  If  it  be 
forged  its  actual  value  is  nothing ;  but  for  purposes  of  jurisdiction 
over  it  by  the  court,  it  must  be  held  to  have,  to  the  rightful  owner 
of  the  property,  the  value  of  the  property,  the  possession  and 
enjoyment  of  which  is  imperiled  by  it.    That  such  is  the  gen- 


406  Sharon  v.  Terry.  [Cir.  CJt. 

Opiniou  of  the  Coart—Mr.  Jostioe  Field.  [Septembttr, 

eral  understanding  of  the  profession  ^ye  have  no  doubt  —  for  \re 
can  fiud  no  case  where  juriadiciion  of  the  court  has  been  d^iied 
—  in  the  multitude  of  instances  where  it  has  been  invoked, 
because  sucli  instrument  is  incapable  of  pecuniary  estimation. 
It  is  everywhere  assumal  that  the  property  which  could  be 
aSected  by  it  if  genuine  is  the  measure  of  ifcs  value  for  the  pur- 
poses of  jurisdiction.  We  might  also  refer,  in  support  of  this 
view,  to  that  branch  of  equity  jurisdiction  which  is  exercised  in 
discovering  testimony  or  perpetuating  it.  What  is  the  measure 
of  value  in  such  cases?  Clearly  for  purposes  of  jurisdiction  it 
must  be  estimated  with  reference  to  the  value  of  the  property  in 
relation  to  which  it  is  desired  to  discover  or  perpetuate  the 
testimony.* 
y  A  court  of  equity  having  jurisdiction  to  lay  its  hands  upon 
and  control  forged  and  fraudulent  instruments,  it  matters  not 
with  what  pretensions  and  claims  their  validity  may  be  asserted 
by  their  possessor ;  whether  they  establish  a  marriage  relation 
with  another,  or  render  him  an  heir  to  an  estate,  or  confer  a  title 
to  designated  pieces  of  property,  or  create  a  pecuniary  obliga- 
tion. It  is  enough  that,  unless  set  aside,  or  their  use  restrained, 
they  may  impose  burdens  upon  the  complaining  party,  or  create 
claims  upon  his  property  by  which  its  possession  and  enjoyment 
may  be  destroyed  or  impaired.  It  is  of  no  consequence  there- 
fore that  the  bill  in  the  original  suit  of  Sharon  v.  Hill  may  con- 
tain matters  appropriate  to  a  suit  of  jactitation  of  marriage  in  a 
spiritual  court  of  England ;  it  also  presents  matters  of  which  a 
court  of  equity  in  that  country  and  in  this  has  always  had  juris- 
diction ;  that  is,  a  case  where  the  possession  of  a  forged  docu- 
ment by  the  defendant  is  allied,  purporting  to  be  executed  by 
the  plaintiff,  which,  if  genuine,  would  impose  obligations  upon 
him  and  create  claims  uj>on  his  property,    i 

The  learned  counsel  of  the  defendants  also  contends  that  the 
bills  cannot  be  maintained  on  the  ground  that  the  plaintiffs  show 
no  title  in  themselves  or  legal  capacity  to  maintain  the  suits. 
As  to  the  bill  of  revivor  by  the  executor,  Frederick  W.  Sharon, 
this  position  is  assumed  upon  the  theory  that  the  decree  in  the 
original  suit  is  self-executing ;  that  the  cause  of  acti(m  in  that 

*  Bee  8muh  ▼.  Adamt,  ISO  U.  S.  107, 170. 
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suit  did  not  survive  to  the  executor ;  that  he  only  avers  that  he 
is  the  '*  personal  representative^'  of  the  deoeased  plaintiff^  without 
stating  that  any  estate  of  the  deceased  has  come  into  his  hands. 
As  to  the  original  bill  in  the  nature  of  a  bill  of  revivor  by 
Newlands  and  others,  the  further  position  is  assumed  that  the 
original  suit  abated  by  the  transfer  by  William  Sharon  of  his 
property  to  trustees,  under  the  deed  of  trust  of  November  4, 1885. 
To  these  several  positions  there  is  a  ready  and  satisfactory  answer 
found  in  the  language  of  the  original  decree,  in  the  law  prescrib- 
ing the  powers  and  duties  of  executors,  and  in  the  terms  of  the 
deed  of  trust  The  original  decree  is  not  self-executing  in  all 
its  parts ;  it  may  be  questioned  whether  any  steps  could  be  taken 
for  its  enforcement  until  it  was  revived.  But  if  this  were  other- 
wise, the  surrender  for  cancellation  of  the  allied  marriage  con- 
tract, as  ordered,  requires  affirmative  action  on  the  part  of  the 
defendant.  The  relief  granted  is  not  complete  until  such  sur- 
render is  made.  When  the  decree  pronounced  the  instrument  a 
forgery,  not  only  had  the  plaintiff  the  right  that  it  should  be 
thus  put  out  of  the  way  of  being  used  in  the  future,  to  his 
harassment  and  the  embarrassment  of  his  estate,  but  public  jus- 
tice required  that  it  should  be  formally  canceled,  that  it  might 
constantly  bear  on  its  face  the  evidence  of  its  bad  character 
whenever  and  wherever  presented  or  appealed  to.  In  New  York 
arid  New  Haven  Railroad  Company  v.  Schuyler j  17  N.  Y.  592, 
699,  the  court  of  appeals  of  New  York  said :  ^'  There  is  no  head 
of  equity  jurisdiction  more  firmly  established  than  that  which 
embraces  the  cancellation  of  instruments  which  are  capable  of  a 
vexatious  use  after  the  means  of  defense  at  law  may  become 
impaired  or  lost,  or  when  they  are  calculated  to  throw  a  cloud 
upon  the  title  or  interest  of  the  party  seeking  relief.  .... 
Whatever  their  character,  if  they  are  capable  of  being  used  as  a 
means  of  vexation  and  annoyance,  if  they  throw  a  cloud  upon 
title,  or  disturb  the  tranquil  enjoyment  of  property,  then  it  is 
against  conscience  and  equity  that  they  should  be  kept  outstand- 
ing, and  they  ought  to  be  canceled." 

In  Pedke  v.  Highfield,  1  Buss.  559,  a  case  which  came  before 
Lord  Gifford,  master  of  the  rolls,  in  1826,  the  bill  prayed  that 
an  instrument  purporting  to  be  a  deed  of  conveyance  of  real 
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estate  by  a  j>erson  since  deceased  might  be  delivered  up  to  be 
canceled.  The  rcjwrt  of  the  case  states  that  there  was  strong 
evidence  that  the  deed  was  forged,  though  the  defendant,  who 
was  chained  with  the  commission  of  forgery,  stated  iu  his 
sworn  answer  that  the  deed  was  executed  by  the  party  whose 
deed  it  purported  to  be,  and  a  witness  testified  that  he  was  pres- 
ent at  its  execution.  The  delbndant's  counsel  insisted  on  throe 
points:  ^^ First,  that  a  court  of  equity  had  no  jurisdiction  on 
the  ground  of  forgery;  secondly y  that  even  if  the  court  had 
jurisdiction  iu  such  a  case,  it  would  never  decree  an  histrument 
to  be  canceled  on  the  grouud  of  its  being  a  forgery,  without 
sending  the  question  to  bo  tried  by  a  jury;  tliirdlyy  that,  at  all 
events,  it  was  impossible  in  the  present  case  to  order  the  deed 
to  be  canceled  without  a  trial  at  law,  since  there  was  a  witness 
who  swore  he  saw  it  executed."  The  master  of  the  rolls  main- 
tained the  jurisdiction  of  the  court,  although  he  ordered  an  issue 
to  try  the  fact  of  forgery,  and  said :  "  This  court  has  jurisdiction 
to  order  a  forged  instrument  to  be  delivered  up  and  canceled. 
In  the  Bishop  of  WincJiester  v.  Foumier,  2  Ves.  8r.  446,  sev- 
eral cases  are  mentioned,  in  which  forged  instruments  have  been 
ordered  to  be  delivered  up ;  and  they  are  referred  to  by  Lord 
Hedesdale  as  unquestioned  authorities.  In  some  of  them  the 
court  made  the  order  at  once,  that  the  instrument  should  be 
delivered  up,  without  sending  the  question  to  be  tried  by  a  jury. 
In  Masters  v.  Brabaiiy  1  lluss.  560  (10  July,  1735),  the  decree 
made  at  the  hearing,  declared  a  deed  to  be  a  forgery.  It  does 
not  appear  that  the  plaintiffs  iu  the  cause  prayed  that  the  deed 
might  be  declared  to  have  been  forged  or  might  be  delivered  up 
to  be  canceled ;  yet  the  court  made  the  declaration,  and  gave 
the  plaintiffs  the  consequential  relief.  In  Seccombe  v,  Fitzgerald, 
1  Euss.  561,  the  bill  was  filed  to  set  aside  certain  notes,  and  it 
also  impeached  a  bond  which  was  alleged  to  be  forged.  The 
decree  with  respect  to  the  bond  was,  that  it  should  be  delivered 
up  to  be  canceled." 

In  Pierce  v.  Webb  and  Stalker,  which  was  before  Lord  Chan- 
cellor Thurlow  iu  1792,  aud  is  rq)orted  in  a  note  to  3  Brown's 
Ch.  Cases,  pages  16  and  17,  the  bill  prayed  that  a  certain  lease 
of  land  might  be  declared  fraudulent,  and  delivered  up  to  be 
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canceled.  It  was  contended  on  the  part  of  the  defendants  that 
no  use  could  be  made  of  the  lease  at  law,  and  that  equity  could 
not  in  such  a  case  compel  the  delivery  of  a  deed,  and  further 
that  the  defendant  Stalker,  having  proved  expenses  for  lasting 
improvements,  was  entitled  to  those  allowances ;  but  the  Lord 
Chancellor  decreed  for  plaintiff  with  costs,  and  ordered  the  lease 
to  be  delivered  up  to  be  canceled,  and  did  not  admit  any  allow- 
ances for  improvements,  saying  that :  ^'  It  has  never  been  doubted 
that  if  a  man  would  create  a  forged  deed  (of  which  no  use  could 
be  made  at  law),  yet  equity  will  interfere  and  deliver  it  up." 

The  doctrine  of  these  cases,  as  observed  by  counsel,  is  in 
accordance  with  the  statute  of  this  state,  which  declares  that  ^^a 
written  instrument,  in  respect  to  which  there  is  a  reasonable 
apprehension  that  if  left  outstanding  it  may  cause  serious  injury 
to  a  person  against  whom  it  is  void  or  voidable,  may,  upon  his 
application,  be  so  adjudged,  and  ordered  to  be  delivered  up  or 
canceled."    (Civil  Code,  3412.)* 

The  cause  of  action  set  forth  in  the  original  suit  survived  to 
the  executor.  Its  object  was  to  have  set  aside  and  canceled  an 
instrument  which,  if  genuine  and  valid,  created  a  claim  on  the 
part  of  the  defendant  to  be  8up{)orted  out  of  the  property  of  the 
plaintiff,  and  inchoate  rights  which,  on  his  death,  would  entitle 
her  to  a  large  share  of  that  property.  Had  no  such  suit  been 
brought  by  William  Sharon,  his  executor  could  have  brought 
one.  Indeed,  it  would  be  his  duty  to  do  so  if  he  believed  the 
instrument  a  forgery.  For  the  same  reasons  it  is  his  duty  to 
see  that  the  decree  is  enforced  so  far  as  it  may  be  necessary  to 
protect  the  property  of  the  deceased  against  any  fraudulent 
claims,  or  interfere  in  any  way  with  its  disposition  as  directed 
by  his  will,  and  for  that  purpose  to  seek  a  revival  of  the  decree. 
Under  the  law  of  this  state,  the  executor  or  administrator,  when 
there  is  no  will,  is  entitled  to  the  possession  of  all  the  real  and 
personal  property  of  the  deceased,  until  the  estate  is  fully  admin- 
istered, or  a  decree  of  distribution  is  made  by  the  probate  court 
The  heirs  or  devisees  of  the  deceased  can  only  take  possession 
upon  such  distribution.     Until  then  the  executor  or  administra- 

*  See  Clark  y.  Smith,  13  Peters,  195,  203;  Brodenok  WiU  Case,  21  WaU.  508, 520; 
SoUcmU  T.  CiuUten,  110  U.  S.  US. 
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tor  represents  the  heirs  and  devisees,  also  the  creditors  of  the 
deceased,  and  in  the  interest  of  all  of  them  is  bound  to  use  all 
lawful  means,  hj  suit  or  otherwise,  to  preserve  and  protect  the 
estate  against  all  fraudulent  claims  hy  which  the  title  or  value 
of  the  property  in  his  charge  may  be  impaired.  This  duty 
devolves  upon  them  fiom  the  very  nature  of  their  office  {Meeka 
V.  VassauUy  3  Sawy.  213;  Cunningham  v.  AMey,  45  Cal.  485), 
and  is  independent  of  the  specific  powers  and  duties  prescribed 
by  statute.  In  OartU  v.  Suiter,  15  Oal.  264,  a  suit  by  an  ad- 
ministrator to  quiet  the  title  of  an  intestate  to  real  property  was 
sustained  by  the  supreme  court  of  the  state  against  the  objection 
that  it  was  improperly  brought  in  his  name.  If  a  suit  of  that 
nature  may  be  brought,  it  is  not  perceived,  as  counsel  justly 
observes,  why  a  suit  quia  timet  may  not  be  brought  by  an  execu- 
tor to  cancel  a  forged  paper;  and,  if  so,  why  he  may  not  file  a 
bill  of  revivor  to  obtain  the  benefit  of  a  decree  rendered  in  favor 
of  the  deceased  in  a  suit  of  that  character.  We  have  no  doubt 
that  whatever  suit  the  deceased  might  have  brought  for  the  pro- 
tection of  hb  estate  from  unreasonable,  ill^al,  and  fraudulent 
claims,  his  executor  may  bring,  and  whatever  judgments  the 
deceased  may  have  obtained  for  that  protection,  which  the  courts 
had  jurisdiction  to  render,  and  which  have  not  been  fully  en- 
forced, his  executor  may  have  revived  and  enforced.  The  &ct 
that  the  executor  in  his  bill  simply  describes  himself  as  the  per- 
sonal representative  of  the  deceased,  without  averring  that  any 
property  of  the  latter  had  come  into  his  hands,  is  of  no  mom^it. 
The  bill  of  revivor  is  to  be  read  in  connection  with  the  record 
in  the  original  suit,  which  declares  that  the  deceased  was  pos- 
sessed of  a  large  property,  real  and  personal ;  and  it  will  be  pre- 
sumed that  it  came  into  the  hands  of  his  executor,  where  the  law 
places  it,  in  the  absence  of  averments  to  the  contrary.  Besides, 
the  only  question  which  can  be  considered  on  this  bill  to  revive, 
is  whether  the  plaintiff  is  executor  of  the  deceased,  and  thus  suc- 
ceeds by  operation  of  law  to  the  charge  of  his  property ;  and  this 
fiwt  is  admitted  by  the  demurrer.  As  said  by  Mr.  Justice  Story, 
in  Slaok  v.  Walootty  3  Mason,  508, 512 :  "  When  a  party  plaintiff 
dies,  whose  interest  is  transmitted  to  some  other  person,  if  the 
title  be  that  of  mere  representation  in  law,  there  is  no  change  in 
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the  title  itself,  and  the  only  question  that  arises  is,  who  is  the 
person  eu titled  to  take  as  representative;  that  is,  in  respect  to 
real  estate,  who  is  the  heir,  and  in  respect  to  personal  estate, 
who  is  the  executor  or  administrator.  When  this  fact  is  ascer- 
tained, the  person  succeeds  hy  operation  of  law  to  the  whole  title 
of  the  deceased.  A  bill  of  revivor  in  such  case  merely  substitutes 
the  representative  in  lieu  of  the  deoeased,  and  states  no  new  fact 
as  to  title,  except  that  of  transmission  by  operation  of  law. 
The  title  of  representation,  or  heirship,  at  least  in  a  court  of 
chancery,  is  not  disputable;  but  the  person  in  whom  it  is  vested 
is  alone  to  be  ascertained.'' 

The  objection  that  the  bill  does  not  describe  specifically  the 
property  of  the  deceased  is  without  force.  The  fact  appears  in 
the  record  of  the  original  suit  that  the  deceased  possessed  a  large 
and  valuable  property,  the  right  to  portions  of  which  would  be 
affected  by  the  alleged  contract  if  genuine  and  valid.  But  it  is 
earnestly  contended,  both  against  the  bill  of  revivor  and  against 
the  original  bill  in  the  nature  of  a  bill  of  revivor,  that  the  suit 
in  the  circuit  court  abated  by  the  transfer  of  the  deoedent^s  prop- 
erty under  the  deed  of  trust  of  November  4,  1885,  and  there- 
fore the  court  could  not  proceed  any  further  therein.  Both  of 
the  bills  have  the  same  object — to  revive  the  original  decree 
and  enforce  its  execution,  the  latter  being  necessary  because  the 
trustees  and  beneficiaries  under  the  trust  deed  take  by  a  title 
which  may  be  contested,  and  not  like  the  executor  by  operation 
of  law.  As  said  in  Slack  v.  WcUcoU:  "  When  a  party  plaintiff 
claims  a  title  by  purchase  or  devise,  he  introduces  a  new  title 
not  previously  in  the  case,  and  which  is  controvertible,  not 
merely  by  the  defendants  in  the  bill,  but  also  by  the  heirs  at 
law.  As  to  these  parties  the  suit  is  original ;  it  does  not  merely 
revive  the  old  suit,  but  it  states  new  supplementary  matters  call- 
ing for  an  answer.  So  fitr  then  as  it  states  such  matter,  it  is  an 
original  bill;  and  so  far  as  it  seeks  to  revive  upon  that  matter, 
it  is  in  the  nature  of  a  bill  of  revivor .''  But  as  held  in  the 
same  case,  purchasers  and  devisees  by  an  original  bill  in  the 
nature  of  a  bill  of  revivor  may  draw  to  themselves  the  advan- 
tages of  the  former  suit^  in  whatever  stage  it  may  be  at  the  time 
of  the  abatement* 
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To  the  alleged  abatement  of  the  origiDal  suit^  by  the  transfer 
of  the  decedent's  property^  there  are  three  answers,  each  of  which 
is  complete.  In  the  first  place,  the  reservations  in  the  trust  deed 
of  power  in  the  grantor  to  claim  during  his  life  the  payment  of 
the  net  income,  rents,  issues,  and  profits  of  the  property  remain- 
ing after  certain  monthly  payments  to  his  children,  and  to  his 
son-in-law  for  his  grandchildren,  continued  in  him  sufficient 
interest  in  the  property  to  maintain  the  suit  to  cancel  a  forged 
document,  which  might  lessen  the  amount  of  such  income,  rents, 
and  profits.  In  the  second  place,  the  decree  having  been  entered 
as  of  September  29,  1885,  was  with  reference  to  the  trust  deed 
subsequently  executed,  as  though  the  decree  had  been  announced 
by  the  court  as  of  that  day.  (MUchell  v.  Overmany  103  U.  S.  62 ; 
Borer  v.  Oiapman,  119  U.  S.  596,  597.)  In  the  third  place,  the 
deed  of  trust  having  been  made  pendente  lUe,  the  trustee  and 
beneficiaries  took  subject  to  the  decree  which  might  be  subse- 
quently rendered.  The  suit  being  to  revoke  and  cancel  an 
instrument  which  might  otherwise  lessen  the  value  of  the  estate, 
and  having  been  heard  and  submitted  for  decision,  it  is  to  be 
presumed,  in  the  absence  of  any  application  by  the  trustees  and 
beneficiaries  to  be  substituted  as  plaintiffs,  that  they  desired  that 
the  case  should  be  held  for  such  determination  in  their  interest. 
While  they  might  properly  have  asked  to  be  joined  with  the 
plaintiff,  they  were  not  bound  to  do  so.  The  court  had  jurisdio- 
tion  to  proceed  without  them  to  render  the  decree. 

Having  disposed  of  the  objections  to  the  jurisdiction  of  the 
circuit  court  of  the  United  States  in  the  original  suit  of  Sliaron 
v.  Hilly  we  proceed  to  consider  how  far  the  judgment  therein  is 
affected,  or  should  have  been  affected,  if  at  all,  by  the  judgment 
in  the  state  court. 

William  Sharon,  being  a  citizen  of  Nevada,  had  a  constitu- 
tional right  to  ask  the  decision  of  the  federal  court  upon  the 
case  presented  by  him ;  and  it  would  be  a  strange  result  if  the 
defendant,  who  was  summoned  there,  could,  by  any  subsequent 
proceedings  elsewhere,  oust  that  court  of  its  jurisdiction  and 
rightful  authority  to  Aecide  the  case.  The  constitution  declares 
that  the  judicial  powers  of  the  United  States  shall  extend  to 
controversies  between  citizens  of  different  states — a  provision 
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which  had  its  origin  in  the  impression  that  local  attachments 
and  prejudices  might  injuriously  affect  the  administration  of 
justice  in  the  state  courts  against  the  claims  of  citizens  of  other 
states.  {Baiitmy  Qmpany  v.  WkitUm,  13  Wall.  270,  289.) 
So  valuable  has  the  right  of  citizens  of  other  states  than  the  one 
in  which  suits  are  brought  against  them  to  have  their  cases 
heard  in  a  federal  court  always  been  r^rded,  that  at  the  very 
outset  of  the  government  Congress  provided^  and  in  different 
acts  since  has  renewed  the  provision,  that  when  a  citizen  of 
another  state  is  sued  in  a  state  court  he  may,  under  proper 
application,  accompanied  by  an  offer  of  good  and  sufficient  surety 
for  entering  copies  of  the  proceedings  and  his  appearance  in  the 
federal  court,  have  the  case  removed  to  that  court  and  tried  or 
heard  there ;  and  all  the  acts  of  Congress  have  declared  that  it 
shall  be  the  duty  of  the  state  court  in  such  a  case  to  accept  the 
surety  and  to  proceed  no  further  in  the  cause.  Any  subsequent 
proceedings  there  are  null  and  void,  and  will  be  so  treated  by 
the  federal  courts.  As  said  by  the  supreme  court  in  Railroad 
Company  v.  KoorUz,  104  U.  S.  14,  it  is  well  settled  that  "when 
a  sufficient  case  for  removal  is  made  in  the  state  court,  the 
rightful  jurisdiction  of  that  court  comes  to  an  end,  and  no 
further  proceedings  can  properly  be  had  there,  unless  in  some 
form  its  jurisdiction  is  restored.'^  As  Congress  has  made 
such  careful  provision  to  secure  to  citizens  of  other  states 
a  right  to  transfer  to  a  federal  court  cases  in  which  they 
are  sued  in  state  courts,  and  prohibited  further  proceedings 
therein  after  proper  application  is  made  for  removal,  it  would 
be  strange,  we  repeat,  if  a  defendant  properly  summoned  in  the 
first  instance  into  that  court  by  a  citizen  of  another  state,  could 
cut  off  and  practically  nullify  the  latter's  constitutional  right  to 
a  hearing  there  by  instituting  a  suit  in  a  state  court,  which 
might  involve  in  some  of  its  phases  a  determination  of  the  same 
matters.  Such  a  pretension,  as  said  in  one  of  the  authorities 
cited,  cannot  be  tolerated.  The  jurisdiction  of  the  federal  court 
having  attached,  the  right  of  the  plaintiff  to  prosecute  his  suit 
to  a  final  determination  there  cannot  be  arrested,  defeated,  or 
impaired  by  any  proceeding  in  a  court  of  another  jurisdiction. 
This  doctrine  we  hold  to  be  incontrovertible;  it  is  essential  to  any 
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orderly  and  decent  administratioQ  of  justice  and  to  prevent  an 
unseemly  conflict  of  authority,  whioh  could  ultimately  be  deter* 
mined  only  by  superiority  of  j>hyBioal  fofoe  on  oue  side  or  the 
other. 

In  Wallace  v.  McOmneB,  13  Peters,  143,  we  have  a  decision 
of  the  supreme  court  of  the  United  States  illustrative  and  con- 
firmatory of  this  doctrine.  That  case  was  brought  in  the  dis* 
trict  court  of  the  United  States  for  the  district  of  Alabama, 
exercising  the  powers  of  a  circuit  court,  upon  a  promissory  note 
of  the  defendant  for  four  thousand  eight  hundred  and  eighty 
dollars.  The  defendant  pleaded  payment  and  satisfaction,  and 
issue  being  joined  therein,  the  case  was  continued  until  the 
succeeding  term.  The  defendant  then  interposed  a  plea  of  puis 
darrein  continuance,  ailing  that  as  to  four  thousand  two  hun- 
dred and  four  dollars  of  the  sum  demanded,  the  plaintiff  ought 
not  further  to  maintain  the  action  against  him,  because  that 
sum  had  been  attached  in  proceedings  commenced  against  him 
under  the  attachment  law  of  Alabama,  in  which  he  was  sum- 
moned as  garnishee.  In  those  proceedings  he  had  admitted  his 
indebtedness  beyond  a  certain  payment  made,  and  the  state  court 
gave  judgment  against  him  for  the  balance.  To  this  plea  the 
plaintiff  demurred,  and  the  demurrer  was  sustained.  The  case 
was  ultimately  taken  to  the  supreme  court,  where  it  was  con- 
tended that  the  proceedings  under  the  attachment  law  of 
Alabama  were  sufficient  to  bar  the  action  as  to  tlie  amount  of 
the  sum  attached,  and  that  therefore  the  demurrer  ought  to 
have  been  overruled.  But  the  court  said:  ^^The  plea  shows 
that  the  proceedings  on  the  attachment  were  instituted  after  the 
commencement  of  this  suit.  The  jurisdiction  of  the  district 
court  of  the  United  States,  and  the  right  of  the  plaintiff  to 
prosecute  his  suit  in  that  oourt^  having  attached,  that  right 
could  not  be  arrested  or  taken  away  by  any  proceedings  in 
another  court.  This  would  produce  a  collision  in  the  jurisdic- 
tion of  courts,  that  would  extremely  embarrass  the  administra- 
tion of  justice." 

In  Taylor  v.  lainiory  16  Wall.  370,  the  supreme  court,  speak- 
ing by  Justice  Swayne,  said:  ''Where  a  state  court  and  a  court 
of  the  United  States  may  each  taike  jurisdiction,  the  tribunal 
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which  first  gets  it  holds  it  to  the  exclusion  of  the  other^  until  its 
duty  is  fully  performed  and  the  jurisdiction  invoked  is  ex- 
hausted :  and  this  rule  applies  alike  in  both  civil  and  criminal 
eases.  It  is^  indeed^  a  principle  of  universal  jurisprudence  that 
where  jurisdiction  has  attached  to  person  or  thiug,  it  is — unless 
there  is  some  provision  to  the  contrary — exclusive  in  e£Pect 
until  it  has  wrought  its  function/' 

In  Shoemxiker  v.  Frendt,^  Chase's  Dec,  267,  a  bill  was  filed 
in  the  circuit  court  of  the  United  States  for  the  district  of 
Virginia  by  the  plaintifi^  Shoemaker,  for  an  injunction  to  prevent 
the  defendant  French  from  acting  as  president  of  the  Alexandria 
and  Washington  Railroad  Company,  and  an  order  was  made 
directing  that  he  be  served  with  notice  of  motion  for  the 
injunction.  After  this  French  filed  a  bill  in  a  state  court  of 
Virginia,  praying  an  injunction  against  Shoemaker  for  matters 
cognate  to  the  bill  in  the  circuit  court;  and  Chief  Justice  Chase, 
in  granting  the  prayer  of  the  bill  in  the  circuit  court,  said: 
^'  The  jurisdiction  of  this  court  as  to  these  matters  attached  when 
Shoemaker's  bill  was  filed  here,  and  the  order  passed  by  this 
court.  Therefore  the  jurisdiction  of  the  state  court  was  ousted, 
or  must  be  exercised  in  subordination  to  the  jurisdiction  of  this 
court." 

The  doctrine  that  where  difierent  courts  may  entertain  juris- 
diction of  the  same  subject,  the  court  which  first  obtains  jurisdic- 
tion will  retain  it  to  the  end  of  the  controversy,  either  to  the 
entire  exclusion  of  the  other,  or  to  the  exclusion  so  far  as  to 
render  the  latter's  decision  subordinate  to  that  of  the  other,  pre- 
vails very  generally  both  in  the  federal  and  state  courts,  with 
some  exceptions,  which  we  shall  hereafter  consider.  Thus  in 
Gatflord  v.  Fort  WaynCy  Munde,  and  (Xncmnaii  Railroad  Oom^ 
•panyy  a  bill  was  filed  in  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana,  to  obtain,  among  other  things,  the 
appointment  of  a  receiver  of  the  property  of  an  insolvent  cor- 
poration, and  to  administer  it  for  the  benefit  of  the  creditors. 
After  a  demurrer  to  the  bill  had  been  sustained  and  an  amend- 
ment made,  a  receiver  was  appointed.  Whilst  proceedings  were 
thus  pending  in  the  federal  court,  a  suit  was  commenced  in  a 
state  court  of  Indiana,  in  which  a  receiver  was  also  appointed^ 
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who  took  possession  of  the  property.  Subsequently  the  parties 
thus  having  possession  surrendered  the  property  to  the  receiver 
of  the  federal  court  upon  his  application  and  the  presentation  of 
its  order.  He  was  thereupon  arrested  by  the  state  court,  but 
the  federal  court  released  him,  and  he  retained  the  property,  the 
court  refusing  to  rescind  the  order  appointing  him.  In  dispos- 
ing of  the  case  the  federal  court  said :  ^'  We  think  that  there  is 
no  other  safe  rule  to  adopt,  in  our  mixed  system  of  state  and 
federal  jurisprudence,  than  to  hold  that  the  court  which  first 
obtains  jurisdiction  of  the  controversy,  and  thereby  of  the  res, 
is  entitled  to  retain  it  until  the  litigation  is  settled/'  (6  Biss. 
286,  291.) 

In  Union  Mutual  Idfe  Insurance  Company  v.  Chicago  Univcr- 
sityy  a  bill  was  filed  in  a  state  court  of  Illinois  to  enjoin  the  fore- 
closure of  a  mortgage,  and  have  it  set  aside  and  declared  void. 
Later  on  the  same  day  a  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illinois  to  foreclose 
the  mortgage.  The  process  of  the  federal  court  was  first  served, 
preceding  by  a  few  hours  the  service  of  process  from  the  state 
court;  and  it  was  held  that  the  fact  that  process  from  tlie  federal 
court  was  first  served  gave  that  court  jurisdiction  to  go  on  with 
the  foreclosure  suit  and  determine  all  questions  as  to  the  validity 
of  the  mortgage.  In  deciding  the  case  the  court,  speaking  by 
Judge  Drummond,  said :  "  It  is  undoubtedly  a  very  embarrass- 
ing state  of  litigation,  there  being  two  suits,  brought  in  two 
jurisdictions,  involving,  to  a  great  extent,  the  same  subject-mat- 
ter, and  I  have  felt  some  difficulty  in  determining  what  is  the 
true  rule  upon  this  subject,  but  I  have  come  to  the  conclusion 
that  it  must  be  this :  That  this  court  has  a  right  to  go  on,  as  I 
have  already  said,  and  decide  all  questions  which  legitimately 
flow  out  of  the  subject-matter  of  controversy  in  this  case,  namely, 
those  affecting  the  existence  of  the  mortgage  and  the  right  of 
the  University  of  Chicago  to  make  it,  so  as  to  reach  a  decree,  if 
the  case  warrants  it,  which  shall  be  conclusive  upon  the  Univer- 
sity of  Chicago;  that  is  to  say,  which  shall  prevent  that  corpo- 
ration from  ever  setting  up  any  claim  or  right  to  this  property, 
or  any  claim  whatever  that  it  had  not  the  right  to  execute  this 
mortgage.^'     (10  Biss.  191,  196.) 
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Iq  Mason  v.  Piggott,  in  the  supreme  court  of  Illinois,  it 
appeared  that  the  defendant,  instead  of  making  a  defense  in  an 
actipa  pending  in  a  court  of  law,  had  attempted  to  transfer  the 
case  to  a  court  of  equity,  and  the  court  said :  ^'It  by  no  means 
follows  because  a  cou,rt  of  equity  has  concurrent  jurisdiction 
with  a  court  of  law,  that  it  will  take  cognizance  of  a  case  already 
*  pending  in  a  court  of  law  and  oust  it  of  jurisdiction.  As  a 
geoeral  principle,  in  all  cases  of  concurrent  jurisdiction^  the 
tribunal  which  first  obtains  jurisdiction  of  the  subject-matter 
must  proceed  and  finally  dispose  of  it.  A  court  of  equity  will 
not  take  jurisdiction  where  it  has  first  b^n  acqwred  by  a  court 
of  law,  unless  there  is  some  equitable  circumstance  in  the  case 
which  the  party  cannot  avail  himself  of  at  law.  Subj^t  to  this 
qualification,  the  rule  is  inflexible.^^    (11  111.  88.) 

In.  Bank  ofJBellows  Falls  v.  MtUlprnd  JR.  JR.  Oo.y  in  the  supreme 
court  of  Vermont,  it  api)eajred  that  the  defendant,  in  an  action 
at  law  pending  against  him  in  Massachusetts,  had  filed  his  bill 
in  a  Vermont  court  of  chancery  to  enjoin  the  action.    ThQ  bill 
was.  dismissed,  and  the  court,  admitting  the  power  of  a  court 
of  equity  to  enjoin  parties  within  its  jurisdiction  from  proceed- 
ing in  a  court  of  law  in  another  state,  said :  ''We  hold  it  to  be 
a  sound  rule  of  law,  based;  upon  the  most  salutary  principle, 
that  in  all  cases  of  concurrent  jurisdiction,  the  court  that  has 
first  possession  of  the  matter  should  be  left  to  decide  it,  unless  • 
there  exists  some  peculiar  equitable  ground  for  withdrawing  a. 
controversy  from  a  court  of  law  to  a  court  of  chancqry,  and' 
which  disenables  the  party,  having  the  law  in  his  favor,  from^ 
bringing  his  case  fairly  and  fully  before  a  court  of  law.    This^ 
principle  is  founded  upon  the  courtesy  which  courts  of  concur- 
rent jurisdiction  should  exercise  towards  each  other,  and  may 
be  necessary,  as  matter  of  policy,  to  prevent  a  conflict  in  the- 
action  of  different  courts."    (28  Vt.  470-477.) 

In  Steams  v.  Steams,  in  the  supreme  court  of  Massachusetts,. 
a  decree  of  the  probate  court  appointing  commissioners  to  make* 
partition  of  an  estate  among  the  heirs  was  reversed,  because  pro- 
ceedings were  first  commenced  for  that  purpose  in  another  court 
of  concurrent  jurisdiction  against  the  parties  moving  the  decree, 
which  proceedings  were  pending  when  the  decree  was  rendered^. 

XTTT.  Bawt.— 17. 
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the  court  saying  that  *'when  different  courts  have  concurrent 
jurisdiction^  the  one  before  whom  proceedings  may  be  first  had, 
and  whose  jurisdiction  first  attaches^  must  necessarily  have 
authority  paramount  to  the  other  courts;  or,  rather,  the  action 
first  commenced  shall  not  be  abated  by  an  action  commenced 
between  the  same  parties  in  relation  to  the  same  subject,  in  the 
same  or  any  other  court."    (16  Mass.  170.) 

The  case  of  ^07716  Insurance  Company  v.  Howdly  in  the  oonrt 
of  chancery  of  New  Jersey,  presents  some  features  similar  to  the 
case  at  bar.  The  complainant  filed  its  bill  for  relief  against 
two  policies  of  insurance,  which  it  allied  the  defendant  had 
fraudulently  obtained  from  it  upon  his  property  in  Illinois.  The 
bill  prayed  that  the  policies  might  be  delivered  up  and  canceled 
or  declared  invalid,  and  that  the  defendant  might  be  perpetually 
enjoined  from  bringing  any  suit  at  law  or  equity  upon  them,  or 
making  use  of  them  in  any  way  for  the  purpose  of  establishing 
any  claim  or  damage  against  the  complainant.  The  defendant 
appeared  and  filed  an  answer,  to  which  a  replication  being 
made,  proofs  were  taken.  After  the  suit  was  commenced  the 
defendant  brought  an  action  at  law  upon  the  policies  against  the 
company  in  a  state  court  of  Illinois,  which  suit  was  on  its  peti- 
tion removed  into  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois.  The  company  thereupon  ^led  its 
petition  in  the  court  of  New  Jersey  for  an  injunction  to  restrain 
him  from  prosecuting  the  suit  in  Illinois.  An  injunction  having 
been  issued,  a  motion  was  made  to  dissolve  it.  In  denying  the 
motion,  the  chancellor  said :  "  This  court  having  the  power  to 
hear  and  determine  the  subject-matter  in  controversy,  and 
having  fird  obtained  possession  of  the  controversy,  is  fully  ai  liberty 
to  retain  it  until  it  shall  have  disposed  of  it.  The  general  rule  is, 
that  as  between  courts  of  concurrent  and  co-ordinate  jurisdiction 
(and  the  circuit  court  of  the  United  States  and  the  state  courts 
are  such  in  certain  controversies — such  as  that  involved  in  this 
suit,  for  example — between  citizens  of  different  states),  the  court 
that  first  obtains  possession  of  the  controversy  must  be  allowed 
to  dispose  of  it  without  interference  from  the  co-ordinate  court 
.  •  .  .  Where  a  party  is  within  the  jurisdiction  of  this  court,  so 
that  on  a  bill  properly  filed  here  this  court  has  jurisdiction  of 
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his  person,  although  the  subject-matter  of  the  suit  may  be 
situated  elsewhere,  it  may^  by  the  ordinary  process  of  injunction 
and  attachment  for  contempt,  compel  him  to  desist  from  com- 
mencing a  suit  at  law,  either  in  this  state  or  any  foreign  jurisdic- 
tion, and  of  course  from  prosecuting  one  commenced  after  the 
bringing  of  the  suit  in  this  court."     (24  N.  J.  Eq.  239.) 

In  Brooks  v.  Ddaplainej  the  high  court  of  chancery  of  Mary- 
land dismissed  a  bill  in  equity  because  at  the  time  it  was  filed  a 
suit  involving  the  same  controversy  was  pending  in  the  county 
court  having  concurrent  jurisdiction,  the  chancellor  saying: 
"When  two  courts  have  concurrent  jurisdiction  over  the  same 
subject-matter,  the- court  in  which  the  suit  is  first  commenced  is 
entitled  to  retain  it.  This  rule  would  seem  to  be  vital  to  the 
harmonious  movement  of  courts  whose  powers  may  be  exerted 
within  the  some  spheres,  and  over  the  same  subjects  and  per- 
sons  Any  other  rule  will  unavoidably  lead  to  perpetual 

collision,  and  be  productive  of  the  most  calamitous  results." 
(1  Md.  Ch.  354.) 

Similar  decisions  might  be  cited  from  the  highest  courts  of 
nearly  every  state,  for  upon  the  principle  stated  there  is,  with 
certain  well  recognized  exceptions,  a  general  concurrence  of 
opinion. 

Where  two  judgments  relating  to  the  same  subject  are  ir- 
reconcilable, both  cannot  be  enforced.  One  or  the  other  must 
give  way ;  and  the  only  reasonable  test  by  which  the  superiority 
of  one  over  the  other  is  to  be  determined,  is  that  which  is 
expressed  in  the  authorities  cited,  that  the  court  which  first 
obtains  jurisdiction  of  the  subject  and  parties  must  have  the 
right  to  proceed  to  judgment.  Having  first  acquired  possession 
of  the  subject,  it  cannot  be  rightly  ousted  by  subsequent  pro- 
ceedings in  another  court  having  no  supervising  or  appellate 
authority.  If  the  time  of  the  rendition  of  the  judgment  inde- 
pendently of  the  commencement  of  the  suit  were  to  be  the  test, 
the  superiority  of  judgment,  as  counsel  well  observe,  would  de- 
pend on  mere  accident,  or  circumstances  beyond  the  power  of 
the  court  or  parties,  as  one  court  may  have  a  large  calendar  and 
be  blocked  up  with  business,  creating  great  delay  in  the  disposi- 
tion of  causes,  while  the  other  court  may  have  few  causes,  and 
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those  of  minor  importaDoe,  and  thus  be  enabled  to  speedily  dis- 
pose of  them.  It  would  give  the  latter  court  pre-emineuce 
because  it  is  enable  from  paucity  of  cases  to  dispose  of  its  cal- 
endar at  an  earlier  day,  and  might,  as  suggested,  tend  to  an 
unseemly  scramble  of  litigants  to  speed  cases,  in  the  respective 
courts  of  their  preference. 

The  exoeptipns  to  th^  doctrine  that  priority  of  jurisdiction 
controls  priority  of  decision,  to  which  we  have  referred,  and  to 
which  our  attention  has  been  called  by  counsel  of  the  defendants, 
will  be  fouud  on  examination  to  range  themselves  under  two 
classes :  Firsty  where  the  same  plaintiff  has  ajsked  in  the  different 
suits  a  d^teriAinatipn  of  the  same  matter;  as,  for  instance,  where 
diffei:ept  obligatioi^s  are  issued  upon  the  same  transaction,  which 
is  attacked  in,  each  suit  as  fraudulent  and  ill^al,  and  therefore 
vitiating  the  several  obligations;  or,  where  the  jurisdiction  of  a 
court  of  equity  as  well  as  a  court  of  law  is  invoked  by  him  with 
reference  to  the  matter.  Of  course  a  decision  first  rendered  in 
either  suit  may  be  pleaded  in  the  others — the  plaintiff  must 
abide  the  adjudication  which  he  has  sought;  and  second,  where 
the  cases  are  upon  contracts  or  obligations  which  from  their 
nature  are  merged  in  the  judgment  rendered,  the  subject  upom 
which  the  first  suit  is  founded  having  thus  ceased  to  exist. 

The  cases  of  Duffy  v.  Lytle,  5  Watts,  120;  Rogers  v.  Odeff, 
39  N.  H.  462;  OiUd  v.  Potoder  Works,  45  K  H.  547;  Bank 
of  U.  8.  v.  Merchardsf  Bank,  7  Gill,  415 ;  and  Wesoott  v.  Edmunds, 
68  Pa.  St.  34,  fall  under  one  or  the  otll^^  of  these  classes.  The 
language  quoted  from  Btu^k  v.  OMatk,  3  Wall.  345,  was  used 
as  explanatory  of  the  general  doctrine  that  in  examining  into 
the  exclusive  character  of  the  jurisdiction  of  a  court,  we  must 
have  regard  to  the  nature  of  the  remedies,  the  character  of  the 
relief  sought,  and  the  identity  of  the  parties  in  the  different 
suits.  The  illustration  given  of  a  party  suing  in  a  court  of 
chancery  to  foreclose  his  mortgage,  and  in  a  court  of  law  to 
recover  judgment  on  his  notes,  and  in  another  court  of  law  in 
an  action  of  ejectment  to  recover  the  possession  of  the  land, 
would  have  brought  the  supposed  case,  if  a  real  one,  under  the 
first  class  of  exceptions  stated  above,  where  a  decree  first  ren- 
dered in  either  suit  upon  the  same  point  could  have  been 
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pleaded  as  conclusive  in  the  others.  In  the  Tubal  Cain  Casey  9 
Fed.  Rep.  834,  the  judgment  of  the  state  court  pleaded  in  the 
United  States  district  court  was  recovered  in  the  prior  adiorty 
and  the  circuit  court  stayed  its  proceedings  to  await  the  deter- 
mination of  an  appeal  irom  the  judgment.  The  other  authori- 
ties cited  do  not  seem  to  us,  after  careful  consideration,  to  be 
entitled  to  any  weight  upon  the  question  presented. 

The  case  at  bar  is  not  within  either  of  the  excepted  classes. 
The  plaintiff  has  not  invoked  the  jurisdiction  of  the  state  court; 
and  the  allege^  marriage  contract  is  not  one  which  in  any  sense 
of  the  rule  was  merged^  or  could  be  merged,  in  the  judgment,  any 
more  than  a  deed,  upon  which  title  to  real  estate  is  asserted,  is 
merged  in  a  judgment  in  ejectment  for  the  possession  of  the  prop- 
erty. It  was  as  much  an  outstanding  and  existing  contract  after 
the  judgment  of  the  state  court  as  before,  and  was  equally  available 
for  all  purposes.  But  aside  from  this,  the  doctrine  of  the  ex- 
cepted cases  can  have  no  application  to  cases  instituted  in  a  fed- 
eral court  by  a  citizen  of  another  state,  so  as  to  give  paramount 
authority  to  a  judgment  of  a  state  court  in  a  suit  subsequently 
commenced  against  him,  without  defeating  a  most  important 
right  conferred  upon  him  by  the  constitution  and  laws  of  the 
United  States,  a  result  which  can  in  no  manner  be  accomplished 
either  directly  or  indirectly.  (See  Suydam  v.  BroadnaXy  14 
Peters,  67,  and  Payne  v.  Hook,  7  Wall.  430.) 

It  is  true  that  in  the  decision  of  the  case  Judge  Deady 
expressed  his  opinion  to  the  effect  that  as  the  validity  and  gen- 
uineness of  the  declaration  of  marriage  were  invoked  in  the 
state  court,  its  determination  would  be  conclusive,  and  estop  the 
plaintiff  in  this  court  to  show  the  contrary,  if  it  had  not  been 
obviated  by  the  appeal  from  the  judgment.  We  do  not  concur 
with  the  learned  judge  in  this  view,  for  reasons  already  stated; 
but  assuming  it  to  be  sound,  we  agree  with  him  that  the  effect 
of  the  appeal  was  to  prevent  the  judgment  from  becoming  final, 
and  to  destroy  its  efficacy  as  evidence.  By  the  act  of  Congress 
the  judgment  could  only  have  such  faith  and  credit  given  to  it 
as  it  has  by  law  or  usage  in  the  courts  of  the  state ;  and  by  the 
law  of  the  state  its  operation  as  evidence  is  superseded  by  an 
appeal.    The  Code  of  Civil  Procedure  provides  that  when  an 
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appeal  is  perfected  ^Mt  stays  all  further  proceediogs  in  the  court 
below  upon  the  judgment  or  order  appealed  from,  or  upon  the 
matters  embraced  therein/'  and  also  that  ^^an  action  is  deemed 
to  be  pending  from  the  time  of  its  commencement  until  its  final 
determination  upon  appeal,  or  until  the  time  for  appeal  has 
passed,  unless  the  judgment  is  sooner  satisfied.''  Such  is  the 
express  language  of  the  code.  (Sees.  946,  1049.)  And  as 
the  district  judge  observes,  these  provisions  are  in  conformity 
with  the  law  previously  existing,  according  to  which  an  appeal 
not  only  stayed  the  execution  of  a  judgment,  but  suspended  its 
operation  for  all  purposes.  Thus  in  Woodbury  v.  Bowman^  13 
Cal.  634,  which  was  decided  before  the  adoption  of  the  code,  the 
record  of  a  judgment  from  which  an  appeal  was  pending  was 
offered  in  evidence  and  rejected,  and  the  court,  in  afiSrmiug  the 
ruling,  said:  "We  think  it  was  properly  rejected ;  the  appeal 
having  suspended  the  operation  of  the  judgment  for  all  pur- 
poses, it  was  not  evidence  in  the  questions  at  issue,  even  between 
the  parties  to  it."  And  in  Murray  v.  Greeii,  64  Cal.  369, 
decided  since  the  adoption  of  the  code,  the  record  of  a  judgment 
in  a  case  then  on  appeal  was  offered  in  evidence  and  rejected; 
and  the  court  in  sustaining  the  decision  said,  that  while  the 
appeal  was  pending  "the  operation  of  that  judgment  for  all  pur- 
poses was  suspended,  and  it  was  not  admissible  in  evidence  in 
any  controversy  between  the  parties." 

The  circuit  judge  did  not  concur  with  the  district  judge  as  to 
what  would  be  the  effect  of  the  judgment  in  the  state  court,  if 
it  were  final,  observing  that  it  was  unnecessary  to  determine 
that  question,  and  that  he  reserved  his  opinion  upon  it  until  it 
should  properly  arise  for  judicial  determination,  and  until  an 
opportunity  was  had  for  its  full  discussion  and  mature  consider- 
ation. But  the  circuit  judge  did  concur  with  the  district  j  udge  as 
to  the  effect  of  the  appeal  in  destroying  the  judgment  of  the  state 
court  as  evidence  of  any  kind  in  the  federal  court.  It  was  of  no 
avail,  therefore,  when  pleaded  as  an  estoppel ;  it  was  not  evidence 
of  the  truth  of  the  matters  found,  much  less  conclusive  evidence. 
The  ruling  of  the  circuit  court  in  refusing  its  consideration  was 
therefore  correct  at  the  time;  and  if  correct  then,  it  could  not 
become  erroneous  by  any  subsequent  event.     The  affirmance 
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of  the  judgment  since  has  no  retroactive  operation  so  as  to  make 
that  ruling  bad  which  was  then  sound.  But  more  than  this, 
there  is  still  pending  an  appeal  to  the  supreme  court  from  an 
order  refusing  a  new  trial  in  the  state  court.  The  judgment 
therein  has  not,  therefore,  even  yet  become  final ;  it  does  not  yet 
establish  as  between  the  parties  the  verity  of  the  findings.  In 
the  recent  case  of  Gillmore  v.  Ceniral  Ins.  Co.,  in  the  supreme 
court  of  this  state  (65  Cal.  65, 66),  the  effect  of  a  pending  motion 
for  a  new  trial  upon  the  finality  of  a  judgment  was  considered. 
.There  a  stipulation  had  been  made  that  alUproceedings  should 
.  be  stayed  until  final  judgment  and  decision  in  another  action. 
It  was  contended  that  the  judgment  in  that  action  had  become 
.final  within  the  meaning  of  the  stipulation  afler  a  year  had 
elapsed  from  its  entry  without  an  appeal  being  taken  from  it. 
There  was  pending  a  motion  for  a  new  trial,  and  the  court  said : 
'^  Although  no  appeal  had  been  taken  from  the  judgment  within 
.  the  statutory  time,  proceedings  were  pending,  upon  a  motion 
made  by  the  defendant  in  the  case,  to  vacate  the  judgment  and 
grant  a  new  trial.  That  motion  subjected  the  judgment  to  be 
reviewed,  and  made  it  liable  to  be  set  aside.  The  judgment  was 
therefore  not  final,  in  the  sense  of  the  stipulation  as  to  the  right 
of  the  parties  affected  by  it,  and  could  not  become  so  until 
the  motion  for  a  new  trial  had .  been  disposed  of.  {HUh  v. 
Sherwood,  33  Cal.  474.)  While  proceedings  are  pending  for  the 
review  of  a  judgment,  either  on  appeal  or  motion  for  a  new 
trial,  the  litigation  on  the  merits  of  the  case  between  the  parties 
is  not  ended,  and  until  litigation  on  the  merits  is  ended,  there 
is  no  finality  to  the  judgment,  in  the  sense  of  a  final  determina- 
tion of  the  rights  of  the  parties,  although  it  has  become  final 
for  the  purpose  of  an  appeal  from  it.^^  (See,  also,  Fulton  v. 
Hanna,  40  Cal.  278.)* 

It  remains  to  consider  the  further  objections  of  the  defend- 
ants that  the  priority  of  jurisdiction  of  the  federal  court  was 
waived  by  the  stipulation  to  remand  the  case  originally  com- 
menced in  the  state  court  from  tlie  federal  court,  to  which  it  had 

*  Nearly  a  year  after  this  opinion  was  delivered,  the  Hopreme  court  of  California 
roTersed  tlie  order  of  the  ^aperior  court  denying  the  now  trial,  and  remanded  the 
case  to  that  court  for  a  new  trial.  In  executing  that  mandate  the  judgment 
of  affirmance  mentioned  was  set  aside.    (Sluiron  y.  JSharon,  79  Cal.  683.) 
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been  removed,  back  to  the  state  court ;  that  the  failure  to  pre- 
sent to  the  state  court  the  judgment  of  the  federal  court  was  an 
abandonment  of  its  protection ;  and  that  the  execution  of  the 
decree  in  the  federal  court  by  injunction  against  prosecuting  pro- 
ceedings under  the  judgment  of  the  state  court  is  forbidden  hy 
the  act  of  Congress  prohibiting  the  issue  t>f  an  injunction  to  stay 
proceedings  in  a  state  court  except  in  cases  of  bankruptcy.  (Rev, 
Stats,  sec.  720.) 

The  allied  waiver  of  priority  of  jurisdiction  by  the  federal 
court  because  of  the  consent  of  parties  to  remand  the  case  com- 
menced in  the  state  court  back  to  it,  after  its  removal,  \ras  con- 
sidered on  the  argument  in  the  original  suit,  and  held  to  be 
without  force.  A  statement  of  the  circumstances  of  the  remand- 
ing is  sufficient  answer  to  the  position.  The  case  commenced  in 
the  state  court  by  the  alleged  wife,  Sarah  Althea,  against  Sharon, 
prajang  that  her  allied  marriage  be  declared  legal  and  valid, 
and  then  that  a  divorce  be  decreed,  was  removed  on  the  applica- 
tion of  the  defendant  therein  to  the  federal  court  on  the  suppo- 
sition that  he  had  a  right  to  have  it  heard  there.  The  plaintiff 
therein  denied  that  right,  on  the  ground  that  the  subject-matter 
being  an  action  for  a  divorce  was  not  within  the  jurisdiction  of 
the  court,  and  moved  to  remand  it  back  to  the  state  court.  The 
defendant's  counsel  appears  to  have  come  to  the  conclusion  that 
her  motion  would  be  granted,  and  instead  of  waiting  for  the 
order  of  the  federal  court  to  that  effect,  consented  that  the  cate 
might  be  remanded — and  that  is  all  there  is  of  the  aliped 
waiver.  The  consent  waived  no  rights  of  priority  by  the  orig- 
inal suit;  nor  in  any  respect  afiected  its  position.  It  would  be 
strange  if  the  remanding  of  one  action  by  consent  should  change 
or  affect  in  any  degree  the  jurisdiction  of  the  court  over  another 
and  different  action,  to  which  the  consent  made  no  reference. 

The  position  that  the  protection  of  the  decree  of  the  federal 
court  was  waived  because  the  attention  of  the  state  court  was  not 
called  to  it,  either  on  the  motion  for  a  new  trial  or  on  the  argu- 
ment of  the  appeal  in  the  supreme  court,  merits  careful  consid- 
eration. There  is  not,  and  certainly  ought  not  to  be,  anything 
so  unseemly  as  rivalry  and  contention  between  the  courts  of  the 
state  and  courts  of  the  United  States.    Both  have  lar^  and 
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responsible  duties  in  the  administration  of  justice  for  the  Amer- 
ican people,  and  we  are  sure  that  neither  has  any  desire  to 
encroach  upon  the  jurisdiction  and  rightful  authority  of  the 
other.  And  yet  as  both  courts  have  on  many  subjects  concur- 
rent jurisdiction,  it  will  sometimes  happen  that  there  will  be  a 
conflict  of  decision  between  them,  and  then  a  proper  respect  for 
each  other  will  induce  both  to  seek  a  solution  consistent  with 
the  just  rights  of  the  parties.  We  think,  therefore,  it  would 
have  been  a  proper  proceeding  for  the  plaintiff  in  the  original 
suit — the  defendant  in  the  state  court  —  to  have  called  the  atten- 
tion of  that  court,  and  of  the  supreme  court  of  the  state,  in  some 
formal  way  to  the  decision  and  decree  of  the  federal  court  —  not 
for  the  purpose  of  changing  any  alleged  rulings  had  in  the  state 
courts,  but  in  order  to  secure  a  stay  therein  of  all  further  pro- 
Oeedings  in  them.  The  whole  controversy  in  the  state  court 
rested  upon  the  alleged  validity  of  the  marriage  contract,  and 
this  fact  is  fully  set  forth  in  its  findings.  The  decree  in  the  fed- 
eral court  adjudged  that  contract  to  be  a  forgery,  and  ordered 
its  surrender  and  cancellation.  If  this  decree  be  a  final  one, 
and  the  court  had  jurisdiction  to  render  it,  there  can  be  no  doubt 
that  it  should,  when  presented  to  the  state  courts,  stay  all  pro- 
ceedings therein.  Those  courts  would  only  be  called  upon  to 
give  full  faith  and  credit  to  it,  not  to  reverse  or  review  any  of 
their  rulings,  but  to  act  upon  a  fact,  conclusive  of  the  case,  for 
the  first  time  brought  to  their  attention.  They  would  only  be 
called  upon  to  do  what  they  would  do  upon  official  notice  to 
them  of  any  other  fact  which  would  conclude  a  pending  contro- 
versy. If,  for  example,  there  should  be  brought  to  a  nisi  priu8 
court  after  a  conviction  of  an  accused  parly  of  murder,  or  before 
the  supreme  court  of  the  state  on  appeal  from  the  judgment, 
official  notice  that  the  convict  had  been  pardoned  subsequent  to 
the  conviction,  the  nisi  prius  court  would  not  thereupon  grant  a 
new  trial,  or  the  supreme  court  reverse  the  judgment,  but  both 
courts  might  properly  be  called  upon  to  stay  all  proceedings 
upon  the  conviction  —  and  an  order  to  that  effect,  reciting  the 
pardon,  might  be  made.  So,  too,  if  whilst  argument  is  going 
on  upon  the  appeal,  the  supposed  murdered  man  should  walk 
into  court  and  present  himself,  I  think  the  court;  though  it 
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might  find  no  error  iu  the  ruling  of  the  lower  court,  would 
readily  find  a  way  to  stay  execution  of  the  judgment,  upon  recit- 
ing the  personal  appearance  of  the  supposed  murdered  man. 
So  we  think  the  decree  of  the  federal  court  might  have  been  offi- 
cially presented  to  the  state  courts,  and  a  stay  of  proceedings  in 
the  action  there  asked.  But  it  was  not  obligatory  upon  the 
defendant  in  the  state  courts  to  present  to  them  the  federal  decree. 
He  might  think  proper  to  await  the  final  action  of  those  courts, 
and  if  the  judgment  of  the  superior  court  should  be  ultimately 
sustained,  present  the  federal  decree  to  stay  its  enforcement.  He 
might  very  well  have  deemed  it  wise  to  wait  until  the  time  to 
appeal  from  the  federal  decree  had  expired  before  calling  upon 
the  state  courts  to  give  effect  to  it  in  proceedings  before  them. 
The  time  to  appeal  did  not  expire  until  the  15th  of  January, 
1888,  after  the  motion  for  a  new  trial  had  been  heard  in  the 
lower  court,  and  the  appeal  had  been  heard  and  submitted  in  the 
supreme  cpurt.  The  decree  was  entered  as  of  September  29, 
1885,  and  was  as  effectual  for  all  purposes  as  if  it  had  been 
announced  on  that  day,  except  where  the  rights  of  others  may 
have  been  prejudiced  thereby;  and  to  prevent  such  prejudice  in 
shortening  the  time  to  appeal,  it  must  be  deemed  to  have  com- 
menced running  only  from  the  date  of  its  actual  entry. 

There  was  no  effective  appeal  from  the  decree  in  the  federal 
court  taken  during  the  statutory  period.  There  was  an  attempt 
by  the  defendant  to  appeal,  and  an  order  was  made  allowing  an 
appeal,  but  as  this  was  before  the  case  was  revived  the  order 
was  improvidently  made  and  was  without  any  efficacy.  Where 
a  suit  has  abated  by  the  death  of  the  plaintiff  after  judgment,  no 
appeal  can  be  taken  by  the  defendant  until  the  case  is  revived. 
{McClane  v.  Boon,  6  Wall.  244.) 

The  decree  of  the  federal  court  when  revived  may  be  used  to 
stay  any  attempted  enforcement  of  the  judgment  of  the  state 
court.  The  case  of  BoyrUon  v.  Ball,  121  U.  S.  462,  is  illustra- 
tive of  this  doctrine,  and  has  a  direct  bearing  upon  the  question. 
There  a  party  who  had  filed  a  petition  for  the  benefit  of  the 
bankrupt  law  was  sued  for  a  debt  in  a  state  court  of  Illinois. 
Although  he  could  have  a|)plied,  under  the  act  of  Congress,  to 
the  state  court  for  a  stay  of  proceedings  until  the  disposition  of 
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Lis  ])ctitiou  Iq  bankruptcy^  he  made  no  application  of  the  kind, 
and  judgment  passed  against  Iiim  there.  When  he  subsequently 
obtained  his  discharge  in  bankruptcy,  he  presented  it  to  that 
court  and  moved  for  a  perpetual  stay  of  execution  on  its  judg- 
ment. The  motion  was  denied,  and  the  supreme  court  of  the 
state  affirmed  the  ruling.  The  case  was  then  taken  on  writ  of 
error  to  the  supreme  court  of  the  United  States,  where  the  judg- 
ment of  the  supreme  court  of  Illinois  was  reversed.  After  cit- 
ing the  section  of  the  bankrupt  act  giving  the  right  of  the  party 
to  stay  proceedings  in  the  state  courts,  the  supreme  court  of  the 
United  States  said  :  "The  whole  section  is  also  clearly  impressed 
with  the  idea  that  this  is  a  provision  primarily  for  the  benefit  of 
the  bankrupt,  that  he  may  be  enabled  to  avoid  being  harassed 
in  both  courts  at  the  same  time  with  regard  to  such  debt.  It  is 
therefore  a  right  which  he  may  waive.  He  may  be  willing  that 
the  suit  shall  proceed  in  the  state  court  for  many  reasons;  first, 
because  he  is  not  sure  that  he  will  ever  obtain  his  discharge 
from  the  court  in  bankruptcy,  iu  which  case  it  would  do  him 
no  good  to  delay  the  proceedings  at  his  expense  in  the  state 
court;  in  the  second  place,  he  may  have  a  defense  in  the  state 
court  which  he  is  quite  willing  to  rely  upon  there,  and  to  have 
the  issue  tried ;  in  the  third  place,  he  may  be  very  willing  to 
have  the  amount  in  dispute  liquidated  in  that  proceeding,  in 
which  case  it  becomes  a  debt  to  be  paid  pro  rata  with  his  other 
debts  by  the  assignee  iu  bankruptcy.  If,  for  any  of  these  reasons, 
or  for  others,  he  permits  the  case  to  proceed  to  judgment  in  the 
state  court,  by  failing  to  procure  a  stay  of  proceedings  under 
the  provisions  of  this  section  of  the  bankrupt  law,  or  the  assignee 
in  bankruptcy  does  not  intervene  as  he  may  do  {HxU  v.  Harding^ 
107  U.  S.  631),  he  does  not  thereby  forfeit  his  right  to  plead 
his  final  discharge  in  bankruptcy,  if  he  shall  obtain  it,  at  any 
appropriate  stage  of  the  proceedings  against  him  in  the  state 
court.  And  if,  as  in  the  present  case,  his  final  discharge  is  not 
obtained  until  after  judgment  has  been  rendered  against  him  in 
the  state  court,  he  may  produce  that  discharge  to  the  state  court 
and  obtain  the  stay  of  execution  which  he  asks  for  now." 

The  failure  to  present  the  decree  to  the  state  courts  did  not, 
therefore,  in  our  opinion,  lessen  its  efficacy,  and  will  not  prevent 


428  Sharon  v.  Terry.  [Cir.  (X 

Opinion  of  the  Court  —  Mr.  Jostioe  Held*  [  Septembs, 

it  when  revived  from  being  hereafter  presented  to  them,  and  does 
not  impair  in  any  respect  the  power  of  this  court  to  enforce  its 
execution. 

The  prohibition  against  the  issue  of  an  injunction  by  a  court 
of  the  United  States  to  stay  proceedings  in  a  state  court  is  found 
in  section  5  of  the  act  of  March  2,  1793  (1  Stats.  334),  and  has 
been  continued  in  force  ever  since.  It  is  now  contained  in  sec- 
tion 720  of  the  Revised  Statutes,  with  an  exception  relating  to 
proceedings  in  bankruptcy,  and  is  as  follows:  "The  writ  of 
injunction  shall  not  be  granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state,  except  in  cases  where 
such  injunction  may  be  authorized  by  any  law  relating  to  pro- 
ceedings in  bankruptcy."  Notwithstanding  the  very  general 
terms  of  the  prohibition,  with  the  single  exception  mentioned,  it 
has  been  settled  that  it  does  not  apply  where  the  federal  court 
has  first  obtained  jurisdiction,  or  where  the  state  court  having 
first  obtaine<l  jurisdiction  the  case  has  been  removed  to  the  fed- 
eral court.  In  such  cases  the  federal  court  may  restrain  all  pro- 
ceedings in  a  state  court  which  would  have  the  efiect  of  defeating 
or  impairing  its  jurisdiction.  It  extends  only  to  cases  in  whic^ 
the  jurisdiction  of  the  state  court  has  first  attached;  with  its 
proceedings  then  no  federal  court  can  interfere  by  injunction. 

In  Fisk  v.  27ic  Union  Pacific  Raili^oad  Co.  10  Blatchf.  520, 
the  circuit  court  of  the  United  States  for  the  southeiii  district 
of  New  York  issued  an  injunction  restraining  that  corporation 
from  taking  any  steps  in  a  state  court  to  procure  its  own  disso- 
lution, and  the  effect  of  the  statute  in  question  was  considered. 
Judge  Blatchford,  now  one  of  the  justices  of  the  supreme  court, 
in  deciding  the  case,  said :  "The  provision  of  section  5  of  the 
act  of  March  2,  1793  (1  U.  S.  Stats,  at  Large,  334,  335),  that 
a  writ  of  injunction  shall  not  be  granted  to  stay  proceedings 
in  any  court  of  a  state,  has  never  been  held  to  have,  and  cannot 
properly  be  construed  to  have  any  application  excej^t  to  proceed- 
ings commenced  in  a  court  of  a  state  before  the  proceedings  are 
commenced  in  a  federal  court.  Otherwise,  after  suit  brought  in 
a  federal  court,  a  party  defendant  could,  by  resorting  to  a  Fuit 
in  a  state  court,  defeat,  in  many  ways,  the  effective  jurisdiction 
and  action  of  the  federal  court,  after  it  had  obtained  full  juris- 
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<'!iction  of  person  and  bubject-matter.  Moreover,  the  provision 
of  the  act  of  1793  must  be  construed  in  connection  with  the 
provision  of  section  14  of  the  act  of  September  24, 1789  (1  U.  S. 
Stats,  at  Large,  81,  82),  that  the  federal  courts  shall  have  power 
to  issue  all  writs  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions.  It  may  properly  be  considered  as  neces- 
sary for  the  continued  exercise  of  the  jurisdiction  of  tliis  court 
over  the  corporation  in  question,  that  it  should  be  restrained 
from  taking  steps,  in  a  state  court,  to  put  itself  out  of  existence." 

In  Wagner  v.  Drake,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Iowa  (31  Fed.  Rep.  851),  the  question  raised 
was  as  to  the  power  of  the  court  to  restrain  proceedings  in  a 
state  court,  after  the  action  had  been  removed  to  it,  and  though 
it  was  held  that  the  facts.of  the  particular  case  did  not  authorize 
the  injunction,  the  power  of  the  federal  court  to  restrain  such 
proceedings,  where  irreparable  injury  would  follow  a  refusal  of 
the  writ,  was  fully  recognized.  In  deciding  the  case,  the  court 
said :  ^' An  injunction  in  such  case  by  the  federal  court  restrain- 
ing the  parties  before  it  from  proceeding  elsewhere  is  no  injunc- 
tion, within  the  spirit  and  intent  of  the  statute  staying  proceedings 
in  a  state  court,  because  after  renipval  there  is  np  proceeding  left 
in  the  state  court,  and  no  jurisdiction  to  be  interfered  with.  If, 
after  removal,  a  party  could  continue  or  renew  his  litigation  in 
the  state  court,  the  whole  purpose  of  the  removal  might  be 
defeated." 

The  doctrine  of  these  cases  has  been  affirmed  by  the  supreme 
court  of  the  United  States.  In  French^  Trustee^  v.  Hay,  22 
Wall.  250,  that  court  held  that  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Virginia  rightfully  enjoined 
proceedings  in  a  suit  in  a  court  of  Pennsylvania,  founded  upon 
a  decree  rendered  in  a  suit  in  a  court  of  Virginia,  which  had 
been  properly  removed  to  the  circuit  court.  In  deciding  the 
case,  the  supreme  court,  speaking  by  Mr.  Justice  Swayne,  said : 
"The  prohibition  in  the  judiciary  act  against  the  granting  of 
injunctions  by  the  courts  of  the  United  States,  touching  proceed- 
ings in  state  courts,  has  no  application  here.  The  prior  juris- 
diction of  the  court  below  took  the  case  out  of  the  operation  of 
that  provision." 
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In  Dietzsch  v.  ILiidchopery  103  U.  S.  494,  it  appeared  that  an 
action  of  replevin  had  been  commenced  in  a  state  court  of  Illi- 
nois, which  was  removed  to  the  circuit  court  of  the  United 
States  for  that,  district.  Notwithstanding  the  removal,  a  writ 
for  the  return  of  the  property  was  issued  by  the  state  court, 
which  the  plaintiffs  in  the  replevin  suit  refused  to  olx?y.  Aa 
action  was  then  brought  against  them  and  their  sureties  on  the 
replevin  bond.  They  thereupon  filed  a  bill  in  the  United  States 
circuit  court,  in  which  they  prayed  an  injunction  to  restrain  the 
prosecution  of  any  suit  upon  the  bond.  An  injunction  was 
issued,  and  the  supreme  court  held  that  it  was  properly  granted, 
observing  that  "a  court  of  the  United  States  is  not  prevented 
from  enforcing  its  own  judgments  by  the  statute  which  forbids 
it  to  grant  a  writ  of  injunction  to  stay  proceedings  in  a  state 
court." 

It  is  essential  to  the  due  administration  of  justice  in  the 
federal  courts  that  they  have  full  power  to  issue  all  process 
necessary  for  the  exercise  of  their  jurisdiction,  and  such  power 
is  in  explicit  terms  conferred  by  statute  upon  them«  When, 
therefore,  jurisdiction  over  a  subject-matter  has  first  attached  in 
a  federal  court,  it  must  be  able  to  issue  all  such  orders  and  pro- 
cess as  may  be  essential  to  give  effect  to  that  jurisdiction.  State 
courts  subsequently  taking  jurisdiction  over  the  same  subject 
must  exercise  it  in  subordination  to  the  determination  of  the 
federal  court. 

We  have  thus  gone  over,  with  as  much  care  as  we  have  been 
able  to  give,  the  several  objections  of  counsel  to  the  jurisdiction 
of  the  circuit  court  of  the  United  States  to  render  the  decree  in 
the  original  suit  of  Sharon  v.  Hill;  and  we  have  no  doubt  of 
its  complete  and  paramount  jurisdiction  over  the  subject-matter 
of  the  suit,  and  to  render  the  decree  entered.  That  tJ^xrree  ^vas 
reached  after  an  exhaustive  examination  of  the  proot^s  in  the 
case  as  shown  by  the  elaborate  opinions  of  the  judges.  Al- 
though there  are  some  doctrines  announced  in  the  leading  opinion 
to  which  we  do  not  assent,  and  to  one  of  which  we  have  already 
referred,  no  one,  we  think,  with  a  clear  judgment,  unaffected  by 
passion,  can  read  and  study  its  masterly  analysis  and  presenta- 
tion of  the  testimony  without  being  convinced  that  the  ocmt 
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had  abundant  reasons  for  its  conclusions.  The  learned  counsel 
for  the  defendants  for  once,  contrary  to  his  general  habit,  has 
been  led  by  his  zeal  beyond  the  limits  of  proper  discussion  in 
declaring  to  the  court  which  rendered  the  decree  that  it  is  "an 
ineflFective,  inoperative,  unen forcible  pronouuciamento."  Being 
upon  the  matters  embraced  by  it,  in  our  judgment,  binding  and 
conclusive,  it  must  be  enforced  in  all  its  parts  until  the  only 
tribunal  in  this  country  which  can  control  and  stay  it — the 
supreme  court  of  the  United  States — has  determined  otherwise. 
That  tribunal  is  lifted  far  above  all  prtrjudiees,  {lassions,  and 
attachments,  and  will  adjudge  without  any  such  influences  what 
is  just  and  right  in  the  controversy,  so  far  as  that  is  attainable 
in  our  system  of  government. 

We  have  endeavored  to  discuss  the  questions  presented  purely 
as  legal  questions,  without  reference  to  or  comment  upon  the 
evidence  in  the  cases;  yet  as  counsel  have  referred  to  the  diflFer- 
ent  manner  in  which  the  testimony  was  given  in  the  two  courts 
— that  in  the  state  court  by  the  witnesses  in  open  court,  and 
that  in  the  federal  court  by  depositions  before  an  examiner  in 
chancery — as  though  for  this  reason  the  conclusions  of  the  state 
court  were  entitled  to  greater  consideration  than  those  of  the 
federal  court :  we  have  read  with  care  the  opinion  of  the  state 
court.  The  testimony  is  such  that  weight  is  to  be  attached  to 
it  more  from  its  character  and  intrinsic  nature  than  from  the 
manner  in  which  it  was  given.  The  great  question  in  both  was 
the  genuineness  of  the  alleged  marriage  contract — the  holder, 
Sarah  Althea,  aflBrming  its  genuineness,  and  the  alleged  signer, 
William  Sharon,  asseverating  its  forgery.  Both  have  accom- 
panied their  statements  with  their  oaths.  Both  have  not  testi- 
fied to  the  truth ;  there  is  falsehood  on  one  side  or  the  other. 
The  burden  of  proof  was  on  her,  and  I  he  learned  judge  of  the 
state  court  often  speaks  of  testimony  offered  by  her  in  terms 
of  condemnation.  In  one  passage  he  says  of  certain  testimony 
given  by  her:  "This  is  unimportant,  except  that  it  shows 
a  disposition  which  crops  out  occasionally  in  her  testimony 
to  misstate  or  deny  facts  when  she  deems  it  of  advantage  to  her 
case."  Again,  with  respect  to  alleged  introductions  of  her  to 
several  persons  as  the  wife  of  Sharon,  the  judge  says :   "  Plaint- 
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i3*\s  tcstimouy  as  to  these  oocasions  is  directly  oontradisted ;  and 
iu  my  judgmeut  her  testimony  as  to  these  matters  is  wilfiilly 
false."  As  to  her  testimony  that  she  advanced  to  Sharon  in  the 
curly  part  of  her  acquaintance  seven  thousand  five  hundred  dol- 
lars, the  judge  says:  "This  claim,  in  my  judgment,  is  utterly 
unfounded.  No  such  advance  was  ever  made."  Again,  the 
court  said:  "The  plaiutifiT  claims  that  tlie  defendant  wrote  her 
notes  at  different  times  after  her  expulsion  from  the  Grand 
Hotel.  If  such  notes  were  written,  it  seems  strange  that  they 
have  not  been  preserved  and  produced  in  evidence.  I  do  not 
believe  she  received  any  such  notes."  Again,  a  document  pur- 
porting to  be  signed  by  Sharon  was  produced  by  her,  explaining 
why  she  was  sent  from  the  Grand  Hotel  in  the  fall  of  1881, 
and  also  acknowledging  that  the  money  he  was  then  paying 
her  was  part  of  seven  thousand  five  hundred  dollars  she  had 
placed  in  his  hands.  The  production  of  the  paper  for  inspeo- 
tiou  was  vigorously  resisted,  but  it  was  finally  produced.  At 
a  subsequent  period,  when  called  for  it  could  not  be  foand. 
Of  this  paper  the  judge  said:  "Among  the  objections  sug- 
gested to  this  paper  as  appearing  on  its  face  was  one  made  by 
counsel  that  the  signature  was  evidently  a  forgery.  The  mat- 
ters recited  in  the  paper  are,  in  my  judgment,  at  variance 
with  the  facts  which  it  purports  to  recite.  Considering  the 
stubborn  manner  in  which  the  production  of  this  paper  was  at 
first  resisted,  and  the  mysterious  manner  of  its  disappearance,  I 
am  inclined  to  regard  it  in  the  light  of  on^  of  the  fabricatioiis 
constructed  for  the  purpose  of  bolstering  up  plaintiff's  case.  I 
can  view  the  paper  in  no  other  light  than  as  a  fabrication." 

There  are  several  other  equally  significant  and  pointed  pas- 
sages expressive  of  the  character  of  the  testimony  produced  ia 
support  of  her  case.  Of  what  she  attempted,  the  judge  thus 
speaks :  "  I  am  of  the  opinion  that  to  some  extent  plaintiff  has 
availed  herself  of  the  aid  of  false  testimony  for  the  purpose  of 
giving  her  case  a  better  appearance  in  the  eyes  of  the  court;  but 
sometimes  parties  have  been  known  to  resort  to  false  testimony, 
where,  in  their  judgmeut,  it  would  assist  them  in  prosecuting  a 
lawful  claim.  As  I  understand  the  facts  of  thb  case,  that  was 
done  in  this  instance."     Notwithstanding  this  characterizatioQ 
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of  parts  of  her  testimony,  the  genuineness  of  the  alleged  marriage 
contract  rests,  to  a  great  extent,  upon  her  testimony.  It  would 
seem  that  the  learned  judge  reached  his  conclusions  without  due 
r^ard  to  a  principle  in  the  weighing  of  testimony,  as  old  as  the 
hills,  and  which  ought  to  be  as  eternal  in  the  administration  of 
justice,  that  the  presentation  knowingly  of  fabricated  papers,  or 
false  evidence,  to  sustain  the  story  of  a  party,  throws  discredit 
upon  his  whole  statement.  It  is  generally  deemed  equivalent 
to  an  admission  of  the  falsity  of  the  whole  claim.  {Deering  v. 
Mdcalf,  74  N.  Y.  501,  506 ;  Chicago  OUy  Bailuxju/  Cb.  v.  Mo- 
MaJum,  103  111.  485;  Sgan  v.  JBowkety  5  Allen,  449;  Code 
Civ.  Proc  see.  2061 ;  Starkie  on  Evidence,  p.  873.) 

We  have  referred  to  the  opinion  of  the  state  judge  merely  on 
account  of  the  claim  that  his  conclusions,  because  he  had  the 
witness  before  him,  and  because  of  the  allied  defective  machin- 
ery for  taking  testimony  in  the  federal  courts,  are^ntiUed  to  more 
consideration  than  the  opposite  conclusions  reached  by  the  fed- 
eral judges  after  a  most  thorough  and  exhaustive  examination.. 

The  judgment  of  this  court  is  that  the  demurrers  in  bothcases* 
be  overruled;  that  in  the  first  case  the  original  suit  of  Williami 
Sharon  against  Sacah  Althea  HUl,  now  Sarah  Althea  Terry,. 
aad  the  proceedings  and  final  decree  theceln,  stand  revived  in. 
the  name  of  Frederick  W.  Sharon  as  executor,  and  against  Sarah. 
Althea  Terry  and  David  S.  Terry,  her  husband — the  said  exeeu^• 
tor  being  substituted  as  plaintiff  in  the  place  of  William  Sharon,, 
deceased,  and  the  said  David  S.  Terry  being  joined  as  defendant 
with  his  wife,  so  as  to  give  to  the  said  plaintiff,  executor  as  afore- 
said, the  full  ben^t,  rights,  and  protection  of  said  final  decree,, 
and  full  power  to  enfi>roe  the  same  against  the  said  defendiints 
at  all  times,  and  in  all  places,  and  in  all  particulars^  Bithe 
second  case,  that  of  Francis  G.  Newlands,  trustee,  and  others^ 
beneficiaries  under  the»tmst  deed,  the  defendanta  will  have  leave 
to  answer  until  the  next  rule  day. 

Appropriate  orders  in  conformity  with  thisdecisioBiwill.  be- 
entered  in  the  respective  cases* 

From  the  decree  entered  in  the  first  of  these  cases,  Sharon  v;. 
Terry  and  Wif%  an  appenl  was  takai  bgr  tbedbfendaats  to  tbas 

XTIT.  Sawt.— M. 
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supreme  court  of  the  United  States.  The  appeal  was  allowed 
on  the  9th  of  November,  1888,  by  the  circuit  court,  but  without 
any  stay  of  proceedings  upon  the  decree  appealed  from.  In  the 
supreme  courts  a  motion  was  made  on  the  eighth  day  of  April, 
1889,  to  dismiss  the  appeal  for  want  of  jurisdiction,  because  the 
order  or  decree  appealed  from  was  not  a  final  decree,  or,  if  that 
were  untenable,  to  affirm  the  decree  on  the  ground  of  the  frivo- 
lousness  of  the  appeal.  On  the  13th  of  May,  1889,  the  court 
denied  the  motion  to  dismiss  the  appeal,  but  affirmed  the  decree 
for  the  frivolousness  of  the  grounds  on  which  the  appeal  was 
taken.  The  following  is  the  opinion  of  the  supreme  court  on 
rendering  its  decision,  which  was  delivered  by  Mr.  Justice  Miller 
(131  U.S.  40):— 

}^IiLLER,  J.  This  is  an  appeal  from  the  circuit  court  of  the 
United  States  for  the  northern  district  of  California,  and  is 
now  before  us  upon  a  motion  on  the  part  of  the  appellee  to  dis- 
miss the  appeal  or  to  affirm  the  decree  below. 

The  appeal,  which  was  the  subject  of  this  dual  motion,  is 
from  an  order  of  the  circuit  court  reviving  a  suit  in  equity  after 
a  final  decree  in  the  case  had  been  made,  and  after  the  death  of 
William  Sharon,  the  plaintiff  in  that  suit    Sharon  died  after 
the  case  had  been  submitted  to  the  court  bat  before  its  decision, 
and  the  court,  finding  in  his  favor,  ordered  the  decree  to  be  en- 
tered nunc  pro  tunc,  as  of  the  date  of  submission.     The  object  of 
the  original  suit  was  to  have  a  decree,  declaring  the  nullity  and 
invalidity  of  a  certain  instrument  in  writing  purporting  to  be  a 
declaration  of  marriage  between  the  complainant,  William  Sharon, 
and  Sarah  Althea  Hill,  the  defendant.     The  decree  which  was 
rendered  in  that  case  declared  that  said  instrument  was  false, 
fiibricated,  forged,  fraudulent,  and  utterly  null  and  void,  and 
directed  that  it  be  canceled  and  set  aside.*    It  further  decreed, 
that  upon  twenty  days'  notice  of  the  decree  to  the  respondent,  or 
to  her  solicitors,  the  instrument  be  delivered  by  the  respondent 
to  and  deposited  with  the  clerk  of  the  court,  to  be  indorsed  can- 
celed; and  the  defendant  was  perpetually  enjoined  from  allying 
its  genuineness  or  validity,  or  making  any  use  of  the  same  in  evi- 
dence, or  o&erwise,  to  support  any  right  or  daim  under  iu    The 
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decree  itself  was  rendered  on  November  23,  1885,  and  was  en- 
tered as  of  September  29th  of  that  year,  the  date  of  submission. 

On  March  12,  1888,  Frederick  W.  Sharon,  as  executor  of 
William  Sharon,  deceased,  filed  his  bill  of  revivor  in  the  cause, 
setting  forth  the  fact  of  the  death  of  William  Sharon,  and  that 
he  left  a  will,  which  was  duly  probated,  and  on  which  letters 
testamentary  had  issued  to  him  as  executor;  that  the  so-called 
declaration  of  marriage  had  not  been  delivered  for  cancellation, 
as  ordered  by  the  decree;  and  that  the  plaintiff  feared  the 
defendant  would  claim  and  seek  to  enforce  property  rights  as 
the  wife  of  William  Sharon,  by  virtue  of  said  written  declara- 
tion of  marriage.  The  bill  of  revivor  further  stated  that  on 
January  7,  1885,  the  defendant,  Sarah  Althea  Hill,  had  inter- 
married with  David  S,  Terry,  and  he  was  accordingly  made  a 
defendant  with  her  to  the  bill  of  revivor.  It  prayed,  therefore, 
that  the  suit  might  be  revived  in  his  name  as  executor,  and  that 
the  defendants  be  required  to  show  cause  why  the  original  suit 
and  proceedings  should  not  stand  revived  against  them. 

To  this  bill  of  revivor  the  defendants  interposed  a  demurrer, 
which  stated,  among  other  things,  that  the  court  had  no  juris- 
diction of  the  subject-matter  of  the  suit,  and  no  jurisdiction  to 
grant  the  relief  prayed  for  in  the  bill,  or  any  part  thereof,  and 
that  the  bill  did  not  contain  any  matter  of  equity  whereon  the 
court  could  ground  any  decree  or  give  to  the  plaintiff  any  relief 
against  the  defendants,  or  either  of  them. 

The  circuit  court  entered  an  order  overruling  the  demurrer, 
and  reviving  the  suit  in  the  name  of  Frederick  W.  Sharon,  as 
executor  of  William  Sharon,  and  against  Sarah  Althea  Terry 
and  David  S.  Terry,  her  husband,  and  ordering  that  the  execu- 
tor have  the  full  benefit,  rights,  and  protection  of  the  decree,  and 
full  power  to  enforce  the  same  against  the  defendants,  and  each 
of  them,  in  all  particulars.  It  is  from  this  order  that  the  pres- 
ent appeal  is  taken. 

The  motion  to  dismiss  the  ap]{eal  is  based  upon  the  proposi- 
tion that  the  order  reviving  the  suit  is  not  such  a  final  order  or 
decree  as  can  be  brought  to  this  court  for  review.  The  princi- 
pal argument  on  that  subject  is,  that  like  the  proceedings  subse- 
quent to  a  judgment  at  law  for  its  enforcement  by  execution  or 
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otherwise,  it  is  merely  ancillary  to  the  original  decree,  and  a 
mode  of  canying  it  into  efifect  But  we  are  not  satisfied  that 
this  is  a  sound  argument,  and  if  the  case  before  us  rested  alone 
upon  the  question  of  dismissing  the  Rppealj  or  overruling  the 
motion  to  do  so,  we  should  feel  compelled  to  overrule  the  motion. 

The  idea  cannot  be  sustained  that  when  a  judgment  or  decree 
is  rendered  against  a  defendant,  and  it  remains  wholly  unexe- 
cuted, anybodfff  without  any  right,  authority,  or  interest  in  the 
matter,  can  come  in,  and,  by  filing  a  bill  of  revivor,  or  by  mak- 
ing a  motion,  have  himself  substituted  for  the  plaintifi*  who  has 
deceased,  with  all  the  rights  which  that  plaintiff  would  have 
liad  to  enfonoe  the  judgment  or  decree.  Two  questions  must 
always  present  tliemselves  in  snch  a  case,  or  at  least  may  be  pre- 
sented ;  the  one  is,  whether  the  decree  is  in  condition  that  any 
further  action  can  be  had,  or  any  right  asserted  under  it  by 
those  who  succeed  the  plaintiff  as  heim,  devisees,  exeeutore,  or 
otherwise;  and  the  other  is,  whether  the  party  who  thus  asserts 
the  right  to  the  benefit  of  the  decree  is  entitled  to  such  right, 
and  is  by  law  the  person  who  can  claim  its  enforcement,  or 
should,  in  any  action  or  matter  arising  out  of  the  decree,  repre- 
sent the  rights  of  the  original  plaintiff*  Both  of  these  questions 
are  mattens  which  interest  the  defendant  in  the  original  decree, 
and  in  regard  to  which  he  must  have  a  right  to  a  hearing  before 
the  circuit  court;  and  the  order  of  the  circuit  court  on  that  sub- 
ject is  so  far  final,  and  may  so  far  affect  the  rights  of  the  defend- 
ant, that  we  think  he  is  entitled  to  an  appeal  from  sudi  an 
order,  if,  in  other  respects,  it  is  one  within  the  jurisdiction  of 
the  supreme  court.  If  the  defendant  had  not  this  right  of  resist^ 
ance,  he  might  be  harassed  by  suits  to  revive  the  judgment  by 
any  number  of  parties  claiming  in  different  or  opposing  rights, 
and  he  surely  must  have  some  power  to  protect  himself  from 
this ;  and  the  order  which  the  court  makes  in  such  a  case  is  so 
essentially  decisive  and  important  that  we  do  not  doubt  that  it 
is  appealable.  The  motion,  tl^refore,  to  dismiss  the  appeal 
must  be  overmledL 

Turning  to  the  alternative  branch  of  this  motion,  which  claims 
that  the  order  of  the  court,  reviving  the  suit  in  the  name  of 
Frederick  W«  Sharon,  executor,  should  be  affirmed,  because  the 
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appeal  is  frivoloncr  and  unwarranted  hy  the  &ct8  of  ibe  case^  we 
think  it  should  be  granted.  This  order  does  no  more  than 
place  before  the  court  in  connection  with  the  case  a  person 
occupying  the  position  of  phuntiff  in  that  suit  in  the  place  of 
the  deceased  complainant^  with  sudi  authority  to  avail  himself 
of  all  the  rights  determined  in  favor  of  Sharon  by  the  original 
decree  as  may  be  essential  to  the  protection  of  the  estate  of 
Sharon,  or  the  interests  of  his  heirs  or  devisees,  as  they  may  be 
affected  by  that  decree.  That  some  one  should  be  substituted 
in  the  place  of  Sharon,  the  complainant  in  that  suit,  who  should 
be  able  to  obtain  the  fruits  of  that  litigation  for  the  benefit  of 
those  who  may  be  entitled  to  them,  is  so  much  a  matter  of 
course  that  it  is  difficult  to  conceive  of  a  reason  why  such  a  sub- 
stitution, throu^  a  bill  of  revivor,  the  usual  proceeding  in 
chancery  eases,  should  not  be  had.  If  any  objection  had  been 
made  to  the  character  in  which  Frederick  W.  Sharon  asked  to 
be  made  the  representative  of  his  fiither,  to  his  fitness  for  the 
place,  or  that  some  one  else  was  the  proper  person  in  whose 
name  the  suit  should  be  revived,  there  might  be  some  ground 
for  a  full  hearing  on  the  merits  of  the  order.  But  no  attempt 
is  made  to  dispute  the  will  of  William  Sharon,  the  disposition 
which  it  makes  of  his  property  or  rights,  or  the  validity  of  the 
appointment  of  Frederick  W.  Sharon,  as  executor  of  that  will. 
There  is  no  pretense,  and  there  wss  no  effort  to  show  in  the  oourt 
below,  that  if  the  suit  should  be  revived  at  all  in  the  name  of  any 
person  whatever,  Frederick  W.  Sharon  was  not  that  person. 

The  broad  ground*  taken,  the  only  one  worthy  of  consideration, 
and  the  one  argued  with  great  earnestness  in  the  brief  of  counsel 
for  appellants,  is  that  the  court  which  rendered  the  original 
decree  was  without  jurisdiction;  and  that  on  the  motion  to  re- 
vive, that  question  should  be  considered,  and  if  the  court  was 
without  jurisdiction  in  the  original  case,  it  can  have  no  jurisdic- 
tion to  appoint  an  executor.  This  matter  is  veiy  fully  argaed 
in  the  briefs  of  counsel,  and  it  is  the  only  point  made  in  oppo- 
sition to  the  motion  to  affirm^the  judgment  below.  We  have 
given  it  full  consideration,  and  because  it  is  the  only  point,  and 
because  it  has  been  fully  and  ably  aigued,  we  have  the  less  re- 
luctance in  passing  in  this  mode  upon  the  merits  of  the  order 
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reviving  the  suit  We  are  satisfied  that  a  later,  and  even  ofiore 
full,  oral  argument  would  throw  no  additional  light  npon  the 
subject  we  are  called  upon  to  consider. 

It  would  be  a  very  anomalous  proceeding  for  this  court  now, 
on  the  mere  review  of  the  order  reviving  the  suit,  and  appoint- 
ing a  new  party  to  conduct  it  on  the  part  of  the  plaintiff  to  go 
back  and  decide  upon  the  whole  question  which  was  passed  upoQ 
by  the  circuit  court  in  the  original  decree.  That  decree  was 
open  to  appeal  when  it  was  rendered.  If  the  defendant  Hill 
was  dissatisfied  with  it,  or  believed  it  was  erroneous,  or  made 
without  jurisdiction,  she  had  the  right  to  appeal  to  this  court. 
It  was  not  only  open  to  her,  but  it  was  the  proper  remedy  if 
she  desired  to  test  it  further.  The  order  substituting  the  execu- 
tor as  plaintiff  in  that  suit  grants  no  new  rights,  does  not  en- 
large that  decree,  and  does  not  change  its  status,  its  construction, 
or  its  validity.  All  tlie  rights  which  she  would  have  had  against 
William  Sharon,  the  plaintiff  in  that  suit,  she  has  against  Fred- 
erick W.  Sharon,  who  is  substituted  for  him  in  the  case.  It 
would  be  productive  of  innumerable  evils  and  delays  if,  on  this 
proceeding  to  supply  the  defect  in  the  original  suit  arising  out 
of  the  death  of  the  plaintiff,  everything  that  had  been  done  in 
that  suit,  although  there  was  a  final  decree  in  the  case,  should 
be  reconsidered  and  become  the  subject  of  renewed  litigation. 

If  the  jurisdiction  of  the  circuit  court  in  the  original  suit  were 
in  any  respect  open  to  question  on  this  appeal,  or  on  this  motion, 
we  think  that  the  record  below  presents  so  much  of  the  elements 
of  jurisdiction  as  to  need  no  further  inquiry  in  that  direction  in 
this  proceedinff.  It  appears  by  the  record  that  Sharon,  the  plaint- 
iff in  that  suit,  describes  himself  as  a  citizen  of  the  state  of 
Nevada,  and  the  defendant  Hill,  as  a  citizen  of  the  state  of 
California.  This  is  sufficient  to  have  given  jurisdiction  of  the 
parties,  and  the  object  of  the  suit,  the  cancellatiou  of  a  forged 
instrument,  is  one  of  the  common  heads  of  equity  jurisdiction. 
A  general  demurrer  was  filed  to  the  bill,  which  the  circuit  court 
overruled.  The  defendant  thei^  pleaded  in  abatement  that  she 
had  brought  an  action  against  the  plaintiff  in  the  state  court  of 
California,  which  she  allied  involved  the  same  matter  as  that 
on  which  Sharon's  bill  against  her  was  founded.    She  also,  as  a 
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farther  propositiQn  in  that  plaa,  alleged  that  Sharon^  the  plaint- 
iff^ was  not  a  citizen  of  the  state  of  Nevada,  but  was  a  citizen  of 
the  state  of  CalHbmia.  This  plea,  in  both  its  branches,  was 
denied  by  Sharon,  and,  on  a  hearing,  it  was  held  to  be  bad  and 
overroled,  as  the  court  said  in  its  decision,  because  no  testimony 
was  taken  to  support  it.  Thus  it  appears  that  this  matter  of 
the  jurisdiction  of  the  circuit  court  was  pleaded  and  relied  on  in 
that  suit,  and  the  court  overruled  it. 

We  have  not  made  this  reference  to  the  proceedings  in  the 
court  below  with  a  view  of  reconsidering  the  soundness  of  those 
decisions.  It  is  sufficient  to  say  that,  as  presented  to  us,  it  is  at 
least  a  prima  faoie  case  of  jurisdiction  as  between  the  parties, 
and  that  the  question  of  the  soundness  and  correctness  of  the 
decision  of  that  court  on  the  merits  cannot  be  inquired  into  in 
the  present  proceeding. 

Let  us  suppose  for  a  moment  that  the  circuit  court  was  at 
liberty  to  make  an  order  reviving  this  decree  in  the  name  of  a 
proper  person,  and  it  had  refused  to  do  so.  Whatever  injury 
had  been  committed  by  the  circuit  court  against  Mr.  Sharon 
could  not,  on  the  theory  of  the  appellants,  be  reviewed  in  this 
court,  because  there  would  be  no  party  to  take  an  appeal,  and 
even  the  error  of  the  court,  in  holding  that  it  had  no  jurisdiction, 
eonld  not  be  reviewed  for  want  of  somebody  to  do  so.  Espe- 
cially would  this  be  so  if  the  doctrine  insisted  on  by  the  appellee 
be  sound,  that  the  order  is  not  an  a[)pealable  order. 

On  the  other  hand,  let  it  be  supposed  that  the  defendant  Hill 
in  that  suit  desired  to  take  an  appeal,  as  she  had  a  right  to  do, 
from  the  decree  against  her,  she  could  only  take  such  an  appeal 
and  prosecute  it  by  reviving  the  suit  against  some  party  who 
must  represent  the  Sliaron  interest. 

The  objection  that  the  original  suit  and  decree  were  without 
jurisdiction  would  be  as  valid  against  an  application  by  Miss  Hill 
to  have  some  one  substituted  as  plaintiff,  in  order  that  she  might 
take  an  appeal,  as  it  can  be  in  the  case  of  the  present  application 
by  the  plaintiff  below.  It  is,  we  think,  too  clear  for  any  serious 
argument  that  the  representatives  of  Sharon  had  a  right  to  sup- 
ply the  defect  in  the  suit,  created  by  the  death  of  the  plaintiff, 
by  a  bill  of  revivor,  substituting  a  party  in  the  place  of  Sharon. 
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It  is  averred  in  this  bill  of  revivor  that  the  decree  has  not  been 
oomplied  with  by  the  defendant  Hill ;  that  she  has  not  delivered 
up  the  instroment  to  be  canceled ;  and  that  she  is  n^ng-  it  in 
other  ways  to  the  prejudice  of  Sharon's  estate  and  that  or  his 
devisees.  Somebody  capable  of  putting  the  decree  into  effect  in 
those  particalauB  is  essential  to  its  utility  and  to  its  execution. 

We  have  not  been  able  to  find  any  precedent  exactly  repre- 
senting the  case  before  us.  The  ingenuity  of  counsel  has  been 
unable  to  supply  us  with  any;  but  we  think  the  decree  of  the 
court  below,  reviving  the  suit  in  the  name  of  Frederick  "W. 
Sharon,  is  so  clearly  right  that  we  feel  bound  to  affirm  that 
decree  on  this  motion. 

Mr.  Justice  Field  took  no  part  in  the  decision  of  this  case. 


THE  TERRY  CONTEMPT  CASE. 

In  the  Matter  of  the  Contempt  op  Davxd  S.  Terbt. 

CXBODIT  COCBT,  NOBTHBBH  ]>IB1!B130I  OT  OiUVOBlfl^ 

Beptbmbeb  17»  188S. 

1.  OonrsMFi— PnfiBBXBiiT — iMTBiBOiQtBST— BESOBflioii.  —The  petitioner  and  his 
wife  were  present  in  conrt,  of  which  he  was  an  attorney,  daring  the  reading  of 
an  opinion  in  the  canse  to  which  they  were  parties ;  and  the  latter  rising  inter- 
mpted  the  {yresiding  Justice,  and  charged  him  with  having  been  bribed  to  render 
the  decision.  She  refusing  to  be  seated  the  marshal,  nnder  order  of  the  oonrt, 
attempted  to  remove  her  from  the  conrt-room,  when  the  petitioner  struck  him 
a  severe  blow  in  the  face.  Both  she  and  the  petitioner  resisted  her  removal, 
using  profane,  opprobrious,  and  threatening  language  towards  court,  o£Bcen, 
and  those  assisting,  and  were  only  overcome  by  force.  The  petitioner  attempted 
to  draw  a  bowie-knife  immediately  after  strUting  the  marshal,  and  as  he  was 
going  out  of  the  court-room  succeeded  in  drawing  it,  and  in  the  oorrider  adjoin- 
ing brandished  it,  with  threats,  until  it  was  forcibly  taken  from  him.  His  wife 
also  had  a  loaded  pistol  in  her  satchel.  He  was  sentenced  to  six  months' 
imprisonment  for  contempt,  and,  after  a  few  days,  presented  a  petition  to  the 
court  for  a  revocation  of  the  order  of  commitment,  which  stated  that  he  did  not 
intend  to  say  or  do  anything  disrespectful  to  the  court  or  any  of  its  Judgea,  and 
attempted  a  Justification,  but  misstated  the  facts,  as  known  to  the  court  and  set 
forth  in  the  affidavits  of  others  present,  and  expressed  no  regret  for  his  acts. 
Eeldt  that  the  order  should  not  be  remitted ;  that  the  forcible  resistance  to  an 
officer  of  the  United  States  in  the  execution  of  the  lawful  orders  of  their  courts 
was  an  indignity  and  insult  to  the  power  and  authority  of  the  government, 
which  were  not  extenuated  by  any  averment  that  no  disrespect  was  intended  to 
the  courts  making  the  orders. 
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Before  Field,  Circait  Justice^  Sawyer^  Circuit  Jadge,  and 

Sabin,  District  Judge. 

On  September  3, 1888;  while  the  judges  of  the  United  States 
circuit  court,  holden  at  San  Francisco^  .were  delivering  their 
opinion  in  the  cases  of  Frederick  W.  Sharon  against  David  S. 
Terry  and  wife,  and  Francis  G.  Newlands  and  others  against 
the  same  defendants  (reported  ante,  page  387)  Mrs.  Terry,  one 
of  the  defendants,  interrupted  Mr.  Justice  Field,  who  was 
reading  the  opinion,  and  was  guilty  of  such  misbehavior  in  the 
presence  of  the  court  that  the  marshal  was  ordered  by  the  court 
to  remove  her  from  the  court-room.  The  marshal  proceeded  to 
execute  this  order,  when  he  was  assaulted  and  beaten,  in  the 
presence  of  the  court,  by  Terry,  who  at  the  same  time  thrust 
his  right  hand  under  his  vest,  where  he  had  a  bowie-knife  con- 
cealed on  his  person,  apparently  for  the  purpose  of  drawing  it. 
when  the  deputy  marshals  and  citizens  present  promptly  laid 
hold  of  him,  and  restrained  further  violence  until  Mrs.  Terry 
was  taken  from  the  court-room.  When  this  was  done,  Terry 
was  allowed  to  leave  the  court-room,  and  was  accompanied  by 
officers  to  the  door  leading  to  the  adjoining  corridor.  As  he 
was  about  leaving  the  room,  he  drew  a  bowie-knife  from  his 
bosom,  and  as  he  stepped  into  the  corridor  he  brandished  it^ 
with  threats  of  violence  against  those  who  opposed  his  going  to 
his  wife,  when  he  was  again  seized  by  deputy  marshals  and 
others,  and  in  the  struggle  ensuing  his  knife  was  taken  from 
him.  The  judges  holding  the  court  were  Stephen  J.  Field, 
Circuit  Justice,  Lorenzo  Sawyer,  Circuit  Judge,  and  George 
M.  Sarin,  District  Judge.  Judge  Hoffman  was  present,  sit- 
ting with  the  judges,  but  merely  as  a  spectator.  As  soon  as 
the  disturbance  had  ceased,  Justice  Field  proceeded  with  the 
reading  of  the  opinion,  after  which  orders  were  made  by  the 
court  adjudging  Mr.  and  Mrs.  Terry  guilty  of  contempt,  and 
directing  their  imprisonment  as  a  punishment  therefor. 

The  marshal  arrested  the  parties  for  their  disturbance  and 
resistance  to  the  enforcement  of  the  order  of  the  court,  and  they 
remained  in  custody  in  his  office  until  the  orders  of  commitment 
for  contempt  were  made,  after  which  they  were  held  under  those 
orders,  which  are  as  follows :  — 
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ORDER  COMMITTING  D.  8.  TERRY  FOR  CONTEMPT. 

At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1888,  of  the 
circait  court  of  the  United  States  of  America,  of  the  ninth  judi- 
cial circuit,  in  and  for  the  northern  district  of  California,  held 
at  the  court-room  in  the  city  and  county  of  San  Francisco,  on 
Monday,  the  third  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-eight. 

Present — The  Honorable  Stephen  J.  Field,  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States ;  the  Honorable 
Lorenzo  Sawyer,  Circuit  Judge ;  the  Honorable  Oeoroe  M. 
Sarin,  United  States  District  Judge,  Dbtrict  of  Nevada. 

In  the  Matter  op  Contempt  1 
OP  David  S.  Terry.         / 

Whereas,  on  this  third  day  of  September,  1888,  in  open  court, 
and  in  the  presence  of  the  judges  thereof,  to  wit,  Hon.  Stephen 
J.  Field,  Circuit  Justice,  presiding;  Hon.  Lorenzo  Sawyer, 
Circuit  Judge,  and  Hon.  George  M.  Sarin,  District  Judge, 
during  the  session  of  said  court,  and  while  said  court  was 
engaged  in  its  regular  business,  hearing  and  determining  causes 
pending  before  it,  one  Sarah  Althea  Terry  was  guilty  of  mis- 
behavior in  the  presence  and  hearing  of  said  court;  and  whereas, 
said  court  thereupon  duly  and  lawfully  ordered  the  United 
States  marshal,  J.  C.  Franks,  who  was  then  present,  to  remove 
the  said  Sarah  Althea  Terry  from  the  court-room ;  and  whereas, 
the  said  United  States  marshal  then  and  there  attempted  to 
enforce  said  order,  and  then  and  there  was  resisted  by  one  David 
S.  Terry,  an  attorney  of  this  court,  who,  while  the  said  marshal 
was  attempting  to  execute  said  order,  in  the  presence  of  the 
court,  assaulted  the  said  United  States  marshal,  and  then  and 
there  beat  him,  the  said  marshal,  and  then  and  there  wrongfully 
and  unlawfully  assaulted  said  marshal  with  a  deadly  weapon, 
with  intent  to  obstruct  the  administration  of  justice  and  to  resist 
such  United  States  marshal,  and  the  execution  of  the  said  order; 
and  whereas,  the  said  David  S.  Terry  was  guilty  of  a  contempt 
of  this  court  by  misbehavior  in  its  presence,  and  by  a  forcible 
resistance  in  the  presence  of  the  court  to  a  lawful  order  thereof 
in  the  manner  aforesaid: — 
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Now,  therefore,  be  it  ordered  and  adjudged  by  this  court,  that 
the  said  David  S.  Terry,  by  reason  of  said  acts,  was  and  is  guilty 
of  contempt  of  the  authority  of  this  court,  committed  in  its 
presence  on  this  the  third  day  of  September,  1888.  And  it  is 
further  ordered  that  said  David  S.  Terry  be  punished  for  said 
contempt  by  imprisonment  for  the  term  of  six  months.  And  it 
is  further  ordered  that  this  judgment  be  executed  by  imprison- 
ment of  the  said  David  S.  Terry  in  the  county  jail  of  the  county 
of  Alameda,  in  the  state  of  California,  until  the  further  order 
of  this  court,  but  not  to  exceed  said  term  of  six  months. 

And  it  is  further  ordered  that  a  certified  copy  of  this  order, 
under  the  seal  of  the  court,  be  process  and  warrant  for  execut- 
ing this  order. 

ORDER   COMMITTING   SARAH   AI^THEA  TERRY  FOR  CONTEMPT. 

At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1888,  of  the 
circuit  court  of  the  United  States  of  America,  of  the  ninth  judi- 
cial circuit,  in  and  for  the  northern  district  of  California,  held 
at  the  court-room  in  the  city  and  county  of  San  Francisco,  on 
Monday,  the  third  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-eight. 

Present — The  Honorable  Stephen  J.  Field,  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States;  the  Honorable 
Lorenzo  Sawyer,  Circuit  Judge;  the  Honorable  George  M. 
Sarin,  United  States  District  Judge,  District  of  Nevada. 

Is  the  Matter  op  the  Contempt! 
OP  Sarah  Althea  Terry.        j 

Whereas,  on  this  third  day  of  September,  1888,  in  open  court, 
and  in  the  presence  of  the  judges  thereof,  to  wit,  Hon.  Stephen 
J.  Field,  Circuit  Justice,  presiding ;  Hon.  LoRifNzo  Sawyer, 
Circuit  Judge,  and  Hon.  George  M.  Sarin,  District  Judge, 
during  the  session  of  said  court,  and  while  said  court  was 
engaged  in  its  regular  business,  hearing  and  determining  causes 
pending  before  it,  the  said  Sarah  Althea  Terry  interrupted  the 
proceedings  of  said  court  by  loud  and  boisterous  language,  and 
was  thereupon  by  said  court  ordered  to  be  silent  and  to  take  her 
seat,  and  refused  so  to  do,  but  continued  to  use  boisterous  and 
insulting  language,  and  asked  the  presiding  justice  "  how  much 
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he  was  paid  for  his  opinion/'  and  then  and  ihere  used  towards 
the  court  and  in  its  presence  other  oontemptoocts  and  scandaloos 
language;  and  whereas,  the  said  court  then  and  there  made  an 
order  that  the  said  United  States  marshal  remove  the  said  Sarah 
Althea  Terry  from  the  court-room  of  said  court,  which  order 
the  said  marshal  then  and  there  attempted  to  execute,  and  which 
said  order  made  in  her  presence  and  hearing,  the  said  Sarah 
Althea  Terry  resisted  then  and  there  in  the  presence  of  the 
court;  and  whereas,  the  said  Sarah  Althea  Terry  was  thereby 
guilty  of  a  contempt  of  this  court  by  misbehavior  in  its  presence, 
and  by  a  resistance  in  its  presence  to  a  lawful  order  thereof,  and 
in  the  manner  aforesaid : — 

Now,  therefore,  be  it  ordered  and  adjudged  by  this  cotnt  that 
the  said  Sarah  Althea  Terry,  by  reason  of  the  acts  aforesaid, 
was  and  is  guilty  of  contempt  of  the  authority  of  this  court, 
committed  in  its  presience  on  this  third  day  of  September,  t888 ; 
and  it  is  further  ordered  that  Sarah  Althea  Teny  be  punished 
for  said  contempt  by  imprisonment  for  the  term  of  thirty  days; 
and  it  is  further  ordered  that  this  judgment  be  executed  by  the 
imprisonment  of  the  said  Sarah  Althea  Teny  in  the  county  jail 
of  the  county  of  Alameda,  in  said  state  of  California,  uutil  the 
further  order  of  this  court,  but  not  to  exceed  said  term  of  thirty 
days. 

And  it  is  further  ordered  that  a  certified  copy  of  this  order, 
under  the  seal  of  the  court,  be  the  process  and  warrant  for  exe- 
cutiug  this  order. 

On  September  12,  1888,  the  following  petition  was  presented 
to  the  circuit  court  by  Mr.  Terry,  requesting  a  revocation  of  the 
order  committing  him  to  prison : — 

PETITION  OP  D.  8.  TERRY. 

In  the  Circuit  Court  of  ike  United  States^  Ninih  CXrcttft,  NarAem 
Distriet  of  California. 

Is  THE  Matter  of  Contempt  ) 
OF  David  S.  Terry.         / 

To  (he  Honorable  Circuit  Court  aforesaid. 
The  petition  of  David  S.  Terry  respectfully  represents: — 
That  in  all  the  matters  and  transactions  occurring  in  the  said 
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coart  on  the  third  day  of  September,  insL,  upon  which  the  order 
in  this  matter  was  based,  your  petitioner  did  not  intend  to  say  or 
do  anything  disrespectful  to  said  court,  or  to  the  judges  thereof, 
or  to  any  one  of  them. 

That  wJhen  petitioner's  wife,  the  said  Sarah  A.  Terry,  first 
arose  from  her  seat  and  before  she  uttered  a  word,  your  petitioner 
used  every  ^ort  in  his  power  to  cause  her  to  resume  her  seat 
and  remain  quiet,  and  he  did  nothing  to  encourage  her  in  her 
acts  of  indiscretion;  when  this  court  made  the  order  that  peti- 
tioner's wife  be  removed  from  the  court>*room,  your  petitioner 
arose  from  his  seat  with  the  pui^>ose  and  intention  of  himself 
removing  her  from  the  court-room  qnietly  and  peaceably,  and 
he  had  no  intention  or  design  of  obstructing  or  piieventing  the 
execution  of  the  said  order  of  the  court;  that  he  never  struck  or 
offered  to  strike  the  United  Static  marshal  until  the  said  mar- 
shal had  assaulted  himself,  and  had  in  his  prasenoe  violently, 
and  as  he  believed,  unnecessarily  assaulted  petitioner's  wife. 

Your  petitioner  most  solemnly  avers  that  he  oeitlier  drew  nor 
attempted  to  draw  any  deadly  weapon  of  any  kind  whatever  in 
said  court-room,  and  that  he  did  not  assault  or  attempt  to  assault 
the  United  States  marshal  with  any  deadly  weapon  in  said  court- 
room or  elsewhere.  And  in  this  connection,  he  respectfully 
represents  that  after  he  had  left  said  court-room,  he  heard  loud 
talking  in  one  of  the  rooms  of  the  United  States  marshal,  and 
among  the  voices  proceeding  therefrom  be  recognized  that  of  his 
wife,  and  he  thereupon  attempted  to  force  his  way  into  said 
room  through  the  main  office  oT  the  United  States  marshal;  the 
door  of  this  room  was  blocked  with  such  a  crowd  of  men  that 
the  door  could  not  be  closed ;  that  your  petitioner  then  for  the 
first  time  drew  from  inside  his  vest  a  small  sheath  knife,  at  the 
same  time  saying  to  those  standing  in  his  way  in  said  door  that 
he  did  not  want  to  hurt  any  one;  that  all  he  wanted  was  to  get 
in  the  rooift  where  his  wife  was.  The  crowd  then  parted,  and 
your  petitioner  entered  the  doorway,  and  there  saw  a  United 
States  deputy  marshal  with  a  revolver  in  his  hand  pointed  to 
the  ceiling  of  the  room.  Some  one  then  said, ''  Let  him  in,  if  he 
will  give  up  his  knife,"  and  your  petitioner  immediately  released 
hold  of  the  knife  to  some  one  standing  by. 
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In  none  of  these  transactions  did  yoar  petitioner  have  the 
slightest  idea  of  showing  any  disrespect  to  this  honorable  ooart, 
or  any  of  the  judges  thereof. 

That  he  lost  his  temper,  he  respectfully  submits  was  a  natnnd 
consequence  of  himself  being  assaulted  when  he  was  making  an 
honest  effort  to  peaceably  and  quietly  enforce  the  order  of  the 
court  so  as  to  avoid  a  scandalous  scene,  and  of  his  seeing  his 
wife  so  unnecessarily  assaulted  in  his  presence. 

Wherefore,  your  petitioner  respectfully  requests  that  this  hon- 
orable court  may  in  the  light  of  the  facts  herein  stated  revoke 
the  order  made  herein  committing  him  to  prison  for  six  months. 

And  your  petitioner  will  ever  pray,  etc. 

Dated:  September  12,  1888. 

Stale  of  OaJtifomiOy  (hwniy  of  Alameda — «..•  David  S,  Terry, 
being  duly  sworn,  deposes  and  says,  that  the  facts  set  forth  in 
the  foregoing  petition  are  true,  to  the  best  of  his  knowledge  and 
belief.  D.  S.  Terry. 

Subscribed  and  sworn  to  before  me,  this  twelfth  day  of  Sep- 
tember, 1888. 

[seal.]  George  M.  Shaw,  Notary  Public. 

Indorsed:  Filed  September  17,  1888. 

L.  S.  B.  Sawyer,  ClerL 

•  Affidavits  setting  forth  the  occurrences  in  court  at  the  time  of 
the  disturbance  were  filed  soon  afterwards  by  Marshal  Franks, 
deputy  marshals  Farish,  Harris,  Taggart,  and  Presbury,  who 
were  in  attendance  upon  the  court  at  the  time,  and  of  several 
other  persons  who  were  present  and  eye-witnesses  of  the  affair. 
The  following  are  the  affidavits  of  Marshal  Franks  and  of  Mr. 
Finnegass,  which  set  forth  the  most  important  circumstances 
with  sufficient  fullness.  Extracts  from  some  of  the  others  are 
also  given:  — 

AFFIDAVIT  OF  MR.   FRANKS,  THE  MARSHAL. 

"StcUe  of  California^  City  and  County  of  San  Francisco — «-• 
I,  J.  C.  Franks,  being  duly  sworn,  depose  and  say,  that  I  am 
and  have  been  since  March,  1886,  the  United  States  marshal  for 
the  northern  district  of  California.  That  on  the  third  day  of  Sep- 
tember, 1888, 1  was  standing  where  I  usually  stand  in  the  court- 
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ToonXy  on  the  west  side  of  the  railing  enclosing  the  place  where 
the  clerk  of  the  court  sits.  While  Judge  Field  was  reading 
his  decision  in  the  case  of  Sluiron  v.  Terry ^  Judge  Terry  and  his 
wife,  Mrs.  Terry,  sat  at  the  large  table  for  attorneys  in  front  of 
the  railing  around  the  clerk's  desk;  they  being  to  my  left,  Mr. 
Terry  being  further  away  from  me.  Judge  Field  had  read  for 
a  few  minutes,  when  Mrs.  Terry  stood  up,  interrupting  theoourt, 
said,  among  other  things,/ You  have  been  paid  for  this  decision.' 
Judge  Field  then  ordered  her  to  keep  her  seat,  but  she  con- 
tinued, saying,  *How  much  did  Newlands  pay  you?'  Then 
Judge  Field,  looking  towards  me,  said,  'Mr.  Marshal,  remove 
that  woman  from  the  court-room.'  Mrs.  Terry  said  in  a  very 
defiant  manner, '  You  cannot  take  me  from  the  court.'  I  imme- 
diately stepped  to  my  left  to  execute  the  order,  passing  Judge 
Terry,  to  where  Mrs.  Terry  was  standing.  Mrs.  Terry  imme- 
diately sprang  at  me,  striking  me  in  my  face  with  both  her 
hands,  saying,  *  You  dirty  scrub,  you  dare  not  remove  me  from 
this  court-room.'  Mrs.  Terry  made  this  assault  upon  me  before 
I  had  touched  her.  I  immediately  moved  to  take  hold  of  her 
when  Judge  Terry  threw  himself  in  my  way,  getting  in  front 
of  me,  and,  unbuttoning  his  coat,  said,  in  a  most  defiant  and 
threatening  manner,  *No  man  shall  touch  my  wife;  get  a  written 
order,'  or  words  to  that  effect.  I  put  out  my  hand  towards 
him,  saying,  'Judge,  stand  back;  no  written  order  is  required;' 
and  just  as  I  was  taking  hold  of  Mrs.  Terry's  arm.  Judge  Terry 
assaulted  me,  striking  me  a  hat*d  blow  in  my  mouth,  with  his 
right  fist,  breaking  one  of  my  teeth,  and  I  immediately  let  his 
wife  go  and  pushed  him  back.  He  then  put  his  right  hand  in 
his  bosom,  while  at  the  same  time  Deputy  Farish,  Detective 
Finnegass,  and  other  citizens,  caught  him  by  the  arms,  and 
pulled  him  down  in  his  chair.  I  caught  hold  of  Mrs.  Terry 
again,  Mr.  N.  R.  Harris,  one  of  my  deputies,  coming  to  my 
assistance,  and  we  took  her  out  of  the  court-room  into  my  office; 
she  resisting,  scratching,  and  striking  me  all  the  time,  using  violent 
language,  denouncing  and  threatening  the  judges  and  myself, 
claim in<r  that  I  had  stolen  her  diamonds  and  bracelets  from  her 
wrists,  and  calling  several  times  to  Porter  Ashe  to  give  her  her 
satchel ;  I,  during  the  whole  time^  using  no  more  force  than  was 
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Deoeesarj,  considering  tbe  resistanoe  made  by  her,  addressing  her 
as  politely  as  possible.  When  we  got  her  into  the  inner  room  of 
my  oiBoe,  I  left  her  in  charge  of  Mr.  Harris,  went  into  the  main 
office,  saw  a  body  of  men  scuffling  at  the  door,  heard  Deputy  Mar- 
shal Ta^art  say, '  If  yoa  attempt  to  come  in  here  with  that  knife, 
I  will  blow  your  brains  out.'  I  said, '  W^hat,  has  he  a  knife?' 
Deputy  Parish  answered,  and  said,  *  He  had  a  knife,  but  we  took 
it  away.'  I  then  took  hold  of  Judge  Terry,  and,  with  assistance 
of  others,  pulled  him  in  the  main  office,  and  shut  the  door.  I 
had  him  and  his  wife  placed  in  my  private  office  in  charge  of 
deputy  marshals  Harris,  Donnelly,  and  Taggart.  I  then  went 
into  the  court-room,  and  when  I  had  been  in  there  but  a  short  time, 
Mr.  Farish  came  in  and  said,  'Mrs.  Teiry  wants lier satchel,  which 
Porter  Ashe  has.'  I  went  into  the  corridor,  and  found  Mr.  Ashe 
with  the  satchel.  I  requested  him  to  hand  it  to  me.  At  first  he 
refused,  saying  it  was  Mrs.  Terry's  private  property,  and  he  was 
going  to  deliver  it  to  her.  I  told  him  she  was  my  prisoner,  and  her 
effects  should  be  in  my  custody,  and  if  he  did  not  give  the  satchel 
up  I  would  place  him  under  arrest.  He  then  gave  it  to  me,  and 
I  told  him  to  come  with  me  into  my  office,  and  I  would  open  it 
in  his  presence.  He  did  so,  and  I  opened  it,  and  took  a  pistol 
therefrom,  a  self-cocking  41  caliber  Colt's  pistol,  with  five  cham** 
bers  loaded,  the  sixth  being  empty,  after  which  I  delivered  the 
satchel  to  Mrs.  Terry.  Mr.  Ashe  then  said  he  did  not  intend 
to  give  the  satchel  to  her  with  the  pistol  in  it.  I  append  hereto 
a  photograph  of  the  bowie-knife  taken  from  the  hands  of  Judge 
Terry  by  a  citizen,  with  the  assistance  of  my  officers,  and  handed 
to  me  by  the  citizen,  and  also  a  photograph  of  the  pistol  taken 
from  Mrs.  Terry's  satchel,  botli  photographs  exhibiting  the  actual 
size  of  these  weapons.  All  this  occurred  in  the  appraisers' 
building,  corner  of  Washington  and  Sausome  streets,  in  the  pres- 
ence of  and  within  the  hearing  of  the  United  States  judges, 
while  they  were  delivering  the  decision.  I  noticed  Judge  Terry 
and  his  wife  during  the  reading  of  the  opinion ;  and,  as  some 
points  were  being  decided  against  them,  I  carefully  observed 
them  before  I  commenced  to  remove  Mr?.  Terry  from  tbe  court- 
room ;  and  there  was  no  word  or  act  that  I  observed  on  the  part 
of  Judge  Terry  to  restrain  his  wife  in  her  conduct,  or  to  take 
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her  from  the  court-room,  or  to  assist  roe  in  doing  so.  On  the 
contrary,  Judge  Terry  resisted  me  with  violence,  as  I  have  stated. 
Aft;er  Judge  Terry  was  placed  in  my  inner  office,  as  I  have  above 
staled,  he  used  very  abusive  language  concerning  the  judges, 
referring  to  Judge  Sawyeb  aa  ^tbat  corrupt  son  of  a  bitch/  and 
also  saying,  'Tell  that  bald-headed  old  son  of  a  bitch,  Fieuo, 
that  I  want  to  go  to  lui)ch;'  and  after  the  order  was  made  com- 
mitting him  si^  months  fpr  contempt,  Judge  Terry  said :  '  FiEU) 
thinks  that  wheu  I  get  oqt,  he  will  be  away ;  but  I  will  meet 
him  when  he  comes  back  next  year,  and  it  will  not  be  a  very 
pleasant  meeting  for  him.'  Mrs.  Terry  said  several  times  that 
she  would  kLil  bpth  judgea  FzEq^D  and  3awy]e;b. 

"J,  C*  Frajstkb. 

''Subscribed  and  sworn  to  before  me,  this  seventeenth  day  of 
September,  A.  D.  1888.  F.  D.  Mqjjckton. 

''Commissioner   U.  S.  Circuit  Court,  Northern  District  of 

Califorpia." 

AFPTOAVrr  OF  HENRT  FINNEaAflS. 

^^  State  of  OaMformaf  (My  and  Oounty  of  San  li'anQiaco — «^..- 
Henry  Finnegass,  being  first  duly  sworn,  deposes  and  says:: 
That  he  is  a  citizen  of  the  United  States,  over  forty-five  years- 
of  age;  that  he  was  agent  of  the  secret  service  division  of  the 
United  States  treasury  department  for  the  Pacific  Coast  from' 
March  1,  1871,  to  May  1,  1888,  and  during  most  of  said  time 
has  also  acted  as  a  deputy  United  States  marshal  for  the  district 
of  California;  that  be  was  present  in  the  court-^room  of  the 
United  States  circuit  court  in  the  appraisers'  building,  corner  of 
Sansome  and  Washington  streets,  in  the  city  and  county  of  San 
Francisco,  on  September  3,  1888,  when  the  judges  were  deliver- 
ing their  opinion  in  the  cases  of  Sharon  v.  Terry  et  al.,  and 
Newlands  et  al,  v.  Terry  et  al.     The  opinion  of  the  court  was. 
being  delivered  by  Judge  Field,  and  when  he  had  proceeded 
with  the  reading  of  the  opinion  for  t\i%nty  minutes,  commencing* 
at  eleven  o'clock,  he  was  interrupted  by  Mrs.  Terry  pigling  to  her- 
feet  atid  saying, '  Judge,  are  you  going  to  take  the  responsibility 
of  ordering  me  to  deliver  up  that  marriage  contract?'    Judge? 
Field  immediately  said^ '  Take  your  seat^  madam.'    Mrs.  Terry/ 

Zm.  Sawt.  — 89. 


450  Ir  KF  Terry  CoNTiacPT.  [CSr.  Ct. 

statement  of  FaotB.  [September, 

rvti)rtc(l,  *  How  raucli  did  you  get  for  that  decision  ?  You  have 
bjen  bougiit  by  Newlands/  Tlie  judge  then  said,  '  Marshal, 
remove  that  woman  from  the  court-room,  and  the  court  will 
deal  with  her  hereafter.'  During  this  time  Mrs.  Terry  was 
stauding  almost  immediately  in  front  of  Judge  Field,  at  the 
table  near  the  railing  outside  of  the  clerk's  desk.  When  Judge 
Field  ordered  the  marshal  to  remove  Mrs.  Terry  from  the 
court-room,  she  sat  down,  saying  in  a  loud  voice  and  indignant 
and  insulting  manner,  ^  I  won't  go  out,  and  you  can't  put  me 
out,'  and  other  words  to  that  effect.  During  this  time  Marshal 
Franks  was  standing  at  the  west  end  of  the  railing  around  the 
clerk's  desk,  and  about  ten  feet  distant  from  where  Mrs.  Terry 
was  standing  and  sitting.  Judge  Terry  was  sitting  beside  Mrs. 
Terry  at  her  right  hand,  and  between  Mrs.  Terry  and  the  mar- 
shal. Immediately  upon  Judge  Field  directing  the  marshal  to 
remove  Mrs.  Terry  from  the  court-room,  the  marshal  walked 
around  behind  Judge  Terry  towards  Mrs.  Terry.  While  the 
marshal  was  thus  proceeding.  Judge  Terry  rose  to  his  feet,  say- 
ing, as  the  marshal  passed  him,  ^ Don't  touch  my  wife;  get  a 
written  order.'  The  marshal,  in  effect,  replied  that  he  had  order 
enough.  Then  Judge  Terry  said,  *No  God  damn  man  shall 
touch  my  wife;'  and  he  tried  to  get  between  the  marshal  and 
his  wife.  The  marshal  went  to  take  hold  of  Mrs.  Terry's  arm, 
when  Judge  Terry  drew  back  and  struck  him  with  his  right  fist 
a  sevei-e  blow  on  the  face.  The.  marshal  then  pushed  Judge 
Terry  with  his  hands.  Then  Judge  Terry  unbuttoned  his  coat, 
and  thrust  his  right  hand  into  his  bosom  through  the  open  place 
of  his  vest.  When  I  saw  him  make  this  motion  I  sprang 
towards  him,  and  caught  him  by  the  right  arm,  and  pulled  his 
hand  away  from  his  vest,  and  pulled  him  back  on  a  chair.  Two 
other  men  took  hold  of  him  at  the  same  time  and  we  held  him 
down.  He  was  swearing  all  the  time,  saying,  'God  damn  you, 
let  me  up;  you  sons  of  bitches,  let  me  up;'  and  other  exclama- 
tions of  that  character.  However,  we  held  him  there  until  his 
wife  was  taken  forcibly  out  of  the  room  by  Marshal  Franks 
and  his  assistant.  Then  we  let  Terry  up,  and  I  went  up  with 
him  to  near  the  swinging  doors  connecting  the  court-room  with 
the  passage-way  leading  into  the  corridor.    About  five  feet  from 
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the  swinging  doors,  and  in  the  court-room,  I  released  my  hold 
of  Judge  Terry's  right  arm,  and  let  go  of  him,  and  he  went 
through  the  door,  and  I  held  one  side  of  the  door  open  with 
my  left  hand,  and  this  door  was  not  closed  until  Judge  Terry 
had  drawn  his  bowie-knife,  and  was  brandishing  it  in  the  pas- 
sage-way leading  to  the  corridor.  When  he  got  a  few  feet  from 
the  swinging  doors  into  the  passage-way,  I  heard  some  one  say, 
'  Look  out,  he's  got  a  knife.'  I  let  go  the  swinging  door  and 
ran  out,  and  caught  him  in  the  said  passage-way  by  the  right 
arm,  in  which  he  held  his  knife,  and  at  the  same  instant  a  deputy 
marshal  by  the  name  of  Farish  caught  hold  of  Judge  Terry, 
He  violently  resisted  us,  and  we  struggled  from  the  passage-way 
into  the  corridor,  and  across  the  corridor  into  the  door  leading 
into  the  marshal's  office.  During  this  time  Judge  Terry  shouted 
loudly,  using  such  exclamations  as  ^Let  go,  let  go,  you  sons  of 
bitches ;  I  will  cut  you  into  pieces ;  I  will  go  to  my  wife.'  We 
struggled  into  the  space  before  the  counter  in  the  marshal's 
office,  where  we  took  Judge  Terry's  knife  from  him.  I  loosed 
some  of  his  fingers,  and  Deputy  Marshal  Farish  loosed  some,  and 
a  man  standing  by  puUed  the  knife  from  Judge  Terry's  hand. 
The  knife,  including  the  handle,  is  9^  inches  long,  the  blade 
being  5  inches  long,  having  a  sharp  point  and  is  ,what  is  com- 
monly called  a  'bowie-knife.'  Immediately  after  this  was  done 
Marshal  Franks  came  out  from  his  inner  office,  where  he  had 
placed  Mrs.  Terry,  and  said,  'Has  he  got  a  knife?'  Deputy 
Farish  replied,  '  He  did  have  one,  but  it  has  been  taken  away 
from  him.'  Then  the  marshal  allowed  Judge  Terry  to  go  in 
and  join  his  wife  in  the  marshal's  inner  office,  and  he  was  there 
detained.  I  went  back  into  the  court-room,  and  remained  dur- 
ing the  reading  of  the  opinion.  The  reading  was  finished  about 
half  past  twelve  o'clock.  Terry's  conduct  throughout  this  affiiir 
was  most  violent.  He  acted  like  a  demon;  and  all  the  time 
while  in  the  corridor,  and  before  the  counter  of  the  marshal's 
office,  he  used  loud  and  violent  language,  which  could  be  plainly 
heard  in  the  court-room,  and,  in  fact,  throughout  the  building, 
Mrs.  Terry  resisted  with  all  her  power  the  efforts  of  the  marshal 
in  taking  her  from  the  court-room,  and  he  was  compelled  to 
remove  her  forcibly.     While  being  removed  she  screamed  and 
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shouted  her  abase  of  the  judges,  saying  they  had  been  bought, 
and  so  forth;  and  also  {^bused  Marshal  Franks,  calling  him  a 
hireling,  paid  to  do  his  dirty  wprk,  and  words  to  that  effect- 

"  Henry  Finnegass. 

'^  Subscribed  and  sworn  to  t>efore  pie,  this  thirteenth  day  of 
September,  A.  D.  1838.  F.  D.  Monpkton, 

"  Commissioner  U^^jted  States  Circuit  Court,  Northern  District 

of  California." 

Deputy  Marshal  Fan*,  in  his  affidavit,  says:- 
"  Afler  Mr.  Franks  had  gone  out  with  Mrs.  Terry,  we  released 
our  hold  of  him,  and  he  rushed  out  of  the  court-room.  I  fol- 
lowed close  after  him,  and  in  passing  through  the  passage-way 
leading  from  the  court-room  into  the  corridor  of  the  court 
building,  I  noticed  he  had  a  bowie-knife  in  his  hand.  I  grappled 
with  him,  and  caught  his  hand.  Detective  Finn^ass  seizing  him 
at  the  same  time.  He  struggled,  and  tried  to  get  his  hands  free, 
swearing  and  threatening  all  the  time.  We  struggled  together 
till  we  got  to  the  outer  door  leading  into  the  marshal's  rooms, 
when  Judge  Terry,  getting  his  knife  into  his  left  hand,  which 
was  disengaged  (I  and  others  having  hold  of  his  right),  raised 
it  above  our  heads,  and  with  some  expression  I  could  not  exactly 
understand  said,  in  effect,  ^  J  will  cut  you  in  pieces.'  I  jumped 
back,  and  as  he  turned  to  go  in  the  office,  I  cried  out  to  shut  the 
door,  at  the  same  time  catching  his  arm,  and  with  the  assistance 
of  Mr.  Finnegass  and  another  party,  a  stranger  to  me,  we  took 
the  knife  from  him  just  as  he  was  attempting  to  go  iu  the  inner 
door." 

And  again : — 

"Although  I  noticed  Judge  Terry  closely  during  this  affiiir^ 
I  did  not  observe  any  act  or  word  on  his  part  to  restrain  Mrs. 
Terry,  after  the  order  was  made  to  remove  Mrs.  Terry,  in  what 
she  was  doing,  or  to  have  her  go  from  the  court-room ;  on  the 
contrary,  Judge  Terry  resisted  the  marshal,  as  I  have  stated. 
The  marshal,  so  far  as  I  could  see,  treated  Mrs.  Terry  in  every 
manner  and  respect  politely  and  courteously." 
Deputy  Marshal  Harris,  in  his  affidavit,  says: — 
"  I  was  closely  observing  Judge  Terry  and  his  wife  when  she 
interrupted  Judge  Field;  saw  Mrs.  Terry  say  something  to 
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Judge  Terry,  to  which  he  nodded,  as  if  assenting  to  what  she 
had  said.  Immediately  after  this  Mrs.  Terry  rose  to  her  feet, 
and  commenced  talking,  as  I  have  above  stated.  Judge  Terry 
did  not  attempt  in  any  way  to  stop  Mrs.  Terry,  or  prevent  her 
from  doing  what  she  did,  as  I  have  above  stated.'* 
Deputy  Marshal  Presbury,  in  his  affidavit,  says: — 
"Judge  Terry,  having  been  released  from  the  grasp  of  those 
who  held  him,  proceeded  toward  the  door,  feeling  apparently 
for  something  within  his  waistcoat.  I  stepped  to  his  side,  and 
saw  that  he  was  drawing  from  his  bosom  a  large  knife,  which 
he  fairly  exposed  jiist  inside  of  the  court-room  door.  On 
emerging  from  the  door  he  held  the  knife  above  his  head, 
saying,  '  I  am  going  to  my  wife.'  I  walked  beside  him  until 
he  reached  the  outside  door  of  the  marshal's  office,  where  his 
further  progress  was  prevented  by  Chief  Deputy  Farish  and 
two  or  more  of  the  marshal's  deputieg,  together  with  detective 
Finnegass  and  others.  After  a  struggle  the  knife  was  taken 
from  him,  and  he  was  permitted  to  join  his  wife  in  the  marshal's 
room.  He  remained  there  until  an  order  was  received  from  the 
court  committing  him  and  his  wife  to  jail,  whereupon  they 
were  taken  from  the  building  by  the  marshal  and  his  deputies.'' 

8.  Hetfdenfeldtf  Eaq.y  presented  the  petition  to  the  circuit 
justice. 

John  A.  Stardi/f  Esq.^  submitted  the  following  authorities 
from  the  supreme  court  of  North  Carolina,  to  the  effect  that  a 
disavowal  on  oath  of  any  intended  disrespect  to  the  court  purges 
the  contempt  and  entitles  the  offending  party  to  be  discharged : 
In  re  Mo(yre,  63  N.  C.  408;  ExparU  Biggs,  64  N.  C.  217,  218; 
In  re  Walker,  82  N.  C.  98,  99. 

On  the  17th  of  September  the  petition  was  denied.  On  its 
denial  the  following  opinion  of  the  court  was  delivered  by  Mr. 
Justice  Field,  Sawyeb^  Circuit  Judge,  and  Sabin,  District 
Judge,  concurring : — 

By  the  Court,  Field  Circuit  Justice..  We  have  received  a 
petition  from  David  S.  Terry  praying  that  the  order  of  this 
court  committing  him  to  prison  for  contempt  may  be  revoked. 
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To  pass  intelligibly  upon  the  petition,  a  brief  statement  of  the 
circumstances  under  which  the  order  was  made  will  be  necessary. 
On  the  3d  of  September,  instant,  the  cases  of  Frederick  W. 
Sharon,  as  executor,  against  David  S.  Terry  and  Sarah  Altbea 
Terry,  his  wife,  and  of  Francis  G.  Newlands,  as  trustee,  and 
others  against  the  same  parties,  were  before  this  court  on  de- 
murrers to  bills  to  revive  and  carry  into  execution  the  final 
decree  in  the  suit  of  William  Sharon  v.  Sarah  Althea  Hill^  and 
were  decided  on  that  day.  Shortly  before  the  court  opened  the 
defendants  came  into  the  court-room  and  took  their  seats  within 
the  bar  at  the  table  next  to  the  clerk's  desk,  and  almost  immedi- 
ately in  front  of  the  judges,  the  defendant,  David  S.  Terry,  being 
at  the  time  armed  with  a  bowie-knife  concealed  on  his  person, 
and  the  defendant,  Sarah  Althea,  his  wife,  carrying  in  her  hand 
a  .small  satchel  which  contained  a  revolver  of  six  chambers,  five 
of  which  were  loaded.  The  court  at  the  time  was  held  by  the 
justice  of  the  supreme  court  of  the  United  States  assigned  to  this 
circuit,  who  was  presiding;  the  United  St  tes  circuit  judge  of 
this  circuit,  and  the  United  States  district  judge  of  the  district 
of  Nevada,  called  to  this  district  to  assist  in  holding  the  circuit 
court.  Almost  immediately  after  the  opening  of  the  court  the 
presiding  justice  commenced  reading  its  opinion  in  the  cases 
mentioned,  but  had  not  read  more  than  one  fourth  of  it  when  the 
defendant,  Sarah  Althea  Terry,  arose  from  her  seat  and  asked 
him,  in  an  excited  manner,  whether  he  was  going  to  order  her  to 
give  up  the  marriage  contract  to  be  canceled.  The  presiding 
justice  replied,  "  Be  seated,  madam.''  She  repeated  the  question, 
and  was  again  told  to  be  seated.  She  then  cried  out  in  a  violent 
manner  that  the  justice  had  been  bought,  and  wanted  to  know 
the  price  he  held  himself  at;  that  he  had  got  Newlands'  money 
for  his  decision,  and  everybody  knew  it,  or  words  to  that  effect. 
It  is  impossible  to  give  her  exact  language.  The  judges  and  par- 
ties present  differ  as  to  the  precise  words  used,  but  all  concur  as  to 
their  being  of  an  exceedingly  vituperative  and  insulting  character. 

The  presiding  justice  then  directed  the  marshal  to  remove 
her  from  the  court-room.  She  immediately  exclaimed  that  she 
would  not  go  from  the  room,  and  that  no  one  could  take  her 
from  it,  or  words  to  that  effect. 
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The  marshal  thereupon  proceeded  towards  her  to  carry  out 
the  order  for  her  removal  and  compel  her  to  leave^  when  the 
defendant,  David  S.  Terry,  rose  from  his  seat,  evidently  under 
great  excitement,  exclaiming,  among  other  things,  that  ^'No  liv- 
ing man  shall  touch  my  wife,"  or  words  of  that  import,  and 
dealt  the  marshal  a  violent  blow  in  his  face.  He  then  unbut- 
toned his  coat  and  thrust  his  hand  under  his  vest  where  his 
bowie-knife  was  kept,  apparently  for  the  purpose  of  drawing  it, 
when  he  was  seized  by  persons  present,  his  hands  held  from 
drawing  his  weapon,  and  he  himself  forced  down  on  his  back. 
The  marshal  then  removed  Mrs.  Terry  from  the  court-room. 
Soon  afterwards  Mr.  Terry  was  allowed  to  rise  and  was  accom- 
panied by  officers  to  the  door  leading  to  the  corridor,  on  which 
was  the  marshal's  office.  As  he  was  about  leaving  the  room,  or 
immediately  after  stepping  out  of  it  (and  it  is  immaterial  which), 
he  succeeded  in  drawing  his  knife,  when  his  arms  were  seized  by 
a  deputy  marshal  and  others  present,  to  prevent  him  from  using 
it,  and  they  were  able  to  wrench  it  from  him  only  after  a  violent 
struggle.  The  affidavits  of  officers  of  the  court  and  others  pres- 
ent, filed  herewith,  detail  the  facts. 

For  their  conduct  and  resistance  to  the  execution  of  the  order 
of  the  court,  the  defendants,  Sarah  Althea  Terry  and  David  S. 
Terry,  were  adjudged  guilty  of  contempt  and  ordered  to  be 
imprisoned,  the  former  for  thirty  days  and  the  latter  for  six 
months. 

The  commitment  of  Terry  recited  the  contemptuous  conduct 
of  Sarah  Althea  and  the  order  of  the  court  directing  the  marshal 
to  remove  her  from  the  court-room,  and  that  while  the  marshal 
was  attempting  to  execute  the  order,  the  said  David  S.  Terry 
assaulted  him  in  the  presence  of  the  court  and  beat  him;  and 
also  that  said  Terry  wrongfully  and  unlawfully  assaulted  the 
marshal  with  a  deadly  weapon,  with  intent  to  obstruct  the 
administration  of  justice. 

There  were  two  matters  recited  for  which  Terry  was  adjudged 
guilty  of  contempt :  Fird,  resisting  the  marshal  in  the  execution 
of  the  order,  and  beating  him ;  and  second,  unlawfully  assaulting 
the  marshal  with  a  deadly  weapon. 

Section  725  of  the  llevised  Statutes  defines  the  powers  of  the 
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courts  of  the  tJnited  Stat^  id  mattets  of  6oiiteitipt.  It  declares 
that  "the  said  ooui'ts  shall  have  pbWei*  ....  to  punish  by  fine 
or  imprisonmedt^  at  the  diseretioti  of  the  6outt,  contempts  of 
their  authority;  provided,  that  such  power*  to  punish  contempts 
shall  not  be  construed  to  ^tetid  t6  any  <^ases  except  the  misbe- 
havior of  ally  persdn  ih  theli'  pi^ence,  ot  so  hear  thereto  as  to 
obstruct  the  admiuistration  of  justice,  tbe  misbehavior  of  any 
of  the  officers  of  said  court  in  theif  official  trarisaetions,  and  the' 
disobedience  of  rtdstance  by  any  such  officer,  or  by  any  party, 
juror,  witness,  oi*  other  pefsoti,  to  anjf  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts.'* 

As  thus  seen,  contempts  embrace  three  classies  of  acts :  ftrst, 
the  misbehaviot  of  any  pei^n  in  the  presence  of  the  courts,  or 
so  near  thereto  sts'  to  obstruct  the  administration  of  justice;* 

Second,  the  misbehavior'  of  any  of  the  officers  of  the  court  la 
their  official  transactions';  and 

Third,  the  disob^iience  or  resistance  by  any  such  officer,  or' 
by  any  party,  juror,  witness,  of  other  person  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  courts. 

The  misbehavior  of  the  defendant,  David  S.  Terry,  in  the 
presence  of  the  court,  in  the  court-room,  and  in  the  corridor 
which  was  near  thereto,  and  in  one  of  Which  (and  it  matters  not 
which)  he  drew  h\&  bowie-knife  and  brandished  it  with  threats 
against  the  deptity  of  the  marshal  and  others  aiding  him,  is  suffi- 
cient of  itself  to  justify  the  punishment  imposed.  But  great  as 
this  offense  was,  the  forcible  resistance  offered  to  the  marshal  in 
his  attempt  to  execute  the  oitlef  of  the  court,  and  beating  him, 
was  a  far  greater  and  more  serious  affair.  This  resistance  arid 
beating  of  its  officer  was  the  highest  possible  indignity  to  tlie 
government.  When  the  flag  of  the  country  is  fired  upon  anrf 
insulted,  it  is  not  the  injury"  to  the  bunting,  the  linen,  or  silk* 
on  which  the  stafs  and  stripes  are  stamped,  which  startles  and 
arouses  the  country;  it  is  the  indignity  and  insult  to  the 
emblem  of  the  nation's  majesty  which  stirs  every  heart  and 

*  In  the  case  of  Saviih  PetUionery  reported  in  181  U.  8.  267,  277,  it  was  held  that 
within  the  meaning  of  section  725,  the  oonrt,  at  least  when  in  session,  is  present  in 
every  part  of  the  plaoe  set  apart  for  its  own  nse,  and  for  the  nse  of  its  ofBcers,  Jarors, 
and  wituesscs;  and  miabehayior  anywhere  in  such  plaoe  is  misbehaTior  in  the  prea- 
enoe  of  the  court. 
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makes  every  patriot  eager  to  resent  them.  So  the  forcible  resist- 
ance to  an  officer  of  the  United  States  in  the  execution  of  the 

process,  orders,  and  judgments  of  their  courts  is  in  like  manner 
art  indignity  and  insult  to  the  power  and  authority  of  the  gov- 
ernment, which  can  neither  be  overlooked  nor  extenuated. 

The  defendant,  David  S.  Terry,  now  prays  the  court  to 
revoke  the  order  committing  him.  In  his  petition,  he  sets  forth 
that  iu  the  transactions  in  the  circuit  court  on  the  3d  instant, 
u{K)(i  which  his  commitment  was  made,  he  did  not  intend  to  say 
or  do  anything  disrespectful  to  the  court  or  to  the  judges  thereof, 
ot  to  any  otie  of  them.  He  alleges  that  when  his  wife  first 
afo.sc  from  her  seat  and  before  she  had  uttered  a  word,  he  used 
every  effort  in  his  power  to  cause  her  to  resume  her  seat  and 
to  reinaiu  quiet,  and  that  he  did  nothing  to  encourage  her  in 

ft 

what  he  terms  "  her  acts  of  indiscretion." 

That  when  the  order  for  her  removal  from  the  court-room 
Afas  made,  he  rose  from  his  seat  for  the  purpose  of  removing  her 
hitiaself,  quietly  and  peaceably,  and  had  no  intention  of  disturb- 
ing or  preventing  the  execution  of  the  order  of  the  court;  that 
he  never  struck,  nor  offered  to  strike,  the  marshal  until  the 
rharshal  had  assaulted  him,  and  Lad,  in  his  presence,  violently^ 
and  as  he  believed,  unnecessarily,  assaulted  his  wife. 

That  he  neither  drew,  nor  attempted  to  draw,  any  deadly 
weapon  of  any  kind  in  the  court-room,  and  that  he  did  not 
assault,  or  attempt  to  assault,  the  United  States  marshal  with 
any  deadly  weapon  in  the  court-room  or  elsewhere. 

&e  represents  that  after  he  had  left  the  court-room  he  heard 
loud  talking  in  one  of  the  rooms  of  the  marshal,  and  among  the 
voioes  proceeding  therefrom  he  recognized  that  of  his  wife;  that 
he  then  attempted  to  force  his  way  into  that  room,  and  finding 
it  barred  by  a  crowd  of  men,  so  that  the  door  could  not  be 
closed,  he,  for  the  first  time,  drew  from  inside  his  vest  a  small 
bFicath  knife,  at  the  same  time  saying  to  the  crowd  standing  in 
his  way,  that  he  did  not  want  to  hurt  any  one,  but  that  all  he 
wanleil  was  to  get  into  the  room  where  his  wife  was;  that  the 
crowd  then  parted,  and  he  entered  the  doorway  where  some  one 
said,  ^^  Let  him  in,  if  he  will  give  up  his  knife,"  and  he  then 
immediately  gave  up  his  knife. 
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The  petitioucr  further  alleges  that  in  Done  of  these  transao- 
tions  did  he  have  the  slightest  idea  of  showing  any  disrespect 
to  the  court,  or  to  any  of  its  judges,  and  that  the  fact  that  he 
lost  his  temper  was  a  natural  consequence  of  his  being  him- 
self assaulted,  when  he  was  making  an  honest  clTort  to  enforce 
the  order  of  the  court,  and  of  seeing  bis  wife  assaulted  in  his 
presence. 

Upon  this  statement  he  asks  the  revocation  of  the  order  com* 
mitting  him  to  prison. 

We  have  read  this  petition  with  great  surprise  at  its  omissions 
and  misstatements.  As  to  what  occurred  under  our  immediate 
observation,  its  statement  does  not  accord  with  the  facts  as  we 
saw  them ;  as  to  what  occurred  at  the  further  end  of  the  room, 
and  in  the  corridor,  its  statement  is  directly  opposed  to  the  con- 
curring accounts  of  the  officers  of  the  court  and  parties  present, 
whose  position  was  such  as  to  preclude  error  in  their  observa- 
tions. According  to  the  sworn  statement  of  the  marshal,  which 
accords  with  our  own  observation,  so  far  from  having  struck  or 
assaulted  Terry,  he  had  not  even  laid  his  hands  upon  him  when 
the  violent  blow  in  the  face  was  received.  And  it  is  clear 
beyond  controversy  that  Terry  never  voluntarily  surrendered 
his  bowie-knife,  and  that  it  was  wrenched  from  him  only  after 
a  violent  struggle. 

We  can  only  account  for  his  misstatement  of  facts  as  they  were 
seen  by  numerous  witnesses,  by  supposing  that  he  was  in  such  a 
rage  at  the  time  that  he  lost  command  of  himself,  and  does  not 
well  remember  what  he  then  did,  or  what  he  then  said.  Some 
judgment  as  to  the  weight  this  statement  should  receive,  inde- 
pendently of  the  incontrovertible  facts  at  variance  with  it,  may 
be  formed  from  his  speaking  of  the  deadly  bowie-knife  he  drew 
as  a  small  sheath  knife,  and  of  the  shameless  language  and  con- 
duct of  his  wife  as  "her  acts  of  indiscretion." 

No  one  can  believe  that  be  thrust  his  hand  under  his  vest 
where  his  bowie-knife  was  carried  without  intending  to  draw  it. 
To  believe  that  he  placed  his  right  hand  there  for  any  other 
purpose — such  as  to  rest  it  after  the  fatigue  of  his  violent  blow 
in  the  marshal's  face,  or  to  smooth  down  his  ruffled  linen — 
would  be  childish  credulity. 
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But  even  his  own  statement  admits  the  assaulting  of  the  mar- 
shal who  was  endeavoring  to  enforce  the  order  of  the  court^  and 
his  subsequently  drawing  a  knife  to  force  his  way  into  the  room 
where  the  marshal  had  removed  his  wife.  Yet  he  offers  no 
apology  for  his  conduct^  expresses  no  r^ret  for  what  he  did,  and 
makes  uo  reference  to  his  violent  and  vituperative  language 
against  the  judges  and  oiBoers  of  the  court  while  under  arrest, 
which  is  detailed  in  the  affidavits  filed. 

There  is  nothing  in  his  petition  which  would  justify  any 
remission  of 'the  imprisonment.  The  law  imputes  an  intent  to 
accomplish  the  natural  result  of  one's  actS;  and  when  those  acts 
are  of  a  criminal  nature  it  will  not  accept^  against  such  implica- 
tion, the  denial  of  the  transgressor.  No  on^  would  be  safe  if  a 
denial  of  a  wrongful  or  criminal  intent  would  suffice  to  release 
the  violator  of  law  from  the  punishment  due  to  his  offenses. 

Why  did  the  petitioner  come  into  court  with  a  deadly  weapon 
concealed  on  his  person  ?  He  knew  that  as  a  citizen  he  was  vio- 
lating the  law  which  forbids  the  carrying  of  concealed  weapons, 
and  as  an  officer  of  the  court — and  all  attorneys  are  such  officers 
— was  committing  an  outrage  upon  professional  propriety,  and 
rendering  himself  liable  to  be  disbarred.  {&iaron  v.  Hill,  11 
Sawy.  122.) 

Therefore,  considering  the  enormity  of  the  offenses  committed, 
and  the  position  the  petitioner  once  held  in  this  state,  which 
aggravates  them  to  a  degree  not  imputable  to  the  generality  of 
offenders,  the  court,  with  a  proper  r^ard  to  its  own  dignity,  the 
majesty  of  the  law,  and  the  necessity  of  impressing  upon  all 
men  that  forcible  resistance  to  the  lawful  orders  of  the  courts  of 
the  United  States  will  not  go  unpunished,  however  high  the 
offending  parties, cannot  grant  the  prayer  of  the  petitioner;  and 
it  is  accordingly  denied. 

In  October  following  Mr.  Terry  petitioned  the  supreme  court 
of  the  United  States  for  a  writ  of  habeas  corpus,  alleging  that 
he  was  unlawfully  imprisoned,  under  the  order  of  the  circuit 
court,  in  the  jail  of  Alameda  County,  in  California.  He  sets 
forth  the  order  of  the  circuit  court  under  which  be  was  held, 
and  also  the  petition  for  a  revocation  of  that  order,  which  he 
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had  presented  to  the  circuit  court  on  the  12th  of  September; 
and  stated  that  his  petition  was  denied^  and  he  insisted  that 
the  circuit  court  had  no  jurisdiction  of  his  person  at  the 
time  it  made  the  order  mentioned;  that  it  possessed  no  legal 
power  to  make  it;  that  he  was  entitled  to  be  released  from 
his  imprisonment  upon  the  filing  of  the  petition,  and  that 
the  order  of  that  court  was  illegal  and  unwarranted  by  the 
law  of  the  land.  His  petition  was  supported  bj  elaborate 
arguments  filed  by  Messrs.  Shellabarger  and  Wilson  appear- 
ing, for  him.  The  supreme  court  denied  his  petition  on  the 
12th  of  November,  1888,  and  the  following  is  its  opinion 
delivered  at  the  time  by  Mr.  Justice  Harlan,  omitting  the 
order  and  petition  to  the  circuit  court  which  are  set  forth  in 
tlie  opinion:-^ 

OPINION  OF  SITPBEME  COURT  OF  THE  tJNITED  STATES. 

There  can  h4  no  dispute  either  as  to  the  power  o*  duty' of  this 
coiirt  in  cases  of  this  character.  Its  power  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  inquiring  into  the  cause  of  the 
restraint  of  the  liberty  of  the  person  in  whose  behalf  the  writ  is 
asked,  is  expressly  o6nfferred  by  siatiite,  dud  ettehds  to  the 
cases,  among  others,  of  prisoners  in  jail  under  or  by  color  of 
the  authority  of  the  United  States,  and  of  persbns  who  are  in 
custody  in  violation  of  tbe  cohstitntioh  or  Iciwi^  of  the  United 
States.  (Rev.  Stafs.  sees.  751,  752,  753.)  ltd  general  duty  in 
such  cases  is  also  prescribed  by  statute.  Upon  complaint  in 
writing,  signed  by,  and  verified  by  the  oath  of  the  person  for 
whose  relief  it  is  intended,  setting  forth  the  facts  concerning  the 
detention  of  the  party  restrained,  in  whose  cirstody  h6  is  detained, 
and  by  virtue  of  what  claim  or  authority,  if  known,  it  is  the  duty 
of  the  court  to  "forthwith  award  a  writ  of  habeas  corpus,  unless^ 
it  appears  from  the  petition  itself  that  the  party  is  not  entitled 
thereto.'^  (Rev.  Stats.  s6cs.  754, 755.)  The  writ  rie^  not^  there- 
fore, be  awarded  if  it  appear  upon  th6  showing  made  by  the  peti- 
tioner that  if  brought  into  court,  and  the  cause  of  his  commitment 
inquired  into,  he  would  be  remanded  to  prison.  (Ex  phrte  Kear^' 
neyy  7  Wheat.  38,  45;  Ex  parte  Watkina,  3  Peters,  193,  201;  Et 
parte  3IiUigan,  4  Wall.  1,  11.) 
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It  is  proper  in  this  connection  to  say  that  since  the  passage  of 
the  act  of  March  3, 1885^  ch.  353  (23  Stats.  437),  amend 'mg  sec- 
tion 764  of  the  Revised  Statutes  so  as  to  give  this  court  jurisdio- 
tion,  upon  appeal,  to  review  the  final  decisions  of  the  circuit  courts 
of  the  United  States  in  cases  of  habeas  corpus,  when  the  peti- 
tioner alleges  that  he  is  restrained  of  his  liberty  in  violation  of 
the  constitution  or  laws  of  the  United  States,  the  right  to  the 
writ,  upon  original  application  to  this  court,  is  not,  in  every  case, 
an  absolute  one.     In  Wales  v.  Whitnei/y  114  U.  S.  564,  it  appears 
that  a  direct  application  to  this  court  for  the  writ,  after  a  decision 
adverse  to  the  petitioner  in  the  supr^pe  court  of  the  District  of 
Columbia,  was  abandoned  on  the  suggestion  that  he  could  bring 
that  decision  to  this  court  for  review  un^er  the  act  of  1885 ; 
and  it  was  brought  here  under  that  statute.     In  Expaiie  BxyyaUy 
117  U.  S.  241,  250,  upon  appeal  fropa  a  decision  of  a  circuit 
court  of  the  United  States  refusipg  to  award  the  writ  to  one 
alleging  that  he  was  restrained  of  his  liberty  in  violation  of  the 
constitution  of  the  United  States  by  an  order  of  a  state  court,  in 
which  he  stood  indicted  for  an  alleged  offense  against  the  laws 
of  such  state,  it  was  held  that  while  the  circuit  coprt  had  power 
to  grant  the  writ  and  discharge  the  accused  in  advance  of  his 
trial  under  the  indictment,  it  was  not  bound  to  exercise  that 
power  immediately  upon  application  b^ing  made  for  the  writ, 
but  could  await  the  result  of  the  trial,  an^,  ^n  its  discretion,  as 
the  special  circumstances  pf  the  ca§e  inight  require,  put  the  peti- 
tioner to  his  writ  of  error  from  the  highest  court  of  the  state. 
In  Satvyer^s  CoMy  124  U.  S.  200,  this  court  e5\t;ertained  an  origi- 
nal application  for  a  writ  of  habeas  corpus  without  requiring 
the  petitioner  to  apply,  in  the  first  ipstance,  to  the  proper  circuit 
court;  but,  in  that  case,  as  in  this,  the  applicatioj;i  proceeded 
upon  the  ground  that  the  circuit  court  itself  had  made  the  order 
by  which  he  was  alleged  to  have  been  deprived  of  his  liberty  in 
violation  of  the  constitution  of  the  United  States. 

Nor  can  there  be  any  dispute  as  to  the  power  of  a  circuit 
court  of  the  United  States  to  punish  contempts  of  its  authority. 
In  United  States  v.  Hudson,  7  Cranch,  34,  it  was  held  that  the 
courts  of  the  United  States,,  from  the  very  nature  of  their  insti- 
tution, possess  the  power  to  fine  for  contempt,  imprison  for  con- 
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tumacy,  enforce  the  observance  of  order,  etc.  In  Anderson  v. 
Dunn,  6  Wheat.  204,  227,  it  was  said  that  "  courts  of  justice  are 
univei*sally  acknowledged  to  be  vested,  by  their  very  creation, 
with  power  to  impose  silence,  respect,  and  decorum  in  their 
presence,  and  submission  to  their  lawful  mandates/^  So  in 
Ux  parte  Robinson,  19  Wall.  505,  610:  "The  power  to  punish 
for  contempts  is  inherent  in  all  courts ;  its  existence  is  essential 
to  the  preservation  of  order  in  judicial  proceedings,  and  to  the 
enforcement  of  the  judgments,  orders,  and  writs  of  the  courts, 
and  consequently  to  the  due  administration  of  justice.  The 
moment  the  courts  of  the  United  States  were  called  into  exist- 
ence and  investecl  with  jurisdiction  over  any  subject,  they  became 
possessed  of  this  power.*^  {Ex  parte  BoUmanj  4  Cranch,  75,  94 ; 
Story,  Const,  sec.  1774;  Bacon's  Abr.  Courts,  E.)  And  such  is 
the  recognized  doctrine  in  reference  to  the  powers  of  the  courts  of 
the  several  states.  "The  summary  power  to  commit  and  pun- 
ish for  contempts  tending  to  obstruct  or  degrade  the  administra- 
tion of  justice,''  the  supreme  judicial  court  of  Massachusetts 
well  said,  in  Oartwright^s  Oase,  114  Mass.  230,  238,  "is  inher- 
ent in  courts  of  chancery  and  other  superior  courts,  as  essential 
to  the  execution  of  their  powers  and  to  the  maintenance  of  their 
authority,  and  is  part  of  the  law  of  the  land,  within  the  mean- 
ing of  magna  charta  and  of  the  twelfth  article  of  our  declara- 
tion of  rights.'^  The  declaration  of  rights  here  referred  to  \vas 
that  which  formed  part  of  the  constitution  of  Massachusetts, 
and  contained  the  prohibition,  inserted  in  most  of  the  American 
constitutions,  against  depriving  any  person  of  life,  liberty,  or 
estate,  except  by  the  judgment  of  his  peers,  or  the  law  of  the 
land.  So  in  Oooper^s  Case,  32  Vt.  253,  257:  "The  power  to 
punish  for  contempt  is  inherent  in  the  nature  and  constitution 
of  a  court.  It  is  a  power  not  derived  from  any  statute,  but 
arising  from  necessity ;  implied,  because  it  is  necessary  to  the 
exercise  of  all  other  powers."  Without  such  power,  it  was 
observed  in  Boston  v.  State,  39  Ala.  552,  the  administration  of 
the  law  would  be  in  continual  danger  of  being  thwarted  by  the 
lawless.  To  the  same  effect  are  Watson  v.  Williams,  36  Miss. 
344;  Johnston  v.  OommonweaUh,  1  Bibb,  598;  Gark  v.  People, 
Breese  Rep.  266 ;  Oommontoealth  v.  Dandridge,  2  Ya.  Cas.  408; 
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Ex  parte  Hamilton  and  Smithy  61  Ala.  68 ;  Redmxin  v.  StaJte^  28 
Ind.  212;  People  v.  Turner,  1  Cal.  153;  Staie  v.  Morrill,  16 
Ark.  388 ;  and  numerous  cases  cited  in  note  to  Clark  v.  Peoplej 
Breese  Rep.  266,  in  12  Am.  Dec.  178.  See,  also,  Queen  v. 
Lefroy,  9  Q.  B.  134.  But  this  power,  so  far  as  the  circuit  courts 
of  the  United  States  are  concerned,  is  not  simply  incidental  to 
their  general  power  to  exercise  judicial  functions ;  it  is  expressly 
recognized,  and  the  cases  in  which  it  may  be  exercised  are 
defined  by  acts  of  Congress.  They  have  power,  by  statute,  "  to 
punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court, 
contempts  of  their  authority:  Provided,  that  such  power  to 
punish  contempts  shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  in  tlieir  presence,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  the  mis- 
behavior of  any  of  the  oflScers  of  said  courts  in  their  official 
transactions,  and  the  disobedience  or  resistance  by  any  such 
officer,  or  by  any  party,  juror,  witness,  or  other  person,  to  any 
lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said 
courts."     (Rev.  Stats,  sec.  725 ;  1  Stats.  83 ;  4,  Stats.  487.) 

With  these  observations  as  to  the  power  and  duty  of  the 
courts  of  th^  United  States,  when  applied  to  for  writs  of  habeas 
corpus,  we  proceed  to  the  consideration  of  the  general  question 
as  to  whether  the  petition  in  this  case  shows  that  the  prisoner 
is  or  is  not  entitled  to  the  writ.  The  contention  of  his  counsel 
is,  that  the  circuit  court  failed  to  take  such  steps  as  were  neces- 
sary to  give  jurisdiction  of  the  person  of  the  prisoner  at  the  time 
the  order  was  made  committing  him  to  jail  for  contempt ;  and, 
therefore,  that  the  order  was  illegal,  and  the  writ  should  be 
awarded.  If  this  position  is  sound,  the  conclusion  stated  would 
necessarily  follow ;  for  while  the  writ  may  not  be  used  to  correct 
mere  errors  or  irregularities,  however  flagrant,  committed  within 
tlie  sphere  of  the  authority  of  the  court,  it  is  an  appropriate 
writ  to  obtain  the  discharge  of  one  imprisoned  under  the  order 
of  a  court  of  the  United  States  which  does  not  possess  jurisdic- 
tion of  the  person  or  of  the  subject-matter.  {Ex  parte  Lange, 
la  Wall.  163;  Ex  parte  Parks,  93  U.  S.  18;  Ex  parU  Siebold, 
100  U.  S,  371;  Ex  parte  Rowland,  104  U.  S.  604;  Ex  parte 
Curtis,  106  U.  S.  371 ;  In  re  Ayer,  123  U.  S,  443,  485;  In  re 
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Sawyer,  124  U.  S.  200, 221  ]  Harvey  v.  Tyhr,  2  Wall.  328,  345; 
Ex  parte  FUk,  113  U.  S.  713,  718.)  Id  this  last  case  it  was  said 
that  when  ''  a  court  of  the  United  States  undertakes,  by  its  pro- 
cess of  contempt,  to  punish  a  man  for  refusing  to  comply  with 
an  order  which  that  court  had  no  authority  to  make,  the  order 
itself,  being  without  jurisdiction,  is  void,  and  the  order  punish- 
ing for  the  contempt  is  equally  void.  It  is  well  settled  now,  in 
the  jurisprudence  of  this  court,  that  when  the  proceeding  for 
contempt  in  such  a  case  results  in  imprisonment,  this  court  will^ 
by  its  writ  of  habeas  corpus,  discbarge  the  prisoner.'^  A  judg- 
9ient  which  lies  without  the  jurisdiction  of  a  court,  even  one  of 
superior  jurisdiction  and  general  authority,  is,  upon  reason  and 
authority,  a  nullity. 

This  question,  it  must  be  here  observed,  does  not  involve  an 
inquiry  into  the  truth  of  the  speciiic  facts  recited  in  the  order 
of  commitment,  as  constituting  the  contempt.  As  the  writ  of 
habeas  corpus  does  not  perform  the  ofBce  of  a  writ  of  error  or 
an  appeal,  these  facts  cannot  be  rc-examiped  or  reviewed  in  this 
collateral  proceeding.  They  present  a  case  which,  so  far  as  the 
subject-matter  is  concerned,  was  manifestly  within  the  jurisdic- 
tion of  the  circuit  court.  Notwithstanding  the  statements  made 
in  the  petition  addressed  to  the  circuit  court  on  the  12th  of 
September,  as  to  what  the  petitioner  did,  and  as  to  what  he  did 
not  do,  on  the  occasion  referred  to  in  the  order  of  commitment, 
it  must  be  taken  as  true,  upon  the  present  application,  and  would 
be  taken  as  true,  upon  a  return  to  the  writ,  if  one  were  awarded, 
that,  on  the  3d  of  September,  1888,  Mrs.  Terry  was  guilty  of 
misbehavior  in  the  presence  of  the  judges  of  the  circuit  coart| 
while  they  were  engaged  in  the  hearing  and  determination  of 
causes  pending  before  it ;  that  the  court  thereupon  ordered  the 
marshal  to  remove  her  from  the  court-room;  that  the  petitiooerj 
an  attorney,  and  therefore  an  officer  of  the  court,  resisted  the 
enforcement  of  the  order  by  beating  the  marshal,  and  by  assanltr 
ing  him  with  a  deadly  weapon,  with  intent  to  obstruct  the  ad- 
ministration of  justice  and  the  execution  of  said  order.  It  must 
also  be  taken  as  true,  upon  the  present  application,  that  what 
the  petitioner  characterize  as  self-defense  against  an  assault  of 
the  marshal,  but  which  the  circuit  court  in  its  order  of  oommitr 
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xnent  expressely  finds^  upon  its  personal  view  of  the  facts,  was 
violenoe  and  misoonduot  upon  his  part,  occurred  in  its  immediate 
presence;  for,  if  it  were  competent  in  this  proceeding  for  the 
petitioner  to  contradict  that  fact,  this  has  not  been  done.  While 
in  his  petition  to  this  court  he  disputes  the  jurisdiction  of  the 
circuit  court  of  his  person  at  the  time  he  was  imprisoned,  his 
petition  addressed  to  that  court  on  the  12th  of  September,  and 
made  part  of  the  present  application,  makes  no  question  as  to 
the  alleged  contempt  having  been  committed  in  the  presence  of 
the  circuit  court,  and  onlj  puts  in  issue  the  principal  facts  recited 
in  the  order  of  commitment  as  constituting  the  contempt  for 
which  he  was  punished.  Those  facts  necessarily  entered  into 
the  inquiry  by  the  circuit  court  as  to  whether  the  prisoner  was 
or  was  not  guilty  of  contempt,  and  this  court  cannot,  in  this 
proceeding,  in  virtue  of  any  power  conferred  upon  it  by  existing 
l^islation,  go  behind  the  determination  of  them  by  that  court. 
It  can  deal  only  with  such  defects  in  the  proceedings  below  as 
render  them,  not  simply  erroneous  or  irr^ular,  but  absolutely 
void.  {Ex parte  BobvMon^  19  Wall.  605, 61 1 ;  Ex  parte  Kearney^ 
7  Wheat.  38,  43.) 

What,  then,  are  the  grounds  upon  which  the  petitioner  claims* 
that  the  circuit  court  was  without  jurisdiction  to  make  the  order- 
committing  him  to  jail?  They  are:  (1)  That  the  order  wad 
made  in  his  absence;  (2)  that  it  was  made  without  his  having 
bad  any  previous  notice  of  the  intention  of  the  court  to  take  any 
steps  whatever  in  relation  to  the  matters  referred  to  in  the 
order;  (3)  that  it  was  made  without  giving  him  any  oppor- 
tunity of  being  first  heard  in  defense  of  the  charges  therein: 
made  against  him. 

The  second  and  third  of  these  grounds  may  be  dismissed  as 
immaterial  in  any  inquiry  this  court  is  at  liberty,  upon  this- 
original  application,  to  make.  For,  upon  the  fiicts  recited  iu: 
the  order  of  September  3d,  showing  a  dear  case  of  contempt- 
committed  in  the  fiice  of  the  circuit  court,  which  tended  to* 
destroy  its  authority,  and  by  violent  methods,  to  embarrass  and' 
obstruct  its  business,  the  petitioner  was  not  entitled,  of  absolute- 
right,  either  to  demand  a  regular  trial  of  the  question  of  con- 
tempt, or  to  have  notioe  by  rale  of  the  court's  inteation  to  pro- 
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oeed  against  him,  or  to  have  opportunity  to  make  formal  answer 
to  the  charges  contained  in  the  order  of  commitment.     It  is 
undoubtedly  a  general  rule  in  all  actions,  whether  prosecuted 
by  private  parties^  or  by  the  government,  that  is,  in  civil  and 
criminal  cases,  that  "a  sentence  of  a  court  pronounced  against  a 
party  without  hearing  him,  or  giving  him  an  opportunity  to  be 
heard,  is  not  a  judicial  determination  of  his  rights,  and  is  not 
entitled  to  respect  in  any  other  tribunal/'    (  Windsor  v.  Mc  Veigh, 
93  U.  S.  274,  277.)    But  there  is  another  rule,  of  almost  imme- 
morial antiquity,  and  universally  acknowledged,  which  is  equally 
vital  to  personal  liberty  and  to  the  preservation  of  organized 
society,  because  upon  its  recognition  and  enforcement  depend  the 
existence  and  authority  of  the  tribunals  established  to  protect 
the  rights  of  the  citizen,  whether  of  life,  liberty,  or  property, 
and  whether  assailed  by  the  ill^al  acts  of  the  government  or  by 
the  lawlessness  or  violence  of  individuals.    It  has  relation  to 
the  class  of  contempts,  which,  being  committed  in  the  face  of  a 
court,  imply  a  purpose  to  destroy  or  impair  its  authority,  to 
obstruct  the  transaction  of  its  business,  or  to  insult  or  intimidate 
those  charged  with  the  duty  of  administering  the  law.    Blackstone 
thus  states  the  rule:  ^' If  the  contempt  be  committed  in  the  face 
of  the  court,  the  offender  may  be  instantly  apprehended  and 
imprisoned,  at  the  discretion  of  the  judges,  without  any  further 
proof  or  examination.     But  in  matters  that  arise  at  a  distance, 
and  of  which  the  court  cannot  have  so  perfect  a  knowledge, 
unless  by  the  confession  of  the  party  or  the  testimony  of  others, 
if  the  judges  upon  affidavit  see  sufficient  ground  to  suspect  that 
a  contempt  has  been  committed,  they  either  make  a  rule  on  the 
suspected  party  to  show  cause  why  an  attachment  should  not 
issue  against  him,  or,  in  very  flagrant  instances  of  contempt,  the 
attachment  issues  in  the  first  instance,  as  it  also  does  if  no  suffi- 
cient cause  be  shown  to  discharge,  and  thereupon  the  court  con- 
firms and  makes  absolute  the  original  rule."    (4  Blackst.  Com. 
286.)    In  Bacon^s  Abridgment,  title  Courts,  E,  it  is  laid  down 
that  "every  court  of  record,  as  incident  to  it,  may  enjoin  the 
people  to  keep  silence,  under  a  pain,  and  impose  reasonable  fines 
not  only  on  such  as  shall  be  convicted  before  them  of  any  crime 
on  a  formal  proaecution,  but  also  on  all  such  as  shall  be  guilty  of 
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any  contempt  in  the  face  of  the  court,  as  by  giving  opprobrious 
language  to  the  judge^  or  obstinately  refusing  to  do  their  duty 
asofiScers  of  the  court^  and  immediately  order  them  into  custody/' 
It  is  utterly  impossible^  said  Abbott,  C.  J.,  in  Bex  v.  David9(m, 
4  Barn.  &  Aid.  329,  333, ''  that  the  law  of  the  land  can  be 
properly  administered  if  those  who  are  charged  with  the  duty 
of  administering  it  have  not  the  power  to  prevent  instances  of 
indecorum  from  occurring  in  their  own  presence.  That  power 
has  been  vested  in  the  judges,  not  for  their  personal  protection^ 
but  for  that  of  the  public.  And  a  judge  will  depart  from  his 
bounden  duty  if  he  forbears  to  use  it  when  occasions  arise  which 
call  for  its  exercise." 

To  the  same  effect  are  the  adjudications  by  the  courts  of  this 
country.  In  StcUe  v.  Woodjin,  5  Ired.  199,  where  a  person  was 
fined  for  a  contempt  committed  in  the  presence  of  the  court, 
Chief  Justice  Buffin  said:  ^'The  power  to  commit  or  fine  for 
contempt  is  essential  to  the  existence  of  every  court.  Business 
cannot  be  conducted  unless  the  court  can  suppress  disturbances, 
and  the  only  means  of  doing  that  is  by  immediate  punishment. 
A  breach  of  the  peace  in  fade  cwrice  is  a  direct  disturbance  and 
a  palpable  contempt  of  the  authority  of  the  court.  It  is  a  case 
that  does  not  admit  oi  delay,  and  the  court  would  be  without 
dignity  that  did  not  punish  it  promptly  and  without  trial. 
Necessarily  there  can  be  no  inquiry  de  novo  in  another  court,  as 
to  the  truth  of  the  fiwjt.  There  is  no  mode  provided  for  con- 
ducting such  an  inquiry.  There  is  no  prosecution,  no  plea,  nor 
issue  upon  which  there  can  be  a  trial."  So  in  WhUJten  v.  State^ 
36  Ind.  311 :  "When  the  contempt  is  committed  in  the  presence 
of  the  court,  and  the  court  acts  upon  view  and  without  trial  and 
inflicts  the  punishment,  there  will  be  no  charge,  no  plea,  no  issue, 
and  no  trial )  and  the  record  that  shows  the  punishment  will  also 
show  the  offense,  and  the  fact  that  the  court  had  found  the  party 
guilty  of  the  contempt.  On  appeal  to  this  court  any  fact  found 
by  the  court  below  would  be  taken  as  true,  and  every  intendment 
would  be  made  in  favor  of  the  action  of  the  court."  Again,  in 
Ex  parte  Wright^  65  Ind.  508,  the  court,  after  observing  that  a 
direct  contempt  is  an  open  insult  in  the  &ce  of  the  court  to  the 
persons  of  the  judges  while  presiding,  or  a  resistance  to  its  powers 
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in  their  presence,  said :  "  For  a  direct  contempt  theK)ffender  may 
be  punished  instantly  by  arrest  and  fine  or  imprisonment,  upon 
no  further  proof  or  examination  than  what  is  known  to  the  judges 
by  their  senses  of  seeing,  hearing,  etc/'  (4  Steph.  Com.  Bk,  6, 
ch.  15;  Tidd's  Prac.  479,  480;  Ex  parU  Hamilton  and  Smith,  51 
Ala.  68;  People  v.  Turnery  1  Cal.  165.) 

It  is  true,  as  counsel  suggest,  that  the  power  which  the  court 
has  of  instantly  punishing,  without  further  proof  or  examina- 
tion, contempts  committed  in  its  presence,  is  one  that  may  be 
abused,  and  may  sometimes  be  exercised  hastily  or  arbitrarily. 
But  that  is  not  an  argument  to  disprove  either  its  existence,  or 
the  necessity  of  its  being  lodged  in  the  courts.  That  power 
cannot  be  denied  them  without  inviting  or  causing  such  obstruc- 
tion to  the  orderly  and  impartial  administration  of  justice  as 
would  endanger  the  rights  and  safety  of  the  entire  community. 
"What  was  said  in  Ex  parte  Kearney,  7  "Wheat.  39,  45,  may  be 
here  repeated :  "Wherever  power  is  lodged  it  may  be  abused. 
But  this  forms  no  solid  objection  against  its  exercise.  Confi- 
dence must  be  reposed  somewhere;  and  if  there  should  be  an 
abuse,  it  will  be  a  public  grievance,  for  which  a  remedy  may  be 
applied  by  the  It^lature,  and  is  not  to  be  devised  by  courts  of 
justice." 

It  results  from  what  has  been  said  that  it  was  competent  for 
the  circuit  court,  immediately  upon  the  commission,  in  its  pres- 
ence, of  the  contempt  recited  in  the  order  of  September  3,  to 
proceed  upon  its  own  knowledge  of  the  facts,  and  punish  the 
offender,  without  further  proof,  and  without  issue  or  trial  in  any 
form.  It  was  not  bound  to  hear  any  explanation  of  his  motives, 
if  it  was  satisfied,  and  we  must  conclusively  presume,  from  the 
record  before  us,  that  it  was  satisfied,  from  what  occurred  under 
its  own  eye,  and  within  its  hearing,  that  the  ends  of  justice 
demanded  immediate  action,  and  that  no  explanation  could  miti- 
gate his  offense,  or  disprove  the  fiict  that  he  had  committed  such 
contempt  of  its  authority  and  dignity  as  deserved  instant  punish- 
ment. Whether  the  facts  justified  such  punishment  was  for  that 
court  to  determine  under  its  solemn  responsibility  to  do  justice^ 
and  to  maintain  its  own  dignity  and  authority.  {In  re  Chiles, 
22  Wall.  157,  168.)    Its  conclusion  upon  such  facts,  we  repeat. 
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is  not,  under  the  statutes  regalating  the  jarisdiction  of  this  court, 
open  to  inquiry  or  review  in  this  collateral  proceeding.  If  we 
were  to  indulge  in  anj  presumption  as  to  what  actually  occurred 
when  the  marshal  proceeded  in  the  execution  of  the  order  to 
remove  Mrs.  Terry  from  the  court-room,  we  must  presume  that 
the  circuit  court  fully  considered  the  statemenl^  contained  in  the 
petition  of  September  12th,  and  knowing  them  to  be  inaccurate 
or  untrue,  refused  to  set  aside  or  modify  its  previous  order  of 
commitment.  Its  action  in  that  regard  cannot  be  revised  or 
annulled  by  this  court  upon  an  original  application  for  habeas 
corpus. 

But  it  is  contended  that  the  order  of  September  3  was  void, 
because,  as  alleged  in  the  present  application  for  the  writ  of 
habeas  corpus,  it  was  made  in  the  '' absence '^  of  the  petitioner. 
In  considering  this  suggestion,  it  must  not  be  forgotten  that  the 
order  of  imprisonment  shows,  and  the  fact  is  not  asserted  to  be 
otherwise,  that  it  was  made  and  entered  on  the  same  day  on 
which,  and,  presumably,  at  the  same  session  of  the  court  at 
which  the  contempt  was  committed;  and  there  is  no  claim  that 
any  more  time  intervened  between  the  commission  of  the  con- 
tempt and  the  making  of  the  order  than  was  reasonably  re- 
quired to  prepare  and  enter  in  due  form  such  an  order  as  the 
rourt,  upon  consideration,  deemed  proper  or  necessary.  Indeed, 
the  petition  of  September  12th,  made  part  of  the  present  appli- 
cation, shows  that  the  petitioner,  after  his  personal  conflict  with 
the  marshal  in  the  presence  of  the  judges,  voluntarily  left;  the 
court-room,  and  with  drawn  knife  forced  his  way  into  another 
room  in  the  same  buildiug,  occupied  by  the  marshal,  and  to 
which,  we  presume,  the  latter,  in  executing  the  order  above 
referred  to,  had  removed  Mrs.  Terry.  There  is  no  pretense  that 
the  petitioner  left  the  building  in  which  the  court  was  held  before 
the  order  of  commitment  was  passed. 

The  precise  question,  therefore,  to  be  now  determined,  is, 
whether  the  retirement  of  the  petitioner  from  the  court-room 
into  another  room  of  the  same  building,  after  he  had  been  guilty 
of  misbehavior  in  the  presence  of  the  court,  and  had  violently 
obstructed  the  execution  of  its  lawful  order,  defeated  the  juris- 
diction which  it  possessed,  at  the  moment  the  contempt  vas  com- 
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mitted^  to  order  his  immediate  imprisonment,  without  other 
proof  than  that  supplied  by  its  actual  knowledge  and  view  of 
the  facts,  and  without  examination  or  trial  in  any  form?  In 
our  judgment  this  question  must  be  answered  in  the  negative. 
Jurisdiction  of  the  person  of  the  petitioner  attached  instantly 
upon  the  contempt  being  committed  in  the  presence  of  the  court. 
That  jurisdiction  was  neither  surrendered  nor  lost  by  delay  on 
the  part  of  the  circuit  court  in  exercising  its  power  to  proceed, 
without  notice  and  proof,  and  upon  its  own  view  of  what 
occurred,  to  immediate  punishment.  The  departure  of  the  peti- 
tioner from  the  court-room  to  another  room,  near  by,  in  the 
same  building,  was  his  voluntary  act.  And  his  departure,  with- 
out making  some  apology  for,  or  explanation  of,  his  conduct, 
might  justly  be  held  to  aggravate  his  offense,  and  to  make  it 
plain  that,  consistently  with  the  public  interests,  there  should  be 
no  delay,  upon  the  part  of  the  court,  in  exerting  its  power  to 
punish. 

If,  in  order  to  avoid  punishment,  he  had  absconded  or  fled 
from  the  building,  immediately  after  his  conflict  with  the  mar- 
shal, the  court,  in  its  discretion,  and  as  the  circumstances  ren- 
dered proper,  could  have  ordered  process  for  his  arrest  and  given 
him  an  opportunity,  before  sending  him  to  jail,  to  answer  the 
charge  of  having  committed  a  contempt.  But  in  such  a  case  the 
failure  to  order  his  arrest,  and  to  give  him  such  opportunity  of 
defense,  would  not  afiect  its  power  to  inflict  instant  punishment. 
Jurisdiction  to  inflict  such  punishment  having  attached  while  he 
was  in  the  presence  of  the  court,  it  would  not  have  been  defeated 
or  lost  by  his  flight  and  voluntary  absence.  Upon  this  point 
the  decision  in  Middlebrook  v.  State,  43  Conn.  268,  is  instructive. 
That  was  a  case  of  contempt  committed  by  a  gross  assault  upon 
another  in  open  court.  The  offender  immediately  left  the  court- 
house and  the  state.  The  court  made  reasonable  efforts  to  pro- 
cure his  personal  attendance,  and,  those  failing,  a  judgment  was 
entered  in  his  absence,  sentencing  him  to  pay  a  fine  and  to  be 
imprisoned  for  contempt  of  court.  One  of  the  questions  pre- 
sented for  determination  was  whether  there  was  jurisdiction  of 
the  person  of  the  absent  offender.  The  court  said :  "  The  of- 
fense was  intentionally  committed  in  the  presence  of  the  court. 
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When  the  first  blow  was  struck,  that  instant  the  contempt  was 
complete,  and  jurisdiction  attached.  It  did  not  depend  upon 
the  arrest  of  the  offender,  nor  upon  his  being  in  actual  custody, 
nor  even  upon  his  remaining  in  the  presence  of  the  court. 
When  the  offense  was  committed  he  was  in  the  presence,  and, 
constructively,  at  least,  in  the  power  of  the  court.  He  may  by 
flight  escape  merited  punishment;  but  that  cannot  otherwise 
affect  the  right  or  the  power  of  the  court.  Before  the  court 
could  exert  its  power,  the  offender,  taking  advantage  of  the  con- 
fusion, absented  himself  and  went  beyond  the  reach  of  the  court; 
but,  nevertheless,  the  jurisdiction  remained,  and  it  was  compe- 
tent for  the  court  to  take  such  action  as  might  be  deemed  advis- 
able, leaving  the  action  to  be  enforced  and  the  sentence  carried 
into  execution  whenever  there  might  be  an  opportunity  to  do  so. 
If  it  was  necessary  that  the  judgment  should  be  preceded  by  a 
trial,  and  the  facts  found  upon  a  judicial  hearing,  as  with  ordinary 
criminal  cases,  it  would  be  otherwise.  But  in  this  proceeding 
nothing  of  the  kind  was  required.  The  judicial  eye  witnessed 
the  act  and  the  judicial  mind  comprehended  all  the  circumstances 
of  aggravation,  provocation,  or  mitigation;  and  the  fact  being 
thus  judicially  established,  it  only  remained  for  the  judicial 
arm  to  inflict  proper  punishment.'^  It  is  true  that  the  present 
case  differs  from  the  one  just  cited,  in  that  the  offender  did  not 
attempt  by  flight  to  escape  punishment  for  his  offense.  But 
that  circumstance  could  not  affect  the  power  of  the  circuit 
court,  without  trial  or  further  proof,  to  inflict  instant  punish- 
ment upon  the  petitioner  for  the  contempt  committed  in  its 
presence.  It  was  within  the  discretion  of  that  court,  whose 
dignity  he  had  insulted,  and  whose  authority  he  had  openly 
defied,  to  determine  whether  it  should,  upon  its  own  view  of 
what  occurred,  proceed  at  once  to  punish  him,  or  postpone  action 
until  he  was  arrested  upon  process,  brought  back  into  its  pres- 
ence, and  permitted  to  make  defense.  Any  abuse  of  that  dis- 
cretion would  be  at  most  an  irr^ularity  or  error,  not  affecting 
the  jurisdiction  of  the  circuit  court. 

We  have  not  overlooked  the  earnest  contention  of  petitioner's 
counsel  that  the  circuit  court,  in  disregard  of  the  fundamental 
principles  of  magna  diaria,  in  the  absence  of  the  accused,  and 
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without  giving  him  any  notice  of  the  aocosation  against  him^  or 
any  opportunity  to  be  heard^  prooeeded  *^  to  accuse,  to  try^  and 
to  pronounce  judgment,  and  to  order  him  to  be  imprisoned ;  this^ 
for  an  alleged  offense  committed  at  a  time  preceding,  and  sejia- 
rated  from,  the  commencement  of  his  prosecution/'  We  have 
seen  that  it  is  a  settled  doctrine  in  the  jurisprudence  both  of 
England  and  of  this  country,  never  supposed  to  be  in  conflict 
with  the  liberty  of  the  citizen,  that  for  direct  contempts  com- 
mitted in  the  face  of  the  court,  at  least  one  of  superior  jurisdic- 
tion, the  offender  may,  in  its  discretion,  be  instantly  apprehended 
and  immediately  imprisoned,  without  trial  or  issue,  and  without 
other  proof  than  its  actual  knowledge  of  what  occurred ;  and 
that,  according  to  an  unbroken  chain  of  authorities,  reaching 
back  to  the  earliest  times,  such  power,  although  arbitrary  in  its 
nature,  and  liable  to  abuse,  is  absolutely  essential  to  the  protec- 
tion of  the  courts  in  the  discharge  of  their  functions.  Without 
it,  judicial  tribunals  would  be  at  the  mercy  of  the  disorderly 
and  violent,  who  respect  neither  the  laws  enacted  for  the  vindi- 
cation of  public  and  private  rights,  nor  the  officers  charged  with 
'  the  duty  of  administering  them.  To  say,  in  case  of  a  contempt 
such  as  is  cited  in  the  order  below,  that  the  offender  was  accused^ 
tried,  adjudged  to  be  guilty,  and  imprisoned,  without  previous 
notice  of  the  accusation  against  him  and  without  an  opportunity 
to  be  heard,  is  nothing  more  than  an  argument  or  protest  against 
investing  any  court,  however  exalted,  or  however  extensive  its 
general  jurisdiction,  with  the  power  of  proceeding  summarily, 
without  further  proof  or  trial,  for  direct  contempts  committed 
in  its  presence. 

Nor,  in  our  judgment,  is  it  an  accurate  characterization  of  the 
present  ease  to  say  that  the  petitioner's  offense  was  committed 
'^at  a  time  preceding,  and  separated  from,  the  commencement 
of  his  prosecution.''  His  misbehavior  in  the  presence  of  the 
court,  his  voluntary  departure  from  the  court-room  without 
apology  for  the  indignity  he  put  upon  the  court,  his  going  a  few 
steps,  and  under  the  circumstances  detailed  by  him,  into  the 
marshal's  room  in  the  same  building  where  the  court  was  held, 
and  the  making  of  the  order  of  the  commitment,  took  place,  sub- 
stantially, on  the  same  occasion,  and  constituted,  in  legal  efiect, 
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one  continuous  complete  transaction,  occurring  on  the  same  day, 
and  at  the  same  session  of  the  court.  The  jurisdiction,  there* 
fore,  of  the  circuit  court  to  enter  an  order  for  the  offender's 
arrest  and  imprisonment  was  as  full  and  complete  as  when  he 
was  in  the  court-room  in  the  immediate  presence  of  the  judges. 

Whetlier  the  circuit  court  would  have  had  the  power  at  a 
suksequent  term,  or  at  a  subsequent  day  of  the  same  term,  to 
order  his  arrest  and  imprisonment  ibr  the  contempt,  without 
first  causing  him  to  be  brought  into  its  presence,  or  without 
itmking  reasonable  efforts  by  rule  or  attachment  to  bring  him 
ijito  court,  and  giving  him  an  opportunity  to  be  heard  before 
being  fined  and  imprisoned,  is  a  question  not  necessary  to  be 
considered  on  the  present  hearing. 

The  application  for  the  writ  of  habeas  corpus  is  denied. 

Mr.  Justice  Field  took  no  part  in  the  decision  of  this  case. 


Ames  v.  Hager. 

CiBOurr  CouBT,  Nobthebn  Distbict  of  Caufobnu. 

Beptzhbeb  17,  1888. 

U  National  Ooubtb— Oases  Anisma  uvdes  Bevenub  LAWS—JmusDionoKAii 
Amount.  — Claase  4.  section  629,  Bevised  Statutes,  was  not  repealed  by  the  act 
of  March  3. 1875  (18  Stats.  470),  or  by  the  act  of  March  8, 1887  (24  Stats.  652), 
defining  the  juriHdiction  of  the  circuit  courts,  aod  these  courts  have  jurisdiction 
in  salts  arising  under  roTenue  laws,  although  the  amount  in  dispute  is  lees  than 
two  thousand  doUara. 

Before  Sawyer,  Circuit  Judge. 
Jlr.  A,  P.  Van  Dvaer^  for  plaintiff. 
Mr.  J,  T,  Carey  J  United  States  Attorney,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  suit  to  recover  from  the 
coliector  of  the  port  of  San  Francisco  the  sum  of  $375.75,  draw- 
back on  grain  bags  claimed  to  be  illegally  withheld.  Defend- 
aut  demurs  on  the  ground  that  the  sum  sought  to  be  recovered 
l)eing  less  than  $2,000,  the  court  has  no  jurisdiction  under  the 
act  of  March  3, 1887.    In  United  States  v.  Huffimaster,  ante,  280 ; 
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36  Fed.  Rep.  81  (No.  3,704),  we  held  that  ander  the  act  of  Maidi 
3, 1875,  the  oourt  had  no  jurisdictioD  over  a  suit  to  recover  $250, 
the  value  of  a  quantity  of  wood  ill^ally  cut  on  the  public  lands. 
And  in  a  similar  suit,  brought  under  the  act  of  March  3,  1887, 
that  there  is  no  jurisdiction  where  the  amount  claimed  is  less  than 
$2,000.  (  United  States  v.  HuffnuuAaT,  antcy  283 ;  35  Fed.  Rep.  81, 
83.)  We  held  that  the  first,  second,  and  third  clauses  of  section 
629,  Revised  Statutes,  were  repealed  by  the  subsequent  acts  of 
1875  and  1887.  The  question  now  is,  whether  the  fourth  para- 
graph is  also  repealed  — this  being  a  suit  arising  under  the  rev* 
enue  laws,  in  regard  to  which  there  is  no  limitation  in  that  daose. 
Although  this  clause  speaks  of  ''suits  at  law  or  in  equity^  aris- 
ing under  any  act  providing  for  revenue  from  imports  or  ton- 
nage,''  the  supreme  court  has  held  that  a  suit  of  this  character 
is  not  a  common-law  suit  on  a  promise,  but  a  suit  under  a  statute. 
(Amson  v.  Murphy,  109  U.  S.  238.)  It  seems  manifest  thai 
the  acts  of  1876  and  1887  cover  the  whole  subject-matter  of  the 
first  three  clauses  of  section  629,  Revised  Statutes,  but  the  inten- 
tion as  to  the  remainder  of  the  section  is  not  so  clear.  He 
subject-matter  of  the  first  three  clauses  is  substantially  the  same 
as  that  of  section  11  of  the  act  of  1789,  and  embraces  the  gen- 
eral jurisdiction  of  the  court.  That  of  the  fourth  claim  is  cov- 
ered by,  and  taken  from,  the  act  of  1833  (4  Stats.  632),  and  the 
subsequent  clauses  from  various  other  statutes  conferring  special 
jurisdiction.  Before  the  consolidation  in  the  Revised  Statutes 
all  these  provisions  stood  and  were  in  force  together,  and,  as  to 
many  of  them,  at  least,  there  was  no  limitation  as  to  the  amount 
necessary  to  confer  jurisdiction.  In  the  Revised  Statutes,  they 
were  collected  into  one  section,  a  clause  having  been  given  to 
each  class.  The  language  of  the  statute  was  changed  in  order 
to  collate  and  condense,  without  intending  to  change  the  law. 
In  the  acts  of  1875  and  1887,  Congress  returns  substantially  to 
the  language  of  the  act  of  1789,  conferring  general  jurisdiction, 
and  doing  so,  is  it  not  reasonable  to  suppose  that  by  this  return 
to  the  language  of  tliat  act  it  was  intended  to  embrace  the  subjedr 
matter  only  of  that  act,  with  respect  to  limiting  the  jurisdiction 
by  the  amount  in  dispute?  If  not  so  intended,  then  no  suit 
could  be  brought  under  the  act  of  1875^  under  either  of  the 
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clauses  subsequent  to  the  third,  includiog  suits  upon  patents  for 
inventions,  unless  the  amount  in  dispute  exceeds  $f5CK),  and  none 
can  now  be  brought  under  the  act  of '1887,  unless  the  amount 
involved  exceeds  $2,000.  Although  in  some  doubt  on  the  point, 
I  shall  hold  that  only  the  first  three  clauses  are  covered,  and, 
therefore,  repealed  by  the  acts  of  1875  and  1887,  and  that  under 
the  fourth  clause  it  is  not  necessary  that  the  amount  in  dispute 
should  exceed  $2,000  in  order  to  give  the  court  jurisdiction. 
Let  the  demurrer  be  overruled. 


Wedekind  v.  Southern  Pacific  Company. 

CiBODir  CouBT,  DisTBiar  of  Nevada. 

OoiOBXB  1,  1888. 

1.  BzMOYAL  OF  Oausb— TiMx  OF  AppLioATioN. — In  ui  action  began  in  %  state 
oourt  defendant  was  by  state  statate  required  to  answer  the  complaint  on  or 
before  May  1, 1888.  On  May  Ist  defendant  appeared  spedaUy  in  the  case,  and 
moved  to  set  aside  the  service  of  summons,  bnt  neither  sought  nor  obtained  any 
rule  or  order  of  coort  extending  its  time  to  plead  to  the  complaint.  The  motion 
to  qnaah  the  service  of  sammons  was  heard,  an^  taken  nnder  advisement  by  the 
court.  May  28th.  While  the  same  was  so  nnder  advisement,  on  May  Slst,  defend- 
ant filed  its  general  answer  to  the  complaint,  and  at  the  same  time  filed  its  peti- 
tion and  bond  on  removal  to  this  oourt.  On  motion  to  remand,  field,  that  the 
case  must  be  remanded,  the  petition  and  bond  not  having  been  filed  in  the  statei, 
oourt  at  the  time  defendant  was  by  law  required  to  answer  or  plead  to  the  com- 
plaint, no  extension  of  time  having  been  granted  by  any  rule  or  order  of  said 
state  court. 

Before  Sabik^  District  Judge. 

On  motion  to  remand. 

Mr.  John  F.  Alexander  and  Mr.  R.  H.  Lindsay ^  for  motion. 

Mr.  J.  B.  Marshall  and  Messrs.  Baker  &  Wines,  corUra. 

Babin^  J.  The  plaintiff  in  this  action  is  a  citizen  and  resi- 
dent of  the  state  of  Nevada.  The  defendant  is  a  corporation 
oi^nized  under  the  laws  of  the  state  of  Kentucky^  and  is  the 
lessee  of  the  Central  Pacific  Kailroad,  a  line  of  road  extending 
from  San  Francisco,  California,  to  Ogden,  Utah.  The  action  is 
brought  bj  plaintiff  to  recover  from  defendant  the  sum  of 
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seventy-seven  thousand  dollars  damages  alleged  to  have  been 
sustained  by  plaintiff  on  aooount  of  injuries  by  him  received 
December  22^  1887,  by  reason  of  defendant's  negligence  and 
carelessness  in  transporting  plaintiff  as  a  passenger  over  said 
railroad,  in  Washoe  County,  state  of  Nevada.  The  action  was 
begun  in  the  proper  state  courts  in  Washoe  County,  April  21, 
1888,  by  the  filing  of  a  complaint,  and  the  issuance  of  summons 
thereon  on  said  day.  On  the  same  day,  the  sheriff  of  said 
county  personally  served  said  summons,  together  with  a  certified 
copy  of  the  complaint,  on  H.  W.  Higgins,  **  agent  of  defend- 
ant," at  said  county,  as  appears  by  the  sheriff's  return  upon  said 
summons.  Higgins  was  defendant's  freight  agent  at  Reno,  in 
said  county.  The  summons,  and  statute  of  Nevada  applicable 
thereto,  required  the  defendant  to  answer  said  complaint  within 
ten  days  after  the  date  of  service  thereof,  exclusive  of  the  day 
of  service.  This  would  have  required  the  defendant  to  appear 
and  plead  to  said  complaint  on  or  before  May  1, 1888.  On 
said  May  1st  defendant  appeared  specially  in  said  court,  by 
motion  to  set  aside  the  sen'ice  of  the  summons  as  insufficient. 
This  motion  was  supported  by  affidavits.  On  May  28th  this 
motion  was  heard  by  the  court,  both  parties  being  present  by 
their  attorneys,  and  was  taken  under  advisement  by  the  oouit. 
Jt  is  conceded  that  this  motion  was  never  decided  by  the  court 
On  May  31st,  and  while  said  motion  was  still  pending,  defend- 
ant filed  in  said  court  its  general  answer  to  the  complaint,  and 
at  the  same  time  filed  a  petition  and  bpnd  for  the  removal  of  the 
cause  to  the  court.  The  ground  of  removal  relied  upon  is  that 
of  the  citizenship  of  the  parties,  plaintiff  being  a  citizen  of 
Nevada,  defendant  of  Kentucky.  Defendant  failing  to  produce 
a  perfect  record  of  the  case  in  this  court,  the  plaintiff  caused  the 
same  to  be  filed  here,  and  now  moves  the  court  to  remand  the 
case  to  the  state  court  for  trial,  under  the  provisions  of  section  3 
of  the  act  of  Congress  of  March  3,  1887,  relative  to  removal 
of  causes.  The  portion  of  said  section  applicable  to  this  motion 
reads: — 

'<  That  whenever  any  party  entitled  to  remove  any  suit  men- 
tioned in  the  next  preceding  section,  except  in  such  cases  as  are 
provided  for  in  the  last  clause  of  said  section,  may  desire  to 
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remove  such  suit  from  a  state  court  to  the  circuit  court  of  the 
United  States,  he  may  make  and  file  a  petition  in  such  state 
court  at  the  time,  or  any  time  before  the  defendant  is  required 
by  the  laws  of  the  state,  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought,  to  answer  or  plead  to  the  declaration  or  com- 
{>laint  of  the  plaintiff  for  the  removal  of  such  suit  into  the  cir- 
cuit court  to  be  held  in  the  district  where  such  suit  is  pending, 
and  shall  make  and  file  therewith  a  bond/'  etc. 

In  this  case,  as  we  have  seen,  the  state  statute  required  the 
defendant  to  plead  to  the  complaint  on  or  before  May  1,  1888. 
It  is  true  that  on  that  day  the  defendant  specially  appeared  in 
the  state  court,  and  moved  to  set  aside  the  service  of  the  sum- 
mons. But  this,  in  itself,  in  nowise  extended  defendant's  time 
to  answer  or  plead  to  the  complaint,  without  an  order  or  rule  of 
court  extending  such  time.  The  record  does  not  show  that  any 
such  rule  or  order  was  asked  or  obtained,  nor  is  it  suggested 
that  there  is  any  error  in  the  record  in  this  respect.  We  have 
carefully  examined  the  rules  prescribed  and  adopted  by  the  dis- 
trict judges  of  this  state  for  the  conduct  bf  business  in  their 
courts,  and  nowhere  in  the  thirty-five  rules  by  them  adopted  can 
we  find  any  suggestion  that  a  motion  of  this  kind  has  the  force 
or  efiect  of  extending  indefinitely,  or  at  all,  the  moving  party's 
time  to  plead.  Doubtless,  in  any  proper  case,  the  court  would, 
upon  motion,  grant  an  extension  of  time  to  plead,  pending  the 
consideration  of  an  important  preliminary  motion.  But  in  this 
case  no  such  request  was  made,  or  extension  obtained,  and  we 
know  of  no  reason  why  plaintiff  might  not  have  entered  defend- 
ant's default  on  May  2d  for  want  of  a  plea,  answer,  or  demurrer. 
Were  we  to  consider  defendant's  motion  as  a  special  plea,  or  in 
the  nature  of  a  special  plea  to  the  jurisdiction  of  the  court,  then 
defendant's  position  is  no  better,  as  the  petition  and  bond  for 
removal  should  have  been  filed  contemporaneously  with  such 
plea. 

We  do  not,  however,  consider  this  motion  as  a  plea.  It  was 
simply  a  motion.  It  might  have  been  made  and  heard  in  the 
state  court,  or  in  this  court,  just  as  defendant  may  have  preferred. 
It  was  preferred  that  it  be  heard  in  the  state  court,  and  the  peti- 
tion for  removal  was  not  filed  until  thirty  days  after  the  date  of 
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motion,  and  no  extension  of  time  to  plead  was  sought  or  obttuneiiy 
and  that  time  expired  May  1st,  unless  extended  by  order  of 
court,  or  by  stipulation  of  parties.  The  object  of  this  provision 
of  section  3  is  obvious.  It  was  intended  to  compel  parties  to 
decide  in  limine^  in  what  court  they  wish  the  trial  of  the  case  to 
be  had,  and  to  make  them  abide  by  such  decision.  It  would 
seem  unnecessary  to  review  at  any  length  the  rulings  of  the 
courts,  supreme  or  circuit,  upon  the  removal  of  causes  either 
under  the  act  of  1876  or  that  of  1887.  They  are  uniform  in 
holding  parties  to  a  strict  compliance  with  the  terms  of  the  stat- 
utes. The  jurisdiction  of  the  circuit  court  is  special,  and  it 
must  clearly  appear  in  all  cases  ai&rmatively,  not  presumptivdy. 
The  record  in  this  case  falls  far  short  of  this.  It  is  not  clear 
how  the  answer  came  to  be  filed  May  31st,  while  the  court  was 
still  considering  the  motion  to  quash  the  service  of  the  sum- 
mons; nor  is  it  explained  in  the  arguments  submitted.  The 
record  should  show  affirmatively  that  it  was  filed  within  the 
statutory  time. 

We  have  been  strongly  urged  by  defendant's  counsel  to  con- 
sider, upon  its  merits,  this  motion  made  in  the  state  court  to 
quash  the  service  of  the  summons  in  this  action,  and  a  large 
part  of  their  brief  is  devoted  to  that  subject — the  sufficiency  of 
the  service  upon  the  agent,  Hi^ns.  We  cannot  consider  this 
matter  at  all  upon  this  motion  to  remand.  The  motion  to  quash 
the  service  of  summons  was  never  before  us.  It  was  ai^aed 
and  submitted  in  the  state  court.  And  its  decision  now  is 
wholly  immaterial,  for  defendant  has  voluntarily  appeared  in 
the  case  without  reserve,  and  filed  its  general  answer  to  all  of 
the  issues  tendered  by  the  complaint.  This  waives  any  irregu- 
larity of  service  of  summons,  if  any  there  was,  and*  the  motion 
to  quash  the  service  has  now  no  significance. 

The  motion  to  remand  the  case  to  the  state  court  must  be 
granted,  and  it  is  so  ordered,  with  costs. 
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The  Director, 
Balfour  et  al.  v.  The  Director. 

OntOUIT  COUBT,  DXBTBIOT  OT  OJUBGOIT. 

OoTOBKB  9,  188a 

1.  SHippnro  —  Ohawtke^Pabtt — Breach  of  Wabbawtt— AcnoNs— Joindkb  or 

Causes.  — In  ease  of  a  breach  of  warranty  of  seaworihinesa  of  a  charter-party, 
an  action  for  the  recovery  of  the  goods  shipped  and  for  damages  for  the  breach 
of  warranty  may  be  Joined. 

2.  Same— Bbeach  or  Wabbastt— Beooyebt  or   Possession  or  Cabgo. — The 

libellants  charted  a  ship  to  carry  a  cargo  of  wheat  from  Portland  to  Europe,  and, 
when  she  was  loaded,  she  commenced,  from  inherent  weakness,  to  leak,  so  that 
her  cargo  had  to  be  discharged.  Held,  that  the  vessel  not  being  seaworthy  at 
the  date  of  the  charter  and  the  delivery  of  the  cargo,  there  was  a  failure  on  the 
part  of  the  ship-owner  to  perform  the  condition  precedent  to  the  contract,  and 
the  shipper  was  absolved  therefrom,  and  was  entitled  to  recover  possession  of 
his  wheat,  and  such  damages  as  he  may  have  sustained  by  reason  of  such  failure. 

Before  Sawyer,  Circuit  Judge. 

In  Admiralty.  On  appeal  from  district  court.  {Ante,  172; 
34  Fed.  Rep.  57.) 

This  case  was  heard  on  an  appeal  from  the  district  court. 
The  suit  was  brought  to  recover  damages  for  the  breach  of  a 
warranty  of  seaworthiness  of  the  bark  Director,  and  to  recover 
the  possession  of  18,868  bags  of  wheat  theretofore  delivered  to 
the  same  for  transportation  to  Liverpool  under  said  warranty. 
An  exception  to  the  libel  for  misjoinder  of  causes  of  action  was 
overruled  by  the  district  court  (11  Sa\vy.  493;  26  Fed.  Rep. 
708),  and  on  the  final  hearing  the  court  found  that  the  bark 
was  unseaworthy,  and  that  the  libcllants  might  maintain  the 
suit  to  recover  possession  of  the  wheat,  and  to  recover  damages 
for  the  nqp-performanoe  of  the  contract  of  affreightment,  which 
were  a  lien  on  the  vessel. 

Mr.  a  E.  8.  Wood,  for  libcllants. 

Mr.  Frederick  R.  Strong,  for  claimants. 

Sawyer,  Circuit  Judge.  Three  points  are  made  by  counsel 
for  the  claimants  and  appellants  against  the  findings  and  decree 
of  the  lower  court:  (1)  That  the  possession  of  the  wheat  and 
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damages  for  the  breach  of  warranty  of  seaworthiness  cannot 
be  recovered  in  one  suit;  (2)  that  the  libellantSy  having  sold  the 
cargo  of  wheat  to  arrive  in  Liverpool,  cannot  maintain  a  suit 
to  recover  possession  of  the  same,  notwithstanding  the  repudiation 
of  the  sale  and  the  return  to  the  libellants  of  the  bill  of  lading 
by  the  purchaser;  and  (3)  the  vessel  was  seaworthy  at  the  date 
of  the  charter-party,  or  was  made  so  before  the  expiration  of  the 
lay  days. 

The  first  two  of  these  points  involve  questions  of  law.  Upon 
both  reason  and  authority,  I  think  the  libellants  are  entitled 
to  join  the  cause  of  suit  for  possession  of  the  wheat  with  that 
for  damages  in  the  one  libel.  They  are  also  entitled,  as  against 
the  claimants,  to  maintain  the  suit  for  the  possession  of  the 
wheat.  The  sale  in  Liverpool  has  been  repudiated  by  the  pur- 
chaser, and  the  bills  of  lading  returned  to  the  libellants.  The 
&ct  that  the  libellants  may  also  intend  to  hold  the  purehaser 
liable  in  damages  for  such  repudiation,  if  the  law  will  permit^ 
does  not  aifect  their  right  to  the  possession  of  the  wheat^  aa 
against  the  claimants. 

On  the  question  of  seaworthiness,  I  have  read  the  testimony 
carefully,  and  am  satisfied  that  at  the  date  of  the  charter  party 
the  Director,  contrary  to  the  implied,  as  well  as  the  expresSi 
warranty  therein,  was  altogether  unseaworthy ;  and  the  subse- 
quent repairs  did  not  make  her  seaworthy  for  such  a  voyage  and 
cargo.  The  mere  fact  that  she  only  brought  three  thousand 
dollars  at  the  marshal's  sale,  after  near  five  thousand  dollars 
of  repairs  had  been  made  upon  her,  is  itself  satisfactory  evidence 
of  her  inherent  weakness,  and  that  nothing  short  of  rebuilding 
her  would  make  her  seaworthy. 

In  conclusion,  I  adopt  the  findings  of  the  district  judge,  both 
of  fact  and  law,  and  for  the  reasons  given  in  his  opinion,  to 
which  I  can  add  nothing. 

There  must  be  a  decree  for  the  libellants  accordingly. 
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The  Nith. 
Thompson  et  al.  v.  The  Nith. 

CiBouxT  OoVBT,  DnTBiGT  OF  Obboob; 
,    OOTOBBB  9, 1888. 

1.  SHiFpraa — SrowAai— Sai^t  over  Ibon  kbab  Mast.— It  is  bad  stowage  to  place 

•alt  oyer  iron  and  anTils,  thoagh  crates  of  crockery  be  placed  between  them,  and 
to  place  the  salt,  iron,  and  crates  within  an  inch  or  so  of  the  mast. 

2.  Saxb— LiABiUTT  OP  Oabbixb— PzBiui  OF  THX  SxA.  —Where  the  cargo  is  thus 

stored,  even  though  a  rent  in  the  mast-coat,  by  which  water  went  into  the  hold, 
caasing  the  iron  and  anvils  to  mst,  was  a  peril  of  the  sea,  the  carrier  is  liable 
for  the  injory. 

Before  Sawyeb,  Circuit  Judge. 

In  admiralty.  On  appeal  from  district  oourt^  ante^  368;  36 
Fed.  Rep.  86. 

This  case  was  heard  on  an  appeal  from  the  district  court. 
The  suit  was  brought  to  recover  damages  for  the  non-performance 
of  a  contract  of  affreightment  concerning  a  lot  of  Swedish  iron^ 
and  anvils  brought  on  the  bark  Nith  from  Liverpool  to  Port- 
land. When  the  goods  were  discharged  at  this  port  they  were 
found  to  be  badly  rusted  from  contact  with  salt  water^  and  the 
libellants  refused  to  receive  them,  and  brought  this  suit  for 
damages.  The  district  court  found  for  the  libellantSi  and  gave 
them  a  decree  for  $3y996.18|  the  value  of  the  goods  at  this  port, 
with  legal  interest  thereon  from  the  date  of  arrival,  with  costs 
and  disbursements.    From  this  decree  the  claimant  appealed. 

Mr.  Edward  N.  Deady,  for  libellants. 

Mr.  C  E.  8.  Wood,  for  claimant. 

Sawyeb,  Circuit  Judge.  Three  points  are  made  here  by^ 
counsel  for  the  claimant  and  appellant  against  the  findings  and 
decree  of  the  district  court :  (1)  The  iron  was  damaged  with* 
rust  from  contact  with  sea  water  when  it  was  received  on  board 
the  Nith ;  (2)  the  iron  and  anvils  were  properly  stowed  under  the- 
ealt,  with  the  crates  of  earthenware  between  them ;  and  (3)  the- 
break  in  the  mast-coat  by  which  the  sea  wator  went  into  the  hold^. 

Xni«BAWT.— 81. 
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and  caused  the  iron  and  anvils  to  rust^  was  a  peril  of  the  sea, 
for  which  the  vessel  is  not  liable. 

On  a  careful  examination  of  the  evidence  in  the  case^  I  am 
satisfied  that  the  iron  and  anvils  were  in  good  condition  when 
shipped  on  the  Nith ;  that  it  was  not  good  stowage  to  place  salt 
over  the  iron  and  anvils^  as  was  done  in  this  case,  even  with  the 
crates  of  crockery  between  them,  and  that  it  was  clearly  bad 
stowage  to  place  the  salt,  crates,  and  iron  within  an  inch  or  so 
of  the  mast  Admitting  thai  the  rent  in  the  mast-coat  was  m 
peril  of  the  sea,  had  it  not  been  for  this  bad  stowage,  no  harm 
would  have  resulted  to  the  cargo,  as  the  water  would  have  run 
down  the  side  of  the  mast  to  the  bottom  of  the  vessel.  A  peril 
of  the  s&t  does  not  excuse  the  carrier  from  a  loss  or  injury  to 
the  goods  committed  to  his  care,  if  his  own  negligence  or  want 
of  skill  has  contributed  to  the  result.  The  cargo,  and  particu- 
larly the  salt,  should  have  been  dunnaged  away  from  the  mast, 
so  the  water  flowing  down  the  same  would  not  have  affected  it. 

In  conclusion,  I  adopt  the  findings  of  the  district  judge,  both 
of  &ct  and  law,  for  the  reasons  given  in  his  opinion^  to  whieh  I 
can  add  nothing. 

There  must  be  a  decree  for  the  libellants  accordingly. 


In  be  Tung  Sinq  Hee  on  Habbaa  Corpus. 

OnOUIT  OOUBT,  DiBXBIOT  OV  ObIOOH. 
OOTOBSB  10,  1888. 

L  Ornznra  or  Ghhibsb  Dsbosvy*  —  A  perMm  boni  in  the  Uxrited  Stettt  of  Okliien 
parents  is,  by  the  role  of  the  common  law  and  by  force  of  the  foarteenth  amend- 
ment, a  oitixen  of  the  United  States,  and  when  restxained  of  his  or  her  libarty  of 
locomotion  therein,  may  be  delirered  thereftDm,  on  habess  corpus,  by  the  lODper 
national  court.    {Br parte  Chin  King,  anUt  884 ;  86  Fed.  Bep.  854,  affirmed.) 

t,  Etoureioir  AoxB  OomHtt  to  Sum»tTB  of  FoauBif  Powbb.— Neither  of  the 
exclusion  acts  of  1882, 1884,  nor  1868,  purpart  to  exclude  ftrom  the  United  Btatee 
the  descendants  of  Ohineee,  bom  within  the  jurisdiction  thereof. 

a.  BiKiBBiaEMT  BT  LMSLAnTB  AoT.  —A  legisUitive  act  which  undertakes  ta  infliel 
the  punishment  of  bsaishinent  or  esile  ft»m  the  United  States,  on  a  oittasa 
thereof,  for  any  cause  or  no  cause,  or  because  of  his  race  or  color,  is  a  bill  of 
attainder  within  the  prohibition  of  the  oonstitutiou  and  therefore  Toid. 


Befiure  Dejldy,  Distriot  Judges 
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Mr»  Paul  R.  Deddy,  for  the  petitioner. 

Mr.  LeuHs  Z.  MoArthtar^  for  the  United  States; 

Deabt,  J.  The  writ  was  aillowed  in  this  case  on  October  6, 
1888^  and  the  hearing  took  place  on  the  10th  of  the  same  month. 

The  petition  of  Yung  Sing  Hee  states  that  she  ¥^as  bom  in 
San  Francisco,  on  January  15^  1866^  and  is  a  citizen  of  the 
United  States ;  that  she  is  restained  of  her  liberty  by  John  R. 
Hill,  the  master  of  the  steamship  Danube^  on  which  she  took 
passage  from  Vanconver,  British  Columbia,  for  Portland,  Ore- 
gon, on  October  €,  1888 ;  that  the  collector  of  customs  of  this 
port  refuses  to  allow  her  to  be  landed  from  said  vessel  on  the 
groand  that  she  is  a  Chinese  woman  without  a  return  oertifioite, 
and  that  under  the  recent  exclusion  act,  her  landing  is  prohibited 
under  any  circumstances. 

The  return  of  the  master  to  the  writ  admits  the  facts  stated 
in  the  petition,  as  to  the  custody  of  the  petitioner. 

On  the  hearing  the  United  States  district  attorney  intervened 
on  behalf  of  the  United  States,  and  contested  the  allegation  that 
the  petitioner  is  a  dtizen  of  the  same  and  entitled  to  land  therein. 
On  the  hearing  it  was  satisfactorily  shown  that  Tong  Soy  Yat 
is  a  Chinese  merchant  of  this  city,  Where  he  has  resided  seven 
or  eight  ye^rs  as  a  member  of  the  firm  of  Tay  Chung  Lnng; 
that  fbr  the  nineteen  years  prior  to  coming  here  he  lived  in  San 
Franciscb,  where  he  kept  a  store,  and  about  1863  was  married 
to  Ka  Ho,  a  Chinese  woman,  at  729  Sacramento  Street,  by  whom 
he  had  two  children,  a  boy  and  a  giri,  the  former  being  bom  in 
1864  and  the  latter  in  1866 ;  that  about  eight  years  ago  the 
mother  and  the  two  children  went  to  China  on  the  steamer 
Oceanic,  where  the  fi)rmer  died  not  long  since,  and  the  boy 
remains  With  his  parental  grandfather,  at  school. 

The  petitioner  is  this  girl.  She  came  from  China  on  the 
Canadian  Pacific  steamship  to  Victoria  a  short  tiine  since,  and 
froita  there  here  on  the  Danube,  as  stated  in  the  petition. 

The  testimony  on  which  these  fiicts  are  found,  although  given 
by  Chinese  persons,  is  consistent,  reasonable,  and  convincing.  It 
is  probably  much  more  entitled  to  credit  than  that  on  which 
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hundreds  of  Europeans  are  every  daj  admitted  to  become  citi- 
zens of  the  United  States. 

The  father  was  directly  corroborated  in  the  main  by  the  testi- 
mony of  two  Chinese  merchants  of  this  city  who  lived  near 
him^  and  knew  him  and  his  family  in  San  Francisco,  from  about 
the  time  of  his  marriage  until  the  departure  of  the  latter  for 
China.  And  a  rigid  cross-examination  failed  to  impair  in  the 
least  the  probability  of  their  statements^  or  to  cast  a  shadow  of 
suspicion  on  their  honesty. 

On  this  state  of  facts^  both  by  the  common  law  and  the  four- 
teenth amendment,  the  petitioner  is  an  American  citizen,  and  is 
entitled  to  come  and  go  within  the  United  States  as  any  other  such 
citizen.  She  was  born  within  or  subject  to  the  jurisdiction  of  the 
United  States,  and  is  therefore  a  citizen  thereof.  (See  Ex  parte 
Chin  King^  36  Fed.  Bep.  354,  lately  decided  in  this  court.) 

This  being  so,  she  is  not  within  the  purview  of  any  of  the 
restriction  acts,  which  do  not  apply  to  American  citizens  of 
Chinese  descent,  any  more  than  to  those  of  European  descent. 

The  act  of  1882  (22  Stats.  68)  relates  exclusively  to  "Chi- 
nese laborers,''  whether  "skilled  or  unskilled'';  and  so  does  the 
actof  1884.  (23Stats.  115.)  Section  15  of  the  latter  act  declares 
that  it  "  shall  apply  to  all  subjects  of  China  and  Chinese,  whether 
subjects  of  China  or  any  other  foreign  power."  This  clause  was 
doubtless  inserted  to  bring  the  Chinese  residents  of  the  British 
colony.  Hong  Kong,  within  the  purview  of  the  act;  but  it  also, 
by  a  necessary  implication,  limits  its  operation  to  Chinese  who 
are  subjects  of  China  or  some  foreign  power,  not  including  such 
as  are  citizens  of  the  United  States. 

The  recent  act  of  October  1,  1888,  purports  to  be  a  supple- 
ment to  that  of  1882,  and  is  confined  in  terms  to  "Chinese 
laborers."  As  to  them,  it  changes  the  law  so  as  to  prevent,  if 
literally  construed,  the  return  of  a  Chinese  laborer  to  the  United 
States  under  any  circumstances — not  even  when  he  left  the 
country  on  the  faith  of  a  treaty  with  this  government,  and  its 
certificate,  giving  him  the  right  to  return,  and  is  within  the  sight 
of  the  American  shore  on  his  way  back  when  the  act  takes  efiect. 

So  harsh  and  unjust  a  measure  as  this  concerning  the  inter- 
course between  friendly  nations  maintaining  diplomatic  relations 
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is  jsomething  unprecedented  in  this  age  of  the  world,  and  can 
only  be  aoooanted  for  by  the  fact  that  a  presidential  election  is 
pending,  in  which  each  political  party  is  trying  to  outbid  the 
other  for  the  **  sand-lot '^  vote  of  the  Pacific  Coast,  and  particu- 
larly for  that  of  San  Francisco. 

Neither  is  the  petitioner  a  laborer.  Indeed,  I  suppose  no 
Chinese  woman  is  a  'Maborer''  within  the  meaning  of  the  stat- 
ute. This  one,  at  least,  does  not  belong  to  that  class.  She  is 
the  daughter  of  a  merchant,  and  the  testimony  is,  that  she  does 
not  work  at  anjrthing  but  sewing,  and  not  at  that  for  a  living, 
but  only  for  her  own  purposes.  But  still,  were  she  not  a  citizen 
of  the  United  States,  and  although  she  is  not  a  'Maborer,^'  she 
would  not  be  entitled  to  land,  except  on  the  certificate  of  her 
own  government  as  to  her  identity  and  occupation  or  profession. 
(23  Stats.  116.) 

However,  if  the  exclusion  act  is  intended  to  apply  to  citizens 
of  the  United  States,  of  Chinese  descent,  it  is  so  far  beyond  the 
power  of  Congress  to  enact,  and  therefore  unconstitutional  and 
void.  The  constitution  declares  (Art.  1,  sec.  9):  "No  bill  of 
attainder  or  expodfcusto  law  shall  be  passed.^' 

A  bill  of  attainder  is  a  special  act  of  the  legislature  which 
inflicts  punishment  without  a  judicial  trial.  If  the  punishment 
is  less  than  death,  the  act  is  called  a  bill  of  pains  and  penalties. 
(Cummings  v.  Missouri^  4  Wall.  333.)  The  phrase,  "bill  of 
attainder,''  as  used  in  the  constitution,  includes  bills  of  pains 
and  penalties.    {Fletelier  v.  Fe(Jcy  6  Cranch,  138.) 

Banishment  or  exile  is  a  recognized  mode  of  punishment. 
(Rap.  &  Law  Diet.  Banishment.)  The  bill  against  the  Earl  of 
Clarendon,  passed  in  the  reign  of  Charles  the  second,  enacted 
that  the  earl  should  suffer  perpetual  exile,  and  be  forever  ban- 
ished from  the  realm.    (Hume's  History,  England.) 

A  legislative  act  which  undertakes  to  inflict  the  punishment 
of  banishment  or  exile  from  the  United  States,  on  a  citizen 
thereof,  and  thereby  deprive  him  of  the  right  to  live  in  the 
country,  for  any  cause  or  no  cause,  or  because  of  his  race  or 
color,  is  a  bill  of  attainder  within  the  clause  of  the  constitution 
of  the  United  States,  prohibiting  the  passage  of  such  bills,  and 
is  therefore  void. 
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The  petitioner  is  a  Chinese  laborer,  a  subject  of  the  empire 
of  China.  He  resided  in  the  state  of  California,  and  followed 
the  occupation  of  labor^r^  at  San  Francisco,  California,  from 
1876  until  June  2,  1887.  On  the  last-named  day  he  departed 
from  San  Francisco  for  China,  on  the  steamship  Gaelic,  having 
in  his  possession  the  certificate  duly  issued  to  him  by  the  col- 
lector of  customs  of  the  port  of  San  Francisco,  in  pursuance  of 
the  provisions  of  section  4  of  the  restriction  act  of  1882,  as 
amended  by  the  act  of  1884.  He  sailed  from  Hong  Kong,  China, 
on  his  return  to  California,  on  the  steamship  Belgic,  on  September 
7, 1888,  and  arrived  at  the  port  of  San  Francisco  on  October  7, 
1888.  On  October  1, 1888,  he  was  on  the  high  seas,  en  route 
for  California;  and  until  his  arrival  at  the  port  of  San  Frandsco, 
at  the  date  aforesaid,  he  had  no  notice,  or  means  of  knowledge, 
of  the  passage  by  Congress  of  the  exclusicm  act,  which  became  a 
law  on  October  1, 1888.  On  his  arrival  at  San  Francisco,  he 
presented  to  the  customs  officers  his  certificate  so  duly  issued  to 
him,  as  aforesaid,  on  his  departure,  under  section  4  of  the  restric- 
tion act,  as  amended  in  1884,  and  demanded  permission  to  land. 
The  collector  refused  to  permit  him  to  land,  solely  on  the  ground 
that  under  the  act  of  Congress  approved  October  1, 1888,  sufH 
planental  to  the  restriction  acts  of  1882  and  1884,  the  certificate 
was  annulled  and  made  void,  and  his  right  to  land  abrogated, 
and  that  the  petitioner  was  thereby  forbidden  to  again  enter  the 
United  States.  Upon  these  ftcts  appearing  in  the  petition  the 
-writ  of  habeas  corpus  was  issued,  and  the  petitioner  produced 
in  obedience  to  its  commands. 

Mr.  T.  D.  JRicrdan,  Mr.  Lynum  L  Mowrey^  and  Mr.  A.  H. 
RickeUSf  for  petitioner. 

Mr.  J.  T.  Ozrey,  United  States  Attorney,  contrru 

By  the  Court,  Sawyer,  Circuit  Judge,  after  stating  the  &cts  as 
above.  The  first  question  arising  on  the  facts  stated,  is,  is  the  peti- 
tioner embraced  vrithin  the  provisions  of  the  act  of  Congress  ap- 
proved October  1, 1888,  forbidding  the  coming  of  Chinese  laborers 
into  the  United  States?  Upon  this  poiut,  it  seems  to  us,  there  can 
be  no  doubt.    The  language  of  section  1  of  the  act,  so  fistr  as  it 
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affects  the  petitioner,  is,  ^Hhst,  from  and  after  the  passage  of 
this  act,  it  shall  be  unlawful  for  anj  Chinese  laborer,  who  shall 
at  any  time  heretofore  have  been  •  •  .  •  a  resident  within  the 
United  States,  and  who  shall  have  departed  ....  therefrom, 
and  shall  not  have  returned  before  the  passage  of  this  act, 
•  ...  to  return  to  •  .  •  •  the  United  States/'  And  of  section 
2,  'Hhat  no  certificate  of  identification  provided  for  in  the  fourth 
and  fifth  sections  of  the  acts  to  which  this  is  supplemental  shall 
hereafter  be  issued,  and  every  certificate  heretofore  issued  in 
pursuance  thereof  is  hereby  declared  void  and  of  no  effect,  and 
the  Chinese  laborer,  claiming  admission  by  virtue  thereof,  shall 
not  be  permitted  to  enter  the  United  States/'  This  language 
is  clear  and  exact,  and  is  susceptible  of  but  one  construction. 
The  act,  in  express  and  unmistakable  terms,  fixes  the  date  from 
which  it  shall  b^n  to  operate,  and  that  date  is  '^from  and  after 
the  passage  of  this  act;  that  is  to  say,  October  1,  1888,  when  it 
became  a  law.  In  equally  clear  and  explicit  terms  it  provides 
upon  whom  it  shall  operate,  and  that  is  "  any  Chinese  laborer, 
who  shall  at  any  time  heretofore  have  been  ....  a  resident 
within  the  United  States,  and  shall  have  departed,  ....  and 
shall  not  have  returned  before  the  passage  of  this  act;"  not  every 
Chinese  laborer  who  shall  have  departed  and  not  yet  have  started 
on  his  return,  but  every  Chinese  laborer  who  shall  have  departed; 
and  shall  not  in  fact  ^*  have  returned  before  the  passage  of  this 
act.''  There  is  no  possible  ground  under  this  specific  language 
of  inferring  an  exception  in  favor  of  those  who  were  on  the  high 
seas  at  the  date  of  the  passage  of  the  act.  The  act,  by  express 
provision,  operates  upon  all  within  its  terms  from  the  moment 
it  was  approved  by  the  President  and  became  a  law.  Now,  the 
petitioner  had  been  a  resident  within  the  United  States,  and  he 
had  departed  therefrom  with  his  certificate  duly  issued  in  pur- 
suance of  section  4  of  the  prior  restriction  act,  as  amended,  and 
he  had  not  returned  "before  the  passage  of  this  act."  He  did 
not  in  fact  return  till  several  days  after  its  passage.  There  can- 
not be  any  doubt  that  the  act  operates^  upon  him,  and,  this  being 
so,  under  section  1  it  is  unlawful  for  him  to  return  to  the  United 
States,  and  by  section  2  his  certificate  is  declared  to  be  "  void, 
and  of  no  effect,"  and  it  is  provided  that  he  "shall  not  be  per- 
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mitted  to  enter  the  United  States."  To  admit  him,  therefore, 
would  be  to  directly  violate  the  unmistakable  provisions  of  the 
statute.  But  it  is  said  it  would  be  a  great  hardship  and  a 
violation  of  the  faith  of  the  nation  to,  now,  shut  out  those  who 
were  already  on  the  way,  relying  upon  the  treaties  and  law  as 
they  were  when  they  left  China  upon  their  return  voyage 
without  any  means  of  notice  of  the  change  until  their  arrival. 
Be  it  so.  That  is  no  concern  of  the  courts  acting  judicially, 
except  so  far  as  it  bears  upon  the  construction  of  the  statute. 
The  responsibility  of  this  hardship  is  not  upon  them.  They  do 
not,  and  cannot,  make  the  law.  That  was  a  consideration  to  be 
addressed  to  Congress  and  the  President.  It  is  the  duty  of  the 
courts  to  administer,  and  enfoi'oe  the  law,  as  they  find  it.  Hard- 
ship affords  no  justification,  or  authority,  for  the  courts  to  take 
out  of  the  provisions  of  the  statute  by  forced  construction,  mat- 
ters that  Congress  clearly,  and,  unmistakably,  intended  should 
not  be  excepted.  That  Congress  intended  no  such  exceptions,  is 
not  only  apparent  from  the  clear,  and  unambiguous  language 
used,  but  from  its  own  action  during  the  course  of  the  passage 
of  the  bill  through  Congress,  and  by  the  subsequent  action  of 
both  the  executive,  and  Congress.  One  of  the  grounds  of  a 
motion  to  reconsider  in  the  Senate  before  final  action  on  the  bill, 
was,  that,  there  might  be  an  opportunity  to  provide  an  exception 
of  this  very  class  of  cases,  but  that  body  refused  to  reconsider  for 
that  purpose.  So  the  President,  in  his  message  accompanying 
his  approval,  noticed  the  broad  terms  of  the  act,  and  suggested 
the  immediate  passage  of  another  act,  or  joint  resolution  making 
this  very  exception ;  but  Congress  declined  to  act  upon  the  sug- 
gestion. It  is  evident,  therefore,  both  from  the  language  of  the 
act,  and  the  action  of  the  President  and  Congress,  that  no  such 
cx<rption  was  intended.  It  would  be  a  gross  assumption  of 
autiiority  for  the  court  to  now  ingraft  this  exception,  so  repudi- 
ated, ujx)n  the  act. 

It  is  next  urged  with  great  zeal  by  petitioner's  counsel,  that,  if 
the  petitioner  is  within  the  scope  of  the  act,  then,  the  act  is 
unconstitutional,  and  void — First,  as  divesting  a  right  indefeasi- 
bly  vested  under  the  treaties  and  laws  passed  in  pursuance 
thereof;  secondly,  as  being  an  ex  pod  facto  law  within  the  clause 
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of  the  constitution  providing^  that,  Congress  shall  have  no  power 
to  pass  ex  pod  fado  laws.  The  oertifioat^y  it  is  urged,  is  a  oon- 
tract  entered  into  between  the  Ui4te4  $t$^ted  and  the  petitioner 
in  pursuance  of  the  restrictioq  s^^  which  vests  him  with  a  right 
that  cannot  now  be  divested  under  the  general  principles  of  pub* 
lie  justice,  even  though  the  constitutional  provision  against  pass- 
ing laws  impairing  the  obligation  of  contracts  is,  in  terms,  only 
restrictive  upon  the  states,  W^  think  this  is  not  the  correct 
view.  There  is  no  contract  between  the  United  States  and  indi- 
yidual  Chinese  laborers  at  all«  The  Chinese  laborers  obtain  no 
rights  under  the  acts  of  Congress  beyond  what  is  secured  to 
them  by  the  treaties.  There  is  no  consideration  moving  from 
Uiem,  individually,  or,  collectively,  under  the  act  of  Congress, 
upon  which  a  contract  was  founded.  All  the  rights  they  have 
1^  derivative,  merely,  resting  upon  the  stipulations  of  the  treaty 
between  the  two  governments,  which  are  the  contracting,  and 
only  contracting  parties.  Instead  of  enlarging  their  rights,  the 
9ot8  of  Congress  are  restrictive  in  character,  and  the  restrictions 
were  adopted  in  pursuance  of  the  agreement  allowing  such 
restriction  in  the  last  treaty.  The  certificates  are  mere  instru- 
meots  of  evidence,  issued  to  afford  convenient  proof  of  the 
identity  of  the  party  entitled  to  enjoy  the  privil(^;es  secured  by 
tl^e  treaties,  and  to  prevent  frauds,  and  they  are  so  designated  in 
the  last  act.  The  ^ct,  in  iact,  restricted  the  evidence  upon  which 
their  rights  and  privities  could  be  established.  Before  the  pas- 
sage of  the  restriction  acts,  Chinese  laborers  could  be  admitted 
on  a^y  evidence  competent  under  the  ordinary  rules  of  evidence; 
now,  by  the  act  of  1884,  they  are  limited  to  the  particular  cer- 
tificate prescribed.  It  was  not  a  contract  in  any  proper  sense, 
but,  only  an  instrument  of  evidence  to  establish  the  identity  of 
the  party  already  entitled  to  certain  privileges  under  the  com- 
pact, not  between  them  and  the  United  States,  but  between  the 
two  contracting  governments.  There  was  no  mutual  consider* 
a^ion,  or  discussion  of  the  terms  of  a  contract  between  the  United 
States  and  Chinese  laborers,  who  were  affected  by  the  restriction 
acts.  There  was  no  meeting  of  two  minds  on  the  terms  of  an 
agreement.  The  Chinese  laborers  were  not  consulted,  at  all,  in 
the  matter.    The  restriction  acts  and  certificates  provided  fi)r 


^    ^ 


Dist.  Cal.]  In  re  Chae  Chan  Pino.  491 

1888.  ]  Opinion  of  the  Court— Sftwyw,  C.  J* 

therein,  are  simply  sovereign  oommandB  and  prohibitions,  to 
^bich  the  Chinese  laborers  affected  were  compelled  to  submiti 
willing,  or  unwilling*  To  call  these  acts  and  certificates  provided 
in  pursuance  tliereof  a  contract,  would  be  an  abuse  of  language. 
As  between  the  two  governments,  treaties  are  kws,  and  they  con- 
fer rights  and  privileges  as  long  as  they  are  in  force,  and,  doubt- 
leas,  some  rights  accrue,  and  become  vested,  by  covenants,  or 
stipulations  that  have  ceased  to  be  executory,  and  become  fully 
executed,  and  the  rights  indefeasibly  vested,  as  in  the  case  of 
title  to  property  acquired  thereunder.  But  we  do  not  r^;ard 
the  privilege  of  going  and  coming  from  Qn«9  country  to  another 
as  of  this  plass  of  rights.  The  being  here  with  a  right  of 
l^maining  is  one  thing,  but  voluntarily  going  away,  with  a  right 
at  the  time,  to  return,  is  quite  another.  The  right  of  Congress 
to  legislate  in  such  mi^nner  as  to  controli  and  rep^  stipulations 
of  treaties  grantiivg  this  latter  class  of  rights,  waB  dearly  recog- 
oi^  in  the  Ah  Lymg  Case,  a  Sawy.  308 ;  18  Fed.  Rep.  28, 
decided  by  Mr.  «f ustice  Field,  and  concurred  ia  by  myself. 
S^stt^e  court: — 

'^  A  treaty  is  in  its  nature  a  contract  between  two  nations,  and 
by  writers  on  law  is  generally  so  treated,  and  not  as  having  of 
itself  the  force  of  a  legislative  act.  The  constitution  of  the 
United  States,  however,  places  both  treaties  and  laws  made  in 
pursuance  thereof  in  the  same  cat^ory,  and  declares  them  to  be 
the  supreme  law  of  the  land.  It  does  not  give  to  either  a  para- 
mount authority  over  the  other.  So  &r  as  a  treaty  operates  by 
its  own  force,  without  legislation,  it  is  to  be  regarded  by  the 
oourts  as  equivalent  to  the  legislative  act,  but  nothing  further. 
If  the  subject  to  which  it  relates  be  on^  upon  which  Congress 
can  also  act,  l^t  body  may  modify  i^  provisions,  or  supersede 
them  entirely.  The  i\mmigration  of  fprei|gners  to  the  United 
States,  and  the  conditions  upon  which  they  shall  be  permitted  to 
remain,  are  appropriate  subjects  of  legislation,  a«  well  as  of  treaty 
stipulation.  No  treaty  can  deprive  Congress  of  its  power  in 
that  respect.  As  said  by  Mr.  Justice  Curtis,  in  the  case  of  Tay-- 
hr  V.  Morten :  '  Inasmuch  as  treaties  must  continue  to  operate 
as  part  of  p.ur  municipal  law,  and  be  obeyed  by  the  people^ 
appli^  by  th^  jujdiciary  and  e^ecut?d  by  (he  President,  whik 
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they  oontiDoe  unrepealed ;  and  inasmuch  as  the  power  of  repeal- 
ing these  municipal  laws  must  reside  somewhere,  and  nobodj 
other  than  Couf^ress  possesses  it,  then  l^slative  power  is  applicar 
ble  to  such  laws  whenever  thev  relate  to  subjects  which  the  con- 
stitution has  placed  under  that  legislative  power/  (2  Curt.  459.) 
An  act  of  Congress,  then,  upon  a  subject  within  its  l^islative 
power,  is  as  binding  upon  the  courts,  as  the  treaty  on  the  same 
subject.  Both  are  binding,  except  as  the  later  one  conflicts  or 
interferes  with  the  former.  If  the  nation  with  whom  we  have 
made  the  treaty  objects  to  the  action  of  the  l^islative  depart- 
ment, it  may  present  its  complaint  to  the  executive  department, 
and  take  such  other  measures  as  it  may  deem  that  justice  to  its 
own  citizens  or  subjects  require.  The  courts  cannot  heed  such 
complaint,  nor  refuse  to  give  eflect  to  a  law  of  Congress,  how- 
ever much  it  may  seem  to  conflict  with  the  stipulations  of  the 
treaty.  Whether  a  treaty  has  been  violated  by  our  l^islation^ 
so  as  to  be  the  proper  occasion  of  complaint  by  the  foreign  gov- 
ernment, is  not  a  judicial  question.  To  the  courts  it  is  simply  a 
case  of  conflicting  laws,  the  last  modifying,  or  superseding  the 
earlier." 

This  same  principle  was  stated  by  me  again  in  Ah  Pin^s  Ocue, 
11  Sawy.  20, 21;  23  Fed.  Rep.  329.  In  the  Head  Money  Qxsea, 
112  U.  S.  598,  the  supreme  court  cites  the  case  of  Ah  Lung^ 
supra,  upon  the  point  stated  in  the  passage  quoted,  and  approves 
the  doctrine  stated,  adding: — 

"  It  is  very  difficult  to  understand  how  any  different  doctrine 
can  be  sustained.  A  treaty  is  primarily  a  compact  between 
independent  nations.  It  depends  for  the  enforcement  of  its 
provisions  on  the  interest  and  the  honor  of  the  governments 
which  are  parties  to  it.  If  this  fail  its  infraction  becomes  the 
subject  of  international  negotiations  and  reclamations,  so  far  as 
the  injured  party  chooses  to  seek  redress,  which  may  in  the  end 
be  enforced  by  actual  war.  It  is  obvious  that  with  all  this  the 
judicial  courts  have  nothing  to' do,  and  can  give  no  redress. 
But  a  treaty  may  also  contain  provisions  which  confer  certain 
rights  upon  the  citizens  or  subjects  of  one  of  the  nations  residing 
in  the  territorial  limits  of  the  other,  which  partake  of  the  nature 
of  municipal  law^  and  which  are  capable  of  enforcement  as 
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between  private  parties  in  the  courts  of  the  country.  An  illus- 
tration of  this  character  is  found  in  treaties  which  regulate  the 
mutual  rights  of  citizens  and  subjects  of  the  contracting  nations 
in  regard  to  rights  of  property  by  descent  or  inheritance,  when 
the  individuals  concerned  are  aliens.  The  constitution  of  the 
United  States  places  such  provisions  as  these  in  the  same  cate- 
gory as  other  laws  of  Congress,  by  its  declaration  that  ^  this  con- 
stitution, and  the  laws  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land.'  A  treaty  then  is 
a  law  of  the  land,  as  an  act  of  Congress  is,  whenever  its  provis- 
ions prescribe  a  rule  by  which  the  rights  of  the  private  citizen 
or  subject  may  be  determined.  And  when  such  rights  are  of  a 
nature  to  be  enforced  in  a  court  of  justice,  that  court  resorts  to 
the  treaty  for  a  rule  of  decision  for  the  case  before  it  as  it  would 
to  a  statute.  But  even  in  this  aspect  of  the  cftse  there  is  nothing 
in  this  law  which  makes  it  irrepealable  or  unchangeable.  The 
constitution  gives  it  no  superiority  over  an  act  of  Congress  in 
this  respect,  which  may  be  repealed  or  modified  by  an  act  of  a 
lat^r  date.  Nor  is  there  anything  in  its  essential  character,  or 
in  the  branches  of  the  government,  by  which  the  treaty  is  made, 

which  gives  it  this  superior  sanctity In  short,  we  are  of 

opinion  that,  so  far  as  a  treaty  made  by  the  United  States  with 
any  foreign  nation  can  become  the  subject  of  judicial  cognizance 
in  the  courts  of  this  country,  it  is  subject  to  such  acts  as  Congress 
may  pass  for  its  enforcement,  modification,  or  repeal.^' 

This  doctrine  was  again  repeated  at  the  last  term  of  the  supreme 
court,  with  emphasis,  in  WhUyiey  v.  Robertson^  124  U.  S.  193, 
195.     The  court  closes  the  decision  with  these  conclusions: — 

"  It  follows,  therefore,  that  when  a  law  is  clear  in  its  provis? 
ions,  its  validity  cannot  be  assailed  in  the  courts  for  want  of 
conformity  to  stipulations  of  a  previous  treaty  not  already 
executed.  Considerations  of  that  character  belong  to  another 
department  of  the  government.  The  duty  of  the  courts  is  to 
construe  and  give  effect  to  the  latest  expression  of  the  sovereign 

will." 

The  Cherokee  Tobacco  Case,  11  Wall.  616,  and  UnUed  States 
V.  McBartney,  104  U.  8.  621,  622,  establish  the  same  doctrine. 
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See,  also,  United  ISutes  v.  Benson,  2  Cliff.  513^  tipon  the  qaestion 
of  vested  rights.  We  are  satisfied  that,  nodef  the  doctriDe 
established  by  the  cases  cited,  the  act  ifi  qne^tiorh  is  valid  in  the 
respect  stated  in  the  first  branch  of  the  {>o{nt  tinder  discossioa. 

In  support  of  the  proposition,  that  the  act  is  an  ex  post  fado 
Ia#^  and,  therefore,  unconstitutional,  oounsel  fi^r  petitioner  rely 
upon  the  cases  of  Cumminga  v.  Miasourij  4  Wall.  286,  and  & 
parte  Oarland,  4  Wall.  333.  We  were  familiar  with  those 
cases,  but  we  have  examined  them  carefully,  and  are  of  opinion 
that  they  do  not  touch  this  case.  We  do  not  find  any  element 
of  an  ex  post  facto  kw  in  the  act  now  in  question.  There  is 
nothing  in  the  nature  of  an  offense  in  a  Chinaman's  departing 
from  the  country,  and  his  departure  is  not  made  an  ofibnse;  and 
there  is  nothing  in  the  nature  of  punishment  o^  of  a  penalty 
imposed  for  the  act  of  having  departed  from  this  country,  in  pro- 
viding, in  the  interest  of  the  i>eople  of  the  United  States,  under  a 
change  of  public  policy,  that  he  shall  not  return.  There  is  simply 
a  repeal  by  Congress  of  a  prior  law  found  in  the  stipulations  of  the 
treaty  with  China.  We  have  heretofore  found  it  our  duty,  how- 
ever unpleasant  at  times,  to  maintain,  fearlessly,  and  steadily,  the 
rights  of  Chinese  laborers  under  our  treaties  with  China,  and 
the  acts  of  Congress  passed  to  carry  them  out.  That  we  have 
been  right  in  law  is  established  by  the  fret  that  our  decisions 
have  been  affirmed  by  the  supreme  court  of  the  United  States 
on  every  point  of  law  and  construction  of  the  act  that  has  been 
raised,  or  discussed  before  us  in  the  courts,  and  taken  to  that 
tribunal  for  its  consideration.  Uiat  we  have  been  right  in  fadj 
as  well  as  in  law,  in  the  view  we  entertained  of  the  intention  of 
Congress,  as  expressed  in  the  several  restriction  acts,  is  abun- 
dantly evidenced  by  the  fact  that  at  every  session  since  our  con- 
struction of  the  acts  passed  was  made  public  in  Ah  Quants  OoLse^ 
10  Sawy.  223;  21  Fed.  Eep.  182,  more  than  four  years  ago, 
Congress  has  persistently  refused  to  pass  any  law  which  con- 
flicted with  the  stipulations  of  our  treaties  with  China  until  the 
act  now  under  consideration  was  hastily  passed,  after  the  gov- 
ernment had  failed  to  secure  the  desired  objects  by  further  treaty 
stipulations,  without  a  violation  of  those  already  existing.  As 
we  fiiithfully  enforced  the  laws,  as  w^  found  them,  when  they 
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were  in  &vor  of  ihe  Chioese  Uborfen,  we  deem  it,  equally,  our 
duty  to  enforce  them  in  all  their  parts,  now  that  they  are  unfav- 
orable to  them.  In  view  of  what  has  heretofore  occurred  with 
reference  to  the  administratidn  of  our  treaties  and  laws  upon  the 
subject  under  consideration,  we  deem  it  proper  to  express  the 
hope,  that,  so  long  as  we  sit  upon  the  judgment  seat,  we  shall 
be  endowed  with  sufficient  courage  and  firmness  to  administer 
honestly  and  &ithfully,  ancording  to  its  true  import,  any  valid 
law  that  Congress  may,  in  its  wisdom,  see  fit  to  enact  upon  this, 
or  any  other  subject.  That  is  what  the  judicial  department  of 
this  government  is  established  ibr,  and  when  it  ceases  to  perform 
its  whole  duty,  fearlessly,  and,  persistently,  by  reason  of  popular 
clamor,  or  other  improper  outside  influences,  it  will  have  ceased 
to  perform  its  proper  functions,  and  failed  to  answer  the  pur- 
poses  of  its  creation.  It  is  not  the  function  of  the  courts  to 
abrogate  an  unsatisfactory  law,  by,  arbitrarily,  refusing  to  enforce 
it.  The  only  proper  mode  of  getting  rid  of  such  a  law,  is,  for 
G)ngress  to  repeal,  or  modify  it.  We  entertain  no  doubt,  that 
the  act  in  question  is  valid,  and  that  the  petitioner  is  expressly 
forbidden  by  its  terms  to  enter  the  United  States,  and  that  it 
would  be  unlawful  for  him  to  do  so.  The  result,  is,  that  he  is 
Bot  unlawfully  restrained  of  his  liberty,  and  that  he  must  be 
remanded ;  and  it  is  so  ordered. 


tJNrrtiD  States  v.  Cook  et  al.* 

DxSnUOT  COUBT,  SOUTHEBV  D18TBICT  OF  OaLIFOBKIA. 

OOTOBEB  15,  1888. 

L  PuBUO  Lahpb — OFPEinBEg — Fbw CINQ — iKDicmgyT. — An  indictment  for  fenc- 
ing public  lands  in  Tiolalioii  of  33  Stats.  U.  S.,  page  822,  section  3,  need  not 
allege  that  defendant  bad  not  gone  npon,  improved,  or  occupied  said  landi 
under  the  land  laws  of  the  United  fotatee,  claiming  title  thereto,  in  good  futh, 
that  being  a  matter  of  defense* 

Before  Boss,  District  Judge. 
Indictment  for  fencing  public  lands* 
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The  District  Attorney y  for  the  United  States. 
Mr.  Stephen  if.  WhUe^  for  defendants. 

Boes^  J.  In  his  brief  filed  in  this  case  the  district  attorney 
concedes  that  if  it  is  necessary  that  the  indictment  should  nega- 
tive the  proviso  contained  in  the  section  of  the  statute  upon 
which  it  is  founded,  the  demurrer  of  the  defendants  should  be 
sustained,  inasmuch  as  the  averments  in  that  behalf  are  insuffi- 
cient; but  he  insists  that  such  n^ation  is  not  necessary,  and  that 
therefore  the  averments  respecting  that  matter  should  be  disre- 
garded as  surplusage,  and  the  demurrer  be  accordingly  overruled. 
The  indictment  is  based  upon  section  3  of  the  act  entitled  ''^n 
act  to  prevent  unlawful  occupancy  of  the  public  lands''  (23  Stats. 
U.  S.  322),  and  reads  as  follows: — 

''That  no  person,  by  force,  threats,  intimidation,  or  by  any 
fencing  or  enclosing,  or  any  other  unlawful  means,  shall  prevent 
or  obstruct,  or  shall  combine  or  confederate  with  others  to  pre- 
vent or  obstruct,  any  person  from  peaceably  entering  upon  or 
establishing  a  settlement  or  residence  on  any  tract  of  public  land 
subject  to  settlement  or  entry  under  the  public  land  laws  of  the 
United  States,  or  shall  prevent  or  obstruct  free  passage  or  transit 
over  or  through  the  public  lands,  provided  this  section  shall  not 
be  held  to  affect  the  right  or  title  of  persons  who  have  gone 
upon,  improved,  or  occupied  said  lands  under  the  land  laws  of 
the  United  States,  claiming  title  thereto,  in  good  faith/' 

The  real  question  is  whether  the  proviso  is  so  incorporated 
with  the  substance  of  the  clause  defining  the  offense  as  to  con- 
stitute a  material  part  of  the  description  of  the  acts  which  con- 
stitute it.  If  it  is,  it  is  necessary  that  the  indictment  should 
n^ative  the  proviso;  otherwise  the  latter  is  matter  of  defense 
to  be  shown  by  the  defendant  {United  States  v.  Cooky  17  Wall. 
168.)  Looking  at  the  statute  it  is  seen  that  the  section  to  which 
the  proviso  is  appended  defines  the  acts  which  constitute  the 
offense,  and  defines  them  completely,  without  any  reference  to 
the  proviso,  or  to  any  matter  contained  in  it.  There  is  nothing 
in  the  proviso  that  enters  into  the  offense  condemned,  but  its  sole 
office  is  to  exempt  from  the  operation  of  the  section  those  per- 
sons who  have  gone  upon,  improved,  or  occupied  such  public 
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lands  under  the  land  laws  of  the  United  States^  claiming  title 
thereto  in  good  faith.  That  that  is  a  matter  to  be  shown  in 
defense  seems  to  me  to  be  clear.  If  the  defendant  oomes  within 
the  exemption  it  is  an  easy  matter  for  him  to  show  it;  whereas 
if  the  prosecution  should  be  recjuired  to  allege^  and  consequently 
to  prove  that  defendant  did  not  go  upon^  improve,  or  occupy 
the  land  under  the  land  laws,  claiming  title  thereto,  in  good 
fiutfay  it  would  be  casting  upon  the  government  the  burden  of 
proving  a  diffienlt  negative,  and  I  think  the  statute  was  wisely 
so  framed  as  to  leave  it  to  the  defendant,  if  he  falls  within  the 
exemption,  to  show  the  feucL  As  the  averments  in  respect  to 
the  matter  referred  to  were  unnecessary,  they  may  be  disr^arded 
as  surplusage.  It  is  not  claimed  that  the  indictment  contains 
any  other  defects.    Demurrer  overruled. 


■**iM«W**aBk^B-4**i 


In  re  Tong  Wah  Sick  et  al. 

OlBOUXI  COUBT,  NOBTESBN  DiSTBICT  OF  CAUFOBNIA. 

GOTOBEB  17,  1888. 

1.  Ghihesb — ExoLTTBioii  AoT  OF  1888 — Depabtubb  fbom  United  States.  —  Gbineae- 
fttbjeeta  pnrchaiiBg  through  tiekdto,  and  embftrking  in  an  American  veweU  from< 
one  American  port  to  another,  who  do  not  leave  the  yeseel  when  she,  having 
leave  to  do  bo,  tonchea  at  a  foreign  port,  have  not  departed  from  the  United 
States  within  the  meaning  of  the  Ohineae  azcloaion  act  of  CongreM  of  October- 
1, 1888. 

Before  Sawyeb,  Circuit  Judge,  and  Hoffman,  District  Judge. . 

On  habeas  corpus. 

Mr.  T.  D.  Riardan,  for  petitioner. 

Mr.  John  T.  Carey,  United  States  Attorney,  contra. 

By  the  Court,  Sawtbb,  Circuit  Judgev  The  three  petitioners^ 
being  Chinese  subjects,  residents  of  "Washington  territory,  em- 
barked on  the  American  steamship  Umatilla  for  San  Francisco^. 
Cal.,  since  October  1, 1888,  having  purchased  a  through  ticket; 
The  steamship,  with  leave  to  do  so,  touched  at  Victoria,  B.  C.,. 
but  the  petitioners  did  not  go  ashore;  or  Ieav€  the  ship.    On  herr 
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arrival  at  San  Francisco,  the  collector  of  the  port  refused  to 
})ermit  the  petitioners  to  land,  on  the  ground  that  they  had 
departed  from  the  United  States  since  the  passage  of  the  late 
exclusion  act,  the  ship  having  stopped  at  a  foreign  port,  and 
that  the  late  act  forbade  their  return.  We  are  satisfied  that 
there  was  no  departure  from  the  United  States^  within  the  mean- 
ing of  the  act.  They  lefl  one  American  port  for  another^  upon 
a  through  passage  upon  an  American  vessel^  without  any  inten- 
tion of  landing  in  any  foreign  country.  They  were  all  the  time 
within  the  jurisdiction  of  the  United  States,  and,  constructively, 
in  the  territory  of  the  United  States.  An  analogous  question 
was  decided  by  Mr.  Justice  Field,  with  the  concurrence  of  the 
circuit  judge,  in  the  Case  of  Ah  Sing,  the  Chinese  cabin  waiter, 
in  7  Sawy.  537;  13  Fed.  Rep.  286 ;  and  the  Owe  of  Ah  Tie  et  al., 
the  Chinese  laborers,  7  Sawy.  542;  13  Fed.  Rep.  291.  This  is 
a  stronger  case  in  favor  of  petitioners.  The  petitioners  are, 
therefore,  unlawfully  restrained  of  their  liberty,  and  must  be 
discharged,  and  it  is  so  ordered. 


The  T.  F.  Oakes — John  Raptery  et  al.,  Libelulnts. 

DiSTBIOT  COUBT,  DiSTBIOT  OF  OBKOON. 
OOTOBEB  18,  1888. 

1.  DisoHABOS  OF  BsAVAN.— A  ooDsnlar  oflScer  of  the  United  States  may  disohaige 

a  seaman,  on  the  application  of  the  master,  for  any  cause  sanctioned  bj  the 
usages  and  principles  of  maritime  law,  as  recogpiized  in  the  United  States,  on 
the  payment  of  the  wages  then  earned ;  and  all  claim  for  wages  for  the  remainder 
of  the  voyage  is  thereby  cut  off  and  barred. 

2.  Cause  of  DisoHABas.  —A  premeditated  and  persistent  shirking  and  slighting  of 

duty,  or  a  deliberate  and  continued  attitude  of  insolence  and  defiance  by  a  aea,- 
man,  is  a  suflBcient  cause  for  discharge,  particularly  when  it  appears  that  the 
seaman  thereby  intends  to  coerce  or  constrain  the  master  in  the  discharge  of  his 
duty. 
8.  CoNSXTLAB  Cebtifioate  OF  DisoHABOB.  — A  cousular  certificate  of  the  discharge 
of  a  seaman  on  the  application  of  the  master  is  only  primn  facie  evidence  of  the 
material  facts  stated  therein ;  and  in  a  suit  for  wages  for  the  unperformed  part 
of  the  voyage  by  the  discharged  seaman,  it  may  be  shown  that  such  discharge 
was  illegal,  or  withoat  sufficient  cause. 

Before  Deady,  District  Judge, 
Jfr.  John  H.  Woodtoardf  for  the  libellants. 
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Mr.  Edward  N.  Deady,  for  the  defendant. 

Deady,  J.  This  sait  is  brought  by  the  libellants,  John 
Raftery  and  Jorgen  Olsen,  against  the  ship  T.  F.  Oakes,  to 
recover  the  sum  of  $150.65  each,  alleged  to  be  due  them  as 
wages  for  services,  as  seamen  thereon. 

It  is  alleged  in  the  libel  that  on  May  25, 1888,  the  libellants 
shipped  on  the  Oakes,  then  lying  at  the  port  of  San  Francisco, 
for  a  voyage  from  there  to  Nanaimo,  British  Columbia,  thence 
to  Acapulco,  and  thence  to  a  port  of  discharge  on  the  west  coast 
of  the  United  States — the  voyage  not  to  exceed  six  months; 
that  on  said  day  the  libellants  agreed  with  the  master  of  the 
Oakes,  Edward  W.  lieed,  to  serve  as  able-bodied  seamen  on  said 
voyage  at  the  wages  of  $40  a  month,  and  signed  articles  to  that 
effect;  that  the  libellants  performed  their  agreement,  as  seamen 
on  board  said  vessel,  until  it  arrived  at  Acapulco,  when  and 
where  the  master  put  the  libellants  ashore,  without  just  cause, 
and  without  the  payment  of  their  wages;  that  the  Oakes  arrived 
at  Portland  on  September  17,  1888,  when  and  where  she  com- 
pleted her  voyage  and  is  now  lying;  and  that  the  premises  con- 
sidered, the  libellants  are  each  entitled  to  recover  the  sum  of 
$150.65. 

The  answer  of  the  master  and  claimant,  E.  W.  Reed,  admits 
the  allegations  of  the  libel,  as  to  the  voyage  of  the  Oakes  and  the 
shipment  of  the  libellants  as  seamen  thereon,  but  denies  that  the 
libellants  performed  their  agreement,  or  that  they  were  discharged 
without  just  cause  or  without  the  payment  of  wages,  or  that  there 
is  anything  due  either  of  them  on  account  of  the  voyage. 

It  is  also  alleged  in  the  answer  that  during  all  the  voyage 
the  libellants  were  insubordinate  and  refused  to  obey  the  lawful 
commands  of  the  officers  of  the  vessel ;  and  by  persuasion  and 
threats  prevented  the  rest  of  the  crew  from  doing  their  duty 
thereon;  that  on  account  of  said  insubordination  and  misconduct, 
the  libellants  were  taken  before  R.  W.  Loughery,  the  United 
States  consul  at  Acapulco,  Mexico,  where  they  were  "discharged 
and  paid  in  full  all  wages  due  them,"  on  "account  of  said  insub- 
ordination and  continued  disobedience  to  the  lawful  commands 
of  the  officers  of  the  vessel." 
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The  shipping  articles,  in  addition  to  the  description  and 
.duration  of  the  voyage,  provide  that  the  crew  must  ^'  load  and 
unload  all  cargoes  if  required/'  ^'  bend  and  unbend  sails,  trim, 
ooal,  and  dock  the  ship  at  her  port  of  discharge  if  required,  or 
pay  for  the  same  being  done;'^  and  that  *'uo  dangerous  weapons 
or  grog  allowed,  and  none  to  be  brought  on  board  by  the  crew," 
nor  any  ''money  advanced  during  the  voyage/' 

The  articles  dlso  contain  the  general  stipulation  in  the  form 
of  the  agreement  given  in  the  table  A  of  the  schedule  to  the 
shipping  act  just  following  section  4612  of  the  Revised  Statutes, 
to  the  efieot  that  the  ''crew  agree  to  conduct  themselves  in  an 
orderly,  faithful,  honest,  and  sober  manner,  and  to  be  at  all  times 
diligent  in  their  respective  duties,  and  to  be  obedient  to  the  law- 
ful commands''  of  their  superior  officers,  "whether  on  board,  in 
boats',  or  on  shore." 

Attached  to  the  articles  is  a  certificate,  dated  August  11, 1888, 
given  under  the  hand  and  seal  of  the  United  States  consul  at 
Acapuloo,  Mexico,  R.  W.  Loughery,  to  the  effect  that  the  libel- 
lants,  on  July  26th, "  were  duly  discharged  "  at  that  port  from  the 
ship  T.  F.  Oakes  of  New  York,  "according  to  law,"  "for  insub- 
ordination," the  master,  E.  W.  Reed,  "  having  deposited  in  this 
consulate "  the  sum  of  $82.66  as  wages  for  each  of  them,  and 
f  80  extra  wages. 

It  also  appears  from  the  testimony  of  the  libellants  that  they 
are  members  of  what  is  called  "the  Coast  Seamen's  Union  of 
the  Pacific  Coast."  A  letter  was  found  by  the  mate  in  the  fore- 
castle of  the  vessel  at  this  port,  dated  "August  9,  1888,"  and 
addressed  as  follows:  "John  Raftery  and  crew  of  T.  F.  Oakes, 
Dear  Comrades."  It  purports  to  be  written  by  one  "  H.  Fur- 
well  "  on  paper  with  the  title  of  this  "  union,"  and  the  words, 
"Headquarters,  San  Francisco,  California,  613J  East  Street," 
printed  at  the  head  of  the  sheet. 

It  reads  as  follows :  "  Your  letter  from  Acapuloo  has  come 
to  hand,  has  been  read  in  here  in  the  office  a  dozen  times,  and 
has  caused  much  merriment.  It  was  thought  here  that  he  (the 
master  of  the  Oakes)  would  try  to  get  rid  of  you,  and  evidently 
he  is  trying  pretty  hard,  but  the  policy  which  you  have  followed 
will  make  that  just  about  impossible.    With  reference  to  weigh- 
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ing  out  the  provisions  for  each  man,  Hutton  says  there  are  no 
law  on  the  point,  and  no  decisions  either,  and  that  the  point  is  a 
delicate  one  and  had  better  not  be  touched ;  but  one  man  should 
be  present  to  see  provisions  weighed.  About  keeping  up  on 
afternoon  watches,  he  says  that  Hoffman  held  that  when  work 
was  necessary  the  men  will  have  to  do  it,  and,  further,  that  the 
men  are  not  competent  to  judge  whether  it  be  necessary  or  not; 
so  you,  inasmuch  as  it  will  be  a  judge  and  not  a  jury's  decis- 
ion you  would  have  in  any  suit  for  wages,  it  would  not  be  safe 
to  try.  You  have  your  niedicen  though,  first  in  the  coals  and 
then  at  anything  which  comes  along.  You  know  as  long  as  you 
pretend  to  work,  as  long  as  you  make  an  effort,  no  matter  how 
small,  he  can  do  nothing;  as  long  as  you  work  he  can  do  noth-* 
iug.  If  only  twenty-flve  tons  of  coal  get  out  per  day  you  are 
doing  as  much  as  you  can,  you  know,  and  that  settles  it* 

^'In  taking  in  sails  you  may  be  an  hour  to  do  what  could  be 
done  in  five  minutes.  You  may  be  four  hours  hoisting  a  top- 
sail, and  he  can  do  nothing;  if  his  sails  blow  away  you  cannot 
help  it,  and  so  forth.  You  know  pretty  well  how  to  do  that, 
anyhow."  Then  follows  a  page  or  so  on  the  state  of  the  sailor 
market  in  San  Francisco,  and  the  prospect  for  the  winter. 

A  certificate  under  the  hand  and  seal  of  the  same  consul  at 
Acapulco,  on  August  16,  1888,  addressed  "To  whom  it  may 
concern,"  was  offered  in  evidence.  It  is  to  the  effect  that  the 
Oakes  arrived  at  that  port  on  July  21st,  with  a  crew  reported 
by  the  master  "  as  disposed  to  resist  discipline  and  refuse  duty;" 
that  the  libellants  "  were  supposed  to  be  the  ringleaders,  and 
after  two  or  three  days  were  discharged  and  paid  off,  believing 
that  when  they  were  removed  there  would  be  peace ;  on  the  con- 
trary, the  next  day  nearly  all  the  men  refused  duty,"  naming 
them.  The  master  "  was  compelled  to  hire  men  from  shore  to 
unload  the  coal,  of  which  there  were  3,000  tons  on  board.  The 
obdurate  seamen  refusing  duty  were  sent  to  prison  by  me,  and 
were  kept  confined  by  the  captain  of  the  port  until  the  ship  was 
ready  for  sea." 

The  libellants  admit  that  soon  after  the  arrival  of  the  ve&sel 
at  Acapulco  tCey  were  taken  before  the  consul  at  that  port,  and 
there  discharged  by  the  master,  with  the  consent  of  the  consul, 
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for  insubordination,  and  that  the  consul  afterwards  procured  a 
passage  for  them  on  the  steamer  to  San  Francisco  and  tendered 
them  the  balance  of  the  wages  deposited  with  him,  which  they 
refused  to  take. 

By  the  general  maritime  law  a  master  is  authorized  to  dis- 
charge a  seaman  at  either  a  foreign  or  domestic  port  for  continued 
disobedience  or  insubordination,  and  such  discharge  terminates 
the  relation  of  such  seaman  to  the  vessel  and  his  right  to  com- 
pensation for  the  unperformed  part  of  the  voyage.  {HuJUMn»m 
V.  ChombSy  Ware,  70 ;  2  Parsons  on  Shipping  and  Admiralty,  80.) 

By  section  4580  of  the  Revised  Statutes,  as  amended  by  the 
act  of  June  26,  1884,  a  consul  is  authorized  to  discharge  a  sea- 
man on  the  application  of  the  master,  or  that  of  the  seaman. 
The  causes  for  which  he  may  discharge  on  the  ap]>lication  of  the 
seaman  are  specified,  but  not  in  the  case  of  the  application  by 
the  master.  In  either  case,  before  a  discharge  is  miade,  the  con- 
sul must  require  of  the  master  payment  of  the  wages  then  due 
the  seaman;  but  as  I  read  the  statute,  the  payment  of  extra 
wages  is  not  required  where  a  seamau  is  discharged  for  miscon- 
duct. Nor  should  it  be.  There  is  no  ground  on  which  such 
a  seaman  is  entitled  to  any  such  consideration. 

By  section  1752  of  the  Revised  Statutes,  the  President  is 
authorized  to  prescribe  regulations  concerning  the  duties  of  con- 
sular officers.  In  the  book  of  "  Consular  R^ulations,''  approved 
on  February  3,  1888,  it  is  stated  (sec  178)  that  a  master  cannot 
lawfully  discharge  a  seaman  in  a  foreign  port  without  the  inter- 
vention of  a  consular  officer,  and  that  one  of  the  usual  cases  in 
which  a  seaman  may  be  discharged  is  his  '^  misconduct.''  It  is 
also  provided  therein  (sec.  181):  "When  a  seaman  is  discharged 
in  a  foreign  port,  it  is  the  duty  of  the  consular  officer  to  attach 
a  certificate  thereof  to  the  crew  list  and  shipping  articles,"  for 
which  a  form  is  given  on  page  573. 

It  appears,  then,  that  the  discharge  of  the  libellants,  at  Aca- 
pulco,  was  in  due  form;  and  the  only  question  is,  was  it  done 
on  sufficient  cause,  and  what  is  the  effect  of  it. 

The  causes  for  which  a  seaman  may  be  discharged  on  the 
master's  application,  not  being  specified  in  the*statute,  must 
needs  be,  in  the  language  thereof,  such  as  are  sanctioned  by 
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'Hhe  principles  or  usages  of  maritime  law,  as  recognized  in  the 
United  States." 

In  my  judgment  a  premeditated  and  persistent  shirking  and 
slighting  of  duty,  as  well  as  a  deliberate  and  continued  attitude 
of  insolence  and  defiance  to  his  superiors,  on  the  part  of  a  sea- 
man, is  such  a  cause,  particularly  where  it  appears  that  the  sea- 
man thereby  intends  to  coerce  or  constrain  the  master  in  the 
discharge  of  his  duty.  Such  conduct  is,  in  effect,  disobedience 
and  insubordination  in  its  most  injurious  and  provoking  form. 

The  certificate  of  the  consul  is  not  conclusive  evidence  in  this 
suit  on  that  point,  but  it  is  prima  facie  evidence  that  the  libel- 
lants  were  duly  discharged  for  insubordination.  In  the  case  of 
the  steamer  Unde  /Sam,  1  McAll.  77,  it  was  held  that  the  cer- 
tificate of  the  consul,  to  the  discharge  of  the  seaman,  does  not 
preclude  the  court  from  inquiring  into  the  cause  of  the  discharge. 
But  the  certificate  is  made  by  a  public  officer,  in  pursuance  of  a 
statute,  and  is  therefore  pntna/oc^  evidence  of  the  pertinent  or 
material  facts  contained  therein,  as  against  the  libellants.  (1 
Wharton  on  Evidence,  sees.  640-643;  Ihe  NUh,  ante,  368,  481; 
36  Fed.  Eep.  86,  383.) 

And  first  as  to  the  letter  from  the  secretary  or  agent  of  the 
'*  Coast  Seamen's  Union,"  H.  Furwell.  There  is  no  doubt  in 
my  mind  of  its  genuineness.  The  internal  evidence  is  very  sat- 
isfactory. And  it  is  equally  clear  that  it  was  written  in  reply 
to  one  from  the  libellant  Raftery,  as  spokesman  for  the  crew, 
from  Acapulco,  detailing  the  progress  of  the  voyage,  including 
the  contest  with  the  master  for  the  rule  of  the  vessel.  But  it  is 
quite  certain  that  the  libellants  never  saw  the  letter,  as  they  left 
Acapulco  for  San  Francisco  at  the  date  of  it.  Under  the  circum- 
stances it  is  fair  to  presume  that  it  was  delivered  to  some  of  the 
''crew,"  to  whom  it  was  addressed,  as  well  as  Kaflery.  How* 
ever,  it  betrays  the  animus  and  ideas  of  the  ''union,"  of  which 
these  libellants  are  members  and  co-workers,  and  plainly  discloses 
the  illegal  and  dishonest  practices  and  conduct  to  which  a  crew 
of  that  kind  might  and  would  resort,  for  the  purpose  of  having 
their  own  way  ''on  board  ship,"  and  getting  along  with  as  little 
work  as  possible. 

The  letter  is  material  as  showing  the  probable  character  of 
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Baflery'a  to  the  ''  union/'  to  which  it  is  a  reply,  as  well  as  the 
probable  state  of  mind  and  seDse  of  duty,  or  want  of  it,  in  which 
the  libellants  went  on  board  the  Oakes*  They  already  knew,  as 
the  letter  states,  how  to  idle  along  and  oonsame  a  day  in  dis- 
charging 26  tons  of  coal  instead  of  250,  to  be  an  hour  taking  in 
sails  that  could  be  done  in  Atc  minutes,  to  be  four  hours  hoist* 
ing  a  top-sail,  or  let  the  sails  blow  away. 

The  oral  evidence  consists  of  the  testimony  of  the  libellants 
on  their  own  behalf  and  that  of  the  mate,  who  was  also  dis- 
charged, with  his  consent,  at  the  same  time  they  were;  and  the 
testimony  of  the  master  and  the  seoond  mate,  now  mate,  for  the 
claimant. 

The  libellants  are  young  men.  Baftery  is  entered  in  the 
articles  as  of  New  York,  aged  twenty-seren  years,  and  says  he 
has  been  two  and  a  half  years  on  th]»  coast.  Olseu  is  entered 
as  of  Norway,  aged  twenty-two  years.  He  says  he  has  been  five 
years  at  sea  and  twa  on  this  coast.  He  is  apparently  candid 
and  outspoken,  and  while  daiming  that  he  did  his  duty,  sub- 
stantially admits  several  instances  of  gross  misconduct.  Raflery 
is  sullen  and  taciturn,  and  denies  most  of  the  instances  of  mis* 
conduct  alleged  against  him  in  the  testimony  of  the  master  and 
second  mate. 

The  first  mate  appears  to  be  a  pleasant,  plauable  man,  abou^ 
fifty-five  years  of  age,  with  considerable  experience  at  sea.  On 
his  examination  in  chief  he  stated  unqualifiedly  that  the  crew 
was  a  good  one  and  did  their  duty  well,  and  that  there  was 
much  complaint  of  the  food  on  the  ship.  But  on  cross-examina- 
tion ^e  was  forced  to  admit  l^at  the  trouble  about  the  food  was 
not  during  the  voyage,  but  only  at  Nanaimo  while  the  vessel 
was  loading  with  coal,  and  that  the  material  was  sufBeient  in 
quantity  and  quality,  but  it  was  not  well  cooked ;  and  also  that 
he  had  made  an  entry  in  his  1(^  charging  Olsen  with  misconduct 
and  insolence  to  the  master  in  the  Strait  of  Fuoa  and  signed  one 
to  the  same  effect,  and  more  in  the  official  log  of  the  s))ip.  My 
impression  is  that  he  is  more  concerned  to  support  the  case  of 
the  libellants  than  to  tell  the  whole  truth. 

The  treatment  of  the  crew  by  the  master  and  his  officers  was 
kind  and  considerate.    The  ship  was  well  provided,  and  the 
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voyage  does  not  appear  to  have  been  a  hard  one.  No  com- 
plaint of  any  specific  ill-usage  or  injury  is  made  by  or  for  any 
one. 

Raftery  was  in  the  habit  of  putting  himself  forward  as  spokes- 
man for  the  crew,  or  any  member  of  it,  whenever  an  opportunity 
offered.  He  once  said  to  the  second  mate,  apparently  in  justifi- 
cation of  such  impertinence,  that  a  "union"  crew  always  had  a 
leader,  and  he  was  the  leader  of  that  crew. 

On  one  occasion  when  the  yards  were  being  braced,  the  second 
ninte  said  to  the  men  handling  the  braces  or  ropes,  "Run!'* 
Riiftery,  who  was  next  to  the  block,  said,  "No,  don't  run  V  and 
the  men  didn't  run. 

On  another  occasion  he  refused  to  help  serve  out  water  because 
it  was  not  yet  six  o'clock,  as  it  was  contrary  to  the  coast  rule  to 
"turn  to"  before  that  time. 

On  the  first  day  out  from  San  Francisco,  Olsen  produced  a 
loaded  revolver  and  discharged  three  barrels  over  the  forecastle 
head.  The  master  ordered  him  to  give  up  the  pistol,  which  he 
refused  to  do,  until  the  articles  were  shown  him,  prohibiting  the 
bringing  of  any  "dangerous  weapon"  on  board.  His  conduct 
in  this  matter  was  lawless  and  defiant.  Presumably,  the  articles 
were  read  to  him  by  the  shipping  commissioner  when  he  signed 
them,  and  he  brought  the  weapon  on  board,  knowing  he  had  no 
right  to  do  so,  and  afterwards  wilfully  discharged  it  in  the  face 
of  the  crew,  apparently  as  a  matter  of  bravado. 

On  coming  out  of  the  Strait  of  Fuca,  on  the  voyage  from 
Naimimo  to  Acapulco,  Olsen  was  at  the  wheel  and  steered  so  as 
to  let  the  tug  come  broad  on  the  bow  of  the  vessel.  The 
master  called  his  attention  to  it.  He  answered,  "All  right," 
but  did  not  change  his  wheel,  as  the  master  thought  he  should^ 
when  the  latter  said,  "Put  your  wheel  over,"  to  which  Olsen 
replied  in  an  offensive  manner,  "I  can  steer  as  well  as  you 
can."  Thereupon  the  master  called  another  man  to  the  wheel^ 
who  impudently  said  to  him,  "Olsen  is  as  good  a  seaman  as 
there  is  on  the  ship."  On  this  the  master  called  the  crew  aft 
and  said  "  he  expected  proper  respect  from  them,"  which  thqr 
nil  promised  except  Olsen,  who  said  if  the  m&ster  did  not  treat 
them  well  they  would  make  it  cost  him  $100  a  day  when  dis- 
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ohargiDg  cargo;  that  thej  oould  put  out  50  tons  or  500  a  day 
just  as  they  liked. 

A  short  way  out  from  Acapuloo^  the  vessel  lost  three  sails  in 
a  squall  at  night,  which  the  second  mate  thinks  was  largely 
attributable  to  the  slowness  and  the  indifference  of  the  crew. 

The  Oakes  arrived  at  Acapuloo  on  July  21st,  and  commenced 
discharging  her  cargo  of  coals  with  the  aid  of  steam-power,  the 
tubs  being  filled  in  the  hold  by  the  crew.  And  here  both 
Baflery  and  Olsen  persistently  shirked  the  labor  at  which  they 
were  set,  of  filling  the  tubs.  Instead  of  filling  a  shovel  with 
coal  and  putting  it  directly  in  the  tub,  they  would  slowly  get  a 
half  shovel  full  and  lifting  it  up  leisurely,  turn  around,  and 
rest  it  on  the  edge  of  the  tub  while  they  looked  about,  and  then 
dribble  it  into  the  tub.  On  one  occasion  the  second  mate  look- 
ing down  the  hatchway  and  seeing  Baftery  "soldiering"  with 
his  shovel,  asked  him  ironically  and  reproachfully,  ^' Don't 
you  want  a  spoon?"  to  which  the  latter  impudently  replied, 
"I  don't  care  if  I  do." 

Finally,  on  July  26th,  the  libellants  were  taken  by  the  master 
before  the  consul  at  Acapuloo,  and  after  an  examination  of  the 
parties  by  that  officer  they  were  discharged  from  the  ship  for 
insubordination  and  paid  off;  the  amount  of  the  wages  for  two 
months  and  two  days,  and  one  month's  extra  wages  being  paid 
to  the  consul  for  them,  as  the  law  and  regulations  require. 

Afterwards,  on  August  9th,  the  consul  furnished  them  a  pas- 
sage on  the  regular  steamer  to  San  Francisco,  and  I  suppose 
paid  their  expenses  while  on  shore,  as  the  law  also  requires,  and 
tendered  them  the  balance  of  their  wages,  which  they  refused. 

The  certificate  of  the  consul  is  prima  facie  evidence  of  the  jus- 
tice of  the  discharge.  And  although  this  court  may  in  this  suit 
go  behind  it,  and,  on  a  proper  case,  determine  otherwise,  yet  the 
proof  must  be  sufficient  to  overcome  the  prima  fade  case.  The 
consul  has  the  parties  before  him  face  to  face,  while  the  matter 
is  fresh  in  the  minds  of  all  parties,  and  the  truth  is  most  likely 
to  come  to  the  surface,  and  his  action  should  not  be  lightly  dis- 
regarded or  set  aside.  I  am  satisfied  that  his  action  in  the 
premises  was  just  and  proper. 

I  have  taken  more  pains  and  time  with  this  case  khan  the 
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intriosic  difficulty  of  it  demands.  My  reason  for  so  doing  is 
that  I  am  strongly  impressed  with  the  idea  that  the  whole 
trouble  grows  out  of  the  methods  and  purposes  of  the  Seamen's 
Union  of  San  Francisco.  It  appears  to  be  organized  for  the 
purpose  of  controlling  the  conduct  and  employment  of  seamen 
on  this  coast,  to  the  end  that  ships  shall  be  navigated  in  the 
interest  and  at  the  pleasure  of  the  forecastle,  without  any  refer- 
ence to  the  rights  or  interests  of  owners. 

Acting  on  this  anarchical  idea,  these  libellants  undertook  to 
administer  to  the  master  the  prescribed  '^medicine''  for  his 
refusal  to  submit  to  their  dictation,  by  loitering  and  trifling 
over  their  work  in  discharging  cai^  at  the  expense  of  the  ship. 

But  the  law  will  not  tolerate  such  conduct.  The  contract  of 
the  libellants  bound  them  to  be  diligent  and  obedient  in  the 
discharge  of  their  duties.  They  wilfully  and  persistently  vio- 
lated this  contract,  and  were  properly  discharged  and  paid  off, 
getting  even  one  month  more  wages  than  they  were  entitled  to. 

The  decree  of  the  court  will  be  that  the  libel  be  dismissed, 
and  that  the  claimant  recover  his  cost. 
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OoroBXB  22,  1888. 

1.  BmppiKa— Cabbuoi  or  PASSENaKBS— Nuicbsb— Pinaltt— Fzbbt-boat.— 
Beyiaed  Statutes,  United  States,  sections  4464-4166,  respecting  the  number  of 
paasengerB  that  may  lawfully  be  carried  by  a  paBsenger  steamer,  have  no 
application  to  a  ferry-boat,  though  temporarily  employed  as  an  ezcurBion  boat. 

Before  Hoffmait^  District  Judge. 

Mr,  Milton  E.  Babbf  for  complainant. 

Messrs.  Page  &  EeBs,  for  defendant. 

Hoffman,  J.  The  complaint  in  this  case  is  filed  by  an 
informer  seeking  to  recover  certain  penalties  imposed  by  sections 
4464  and  4465,  United  States  Revised  Statutes^  for  violations 
of  their  provisions. 
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The  violations  complained  of  are  alleged  to  have  been  com- 
mitted by  the  steamer  Tamalpais,a  regularly  licensed  ferry-boat, 
plying  between  this  port  and  Sausalito. 

She  was^  however^  frequently  employed  as  an  ^'excursion 
boat/'  and  on  such  occasions  procured  from  the  inspectors  a 
permit  specifying  the  number  of  passengers  she  was  authorized 
to  carry,  the  number  and  kind  of  life-saving  apparatus,  etc, 
etc.,  to  be  carried,  and  the  route  and  distance  for  such  excursions. 

These  permits  were  issued,  it  is  presumed,  under  the  supposed 
authority  of  section  4466. 

It  is  contended  that  on  one  of  these  excursions  she  carried 
more  passengers  than  was  allowed  by  the  permit. 

Sections  4464  and  4465  are  as  follows :— - 

Section  4464.  ^*  The  inspectors  shall  state  in  every  certificate 
of  inspection  granted  to  steamers  carrying  passengers,  other  than 
ferry-boaisy  the  number  of  passengers  of  each  class  that  any  sach 
steamer  has  accommodations  for  and  can  carry  with  prudence 
and  safety." 

Section  4465.  ^'It  shall  not  be  lawful  to  take  on  board  of 
any  steamer  a  greater  number  of  passengers  than  is  stated  in 
the  certificate  of  inspection,  and  for  every  violation  of  this  pro- 
vision the  master  or  owner  shall  be  liable  to  any  person  suing 
for  the  same  to  forfeit  the  amount  of  the  passage  money,  and 
ten  dollars  for  each  passenger  beyond  the  number  allowed.'' 

By  section  4469  this  penalty  is  declared  to  be  a  lien  upon  the 

vessel. 

It  is  evident  that  these  sections  have  no  application  to  ferry- 
boats when  employed  as  such,  and,  in  feet,  the  certificate  issued 
to  a  boat  of  that  class  contains  no  statement  of  the  number  of 
passengers  she  is  entitled  to  carry. 

But  it  is  contended  that  the  steamer  Tamalpais  by  forsaking 
her  ferry  route,  and  engaging  in  the  carrying  of  passengers  "on 
excursions,"  ceased  pro  hoc  vioe  to  be  a  ferry-boat,  and  became 
subject  to  the  provisions  of  law  intended  to  secure  the  safety  of 
passengers  taken  on  board  "steamers  carrying  passengers." 

That  they  ought  to  be  subjected  to  those  provisions  cannot  be 
doubted. 

But  there  is  much  difficulty  in  applying  the  provisions  of  the 
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sections  I  have  quoted  to  ferry-boats,  which,  on  occasions  more 
or  less  rare,  are  used  in  carrying  passengers  on  excursions,  but 
which  ordinarily  and  habitually  are  employed  only  as  ferry-boats. 

The  provisions  with  regard  to  passenger  steamers  engaging  in 
excursions  are  contained  in  section  4466,  and  are  as  follows:  — 

*'  If  any  passenger  steamer  engages  in  excursions,  the  inspectors 
shall  issue  to  such  steamer  a  special  permit  in  wriiing  for  the 
occasion,  in  which  shall  be  stated  the  additional  number  of  pas- 
sengers that  may  be  carried,  and  the  number  and  kind  of  life- 
saving  appliances  that  shall  be  provided  for  the  safety  of  such 
additional  passengers ;  and  they  shall  also,  in  their  discretion, 
limit  the  route  and  distance  for  such  excursions." 

It  will  be  noted  that  this  section  does  not  (except  by  implica- 
tion) forbid  the  carrying  of  passeugers  on  excursions  in  excess 
of  the  number  allowed  by  the  certificate  of  inspection,  plus  the 
number  of  additional  passengers  allowed  by  the  '' special  permit 
in  writing.'^  Nor  does  the  section  impose,  as  does  the  preceding 
section,  any  penalty  or  forfeiture  for  a  violation  of  its  provisions. 

Section  4469  declares  the  penalties  imposed  by  section  4465 
(which  forbids  the  carrying  of  a  greater  number  of  passengers 
than  is  stat^  in  the  certificate  oj  inspection)  to  be  a  lien  on  the 
vessel,  but  it  makes  no  mention  of  any  penalties  or  liabilities 
incurred  by  carrying  a  greater  number  of  additional  passengers 
than  that  allowed  in  the  special  permit  for  excursions. 

Sections  4464, 4465,  and  4466,  by  their  terms,  or  by  necessary 
construction,  apply  exclusively  to  '' steamers  carrying  passen- 
gers,'^ or  passenger  steamers,  "  other  than  ferry-boats,"  and  the 
certificates  of  inspection  issued  to  these  vessels  are  required  to 
state  the  number  of  passengers  such  steamer  can  safely  carry. 

Section  4465  declares  the  penalty  incurred  by  taking  on  board 
more  passengers  than  is  stated  in  the  certificates  of  inspection. 

When  engaged  in  excursions,  the  "passenger  steamers"  may 
obtain  a  special  permit  for  the  excursion,  in  which  shall  be  stated 
the  additional  number  of  passengers  that  may  be  carried  on  the 
excursion,  etc.,  eta  Additional  to  what  ?  Plainly  additional  to, 
or  in  excess  of,  the  number  stated  in  the  certificate  of  inspection. 

But  the  certificates  of  inspection  issued  to  ferry-boats  do  not, 
and  are  not  required  to  state,  any  number  of  passengers  they  are 
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entitled  to  carry.  How,  then,  if  engaged  in  excursions,  can 
they  be  said  to  have  carried  any  greater  number  of  passengjers 
than  is  stated  in  their  certificates  of  inspection,  or  (if  a  permit 
has  been  obtained)  any  number  of  passengers  greater  than  the 
number  mentioned  in  the  permit  as  additional  to  the  number 
stated  in  the  certificate  of  inspection  ? 

It  is  plain,  I  think,  that  these  sections  cannot  be  applied  to 
ferry-boats  carrying  on  excursions  a  greater  number  of  passen* 
gers  than  that  authorized  by  their  permits.  A  law  authorizing 
permits  to  be  issued  to  ferry-boats,  and  perhaps  tug-boats  and 
freight-boats  engaged  on  excursions,  specifying  the  number  of 
passengers  they  are  entitled  to  carry,  and  imposing  penalties  for 
its  violation,  might  be  desirable  and  salutary. 

But  I  am  unable  to  see  how  the  section  of  the  Revised  Stat- 
utes,  under  which  this  action  is  brought,  can  be  made  to  reach 
the  case. 

It  is  said  that  a  ferry-boat  licensed  only  as  such,  when  engaged 
on  excursions,  becomes  pro  hae  moe  a  passenger-boat. 

If  this  be  so,  the  ferry-boat  so  engaged  may  possibly  be  con- 
sidered  as  employed  without  having  a  license  in  force.  Section 
4324  provides  that  *^  no  license  granted  to  any  vessel  shall  be 
considered  in  force  .  •  •  ,  for  carrying  on  any  other  business  or 
employment  than  that  for  which  she  is  specially  licensed." 

But  this  point  it  is  unnecessary  to  consider,  as  this  suit  is  not 
brought  for  any  such  violation  of  law,  but  for  the  penalty  imposed 
by  section  4466  of  the  Revised  Statutes. 

The  demurrer  is  sustained. 


In  re  Jack  Sen  et  al. 

GiBOUIT  COUBT,  NOBTHEBN  DisTBICT  OF   OALIFOBiaA. 

OcTOBEB  24,  1888. 

1.  Ohinesb— ExGLUSioK  Act  OF  1888— Chtnbse  Skahxx.— A  Ohinese  laborer,  who 
Bliips  on  an  American  veftsel  at  an  American  port,  for  a  ronnd  voyage,  and  nbo 
does  not  land  at  any  foreign  port,  but  remains  on  board  until  tbe  voyage  is  com- 
pleted, does  not  depart  from  the  United  States  within  the  meaning  of  (be  exda- 
sion  act  of  October  1»  1888. 
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Before  Sawyer,  Circuit  Judge. 
Habeas  corpus. 

Mr,  T.  D.  Riordan,  for  petitioners. 
3Ir.  J.  T.  Carey,  United  States  Attorney,  contra. 

Sawyer,  Circuit  Judge.    The  petitioners  are  ten  Chinese 
laborers,  subjects  of  the  emperor  of  China.     They  were  in  the 
United  States  on  November  17,  1880,  and  have  been  residents 
of  the  country  ever  since.     On  Auj^ust  29, 1888,  the  petitioners, 
at  the  port  of  San  Francisco,  shipped  on  board  the  steamship 
Coiima,  as  part  of  the  crew,  for  a  voyage  from  said  port  to  the 
port  of  Panama,  in  the  state  of  New  Granada,  and  return  to  San 
Francisco,  the  shipment  being  for  the  round  voyage,  and  Sau 
Francisco  the  port  of  their  discharge.     The  steamship  Colima 
is  an  American  vessel,  sailing  under  the  American  flag,  regu- 
larly engaged  in  the  transportation  of  passengers  and  merchan- 
dise between  the  said  ports  of  San  Francisco  and  Panama.     The 
said  vessel  sailed  from  the  port  of  San  Francisco  for  Panama 
and  return  on  August  30, 1888,  having  said  petitioners  on  board, 
as  a  part  of  her  crew  for  the  round  voyage.     She  arrived  at 
Panama  on  September  22,  1888,  and  sailed  from  Panama  on 
October  1,  1888,  on  her  return  voyage  to  San  Francisco,  where 
she  arrived  on  October  21, 1888,  with  said  petitioners  on  board, 
as  a  part  of  her  crew,  the  said  petitioners  having  remained  on 
said  ship,  and  not  landed  therefrom  in  any  foreign  land  from 
the  time  the  ship  left  San  Francisco  till  her  return  to  said  port. 
On  their  return  to  San  Francisco,  the  collector  of  the  port  refused 
to  permit  them  to  land,  on  the  ground  that  they  had  departed 
from  the  country,  and  under  the  exclusion  act  passed  October  1, 
1888,  it  had  become  unlawful  for  them  to  return  to  the  United 
States.     This  writ  of  habeas  corpus  was  thereupon  issued  upon 
their  petition,  to  determine  their  rights  under  the  act  mentioned. 
The  only  question,  is,  had  the  petitioners  departed  from  the 
United  States  within  the  meaning  of  that  act?    This  is  not  a 
new  question  in  this  court.     In  the  Case  of  the  Chinese  Cabin 
Waiter,  Ah  Sing,  who  went  to  Australia  on  the  City  of  Sydney, 
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touching  at  various  foi*eigD  ports^  without  the  certificate  required 
to  be  obtained  by  every  Chinese  laborer,  who  "shall  depart  from 
the  United  States,"  Mr.  Justice  Field,  after  an  elaborate  dis- 
cussion of  the  question,  with  the  concurrence  of  the  circuit  judge, 
held  that  the  petitioner  was  not  within  the  provision  of  the  act 
requiring  a  certificate,  as  he  was  all  the  while  upon  an  American 
vessel,  upon  which  he  shipped  in  the  United  States  for  the 
round  voyage  to  Australia  and  return  to  an  American  port, 
where  he  was  to  be  discharged.  {Oaae  of  Oiineae  Oabin  Waiter, 
7  Sawy.  536;  13  Fed.  Rep.  286.)  And  in  the  Owe  ofOie  Chi- 
nete  Laborers,  Ah  lie,  and  others,  who  shipped  on  the  same 
steamship  at  San  Francisco  for  a  voyage  to  Australia  and  return, 
where  the  petitioners  went  on  shore  temporarily,  in  Australia, 
with  the  permission  of  the  captain,  the  same  judges  held,  after 
mature  consideration,  that,  going  upon  shore,  not  with  an  intent 
to  remain  ashore,  under  the  circumstances  of  the  case,  with  the 
permission  of  the  captain,  did  not  bring  them  within  the  pro- 
visions of  the  act.  {Oase  of  Oiinese  Laborers,  7  Sawy.  542;  13 
Fed  Rep.  291.)  I  can  add  nothing  to  the  reasoning  of  Mr. 
Justice  Field  in  those  cases.  The  point  is  substantially  the 
same  as  in  this  case.  The  petitioners  in  the  cases  cited  had  not 
departed  from  the  United  States,  within  the  meaning  of  the  aot 
requiring  all  ^'departing''  Chinese  to  obtain  the  specified  certifi- 
cate, as  the  only  evidence  of  a  right  to  return.  So,  in  this  case, 
the  petitioners  have  been  within  the  jurisdiction  of  the  United 
States  during  their  entire  voyage,  being  on  an  American  vessel, 
and,  in  contemplation  of  law,  all  the  time  within  American  ter- 
ritory, without  any  intention  of  departing  therefrom.  There 
was  no  departure  from  the  United  States  within  the  meaning 
of  the  act  of  October  1,  1888.  They  are  unlawfully  restrained 
of  their  liberty,  and  must  be  discharged;  and  it  is  so  ordered. 
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The  United  States  v.  John  F£ij>£bwabd. 

Cnunm  Oouw,  Dnavicv  «r  On^eoir,. 
OcTOBBB  29»  1888. 

1.  fixcBPnosB  HI  a  Butufe  Bmamfi  a  Oboob.— Where  &  etetmto  deoleree  an 
tct  done  in  the  abwnoe  of  ceribdn  cireumstanoei  to  be  e  crime,  an  indictment 
charging  the  oonuniesion  of  such  *  crime  maat  negatiTe  the  existence  of  inch 
oiioamstMiees. 

SL  VwhAMvuh  Ekoi^osukb  or  thb  Vvbuo  LAime.  —An  indictment  nnder  the  act 
of  February  25, 1886  (28  8tat9.  321),  for  unlawfully  enclosing  a  portion  of  the 
pnfoUc  lands,  most  show  that  the  deCandani  is  not  within  any  of  the  exoept^ni 
namiiiAinff  sBoh  eneloaank 

Before  Deady,  District  Judge. 
Mr.  Lefffh  L.  MeArthwr,  lor  the  Uoil^  SM^tea. 
Mr.  James  F.  Watson,  for  the  defendanL 

Deady,  J.  Section  1  of  the  adi  of  FeiMroary  26, 1886  (23 
Stalls.  321),  prohibits  and  dedaree  vnlawfiil,  ^'aU  eDclosures  of 
the  piibiic  lands  •  •  •  •  bj  any  person  .  •  •  .  to  any  of  whidi 
land  ....  the  person  .  •  .  •  making  or  eoDtroliing  the  eojclo8-> 
are  had  no  claim  or  oolor  of  title  made  or  acquired  in  good 
faith,  or  an  asserted  right  thereto  by  or  under  claim,  made  im 
good  &ith,  with  a  view  to  entry  thereof  at  the  proper  land  office^ 
undw  dte  general  laws  of  the  United  States,  at  the  time  any- 
such  enclosure  was  or  shall  be  made,'^  and  section  4  of  the  woL 
declares  that  any  person  ^'violating  any  of  the  provisions''  of 
the  act  '^  shall  be  deemed  guilty  af  a  misdemeanor'^  and  finedi 
not^  exceeding  one  thousand  dollars  and  imprisoned  not  exoeedr- 
ing  one  year. 

By  the  indictment  in  this  case,  the  defendant  is  aocnsod  of  a 
violation  of  this  statute  in  enclosing  six  hundred  aud  forty  acres 
of  the  public  lands  in  township  20  sonth,  of  range  11  east,  of 
the  Wallamet  meridian. 

The  defendant  demurs  to  the  indictment,  faeoanse  the  fiiets- 
stated  therein  do  not  constitute  a  crime. 

The  demurrer  to  the  first  count,  because  of  a  derieal  omission,, 
is  confessed,  while  that  to  the  second  one  is  contested. 

It  is  allied  in  this  count,  that  on  August  1,  1685,  the- 
defendant  '^did  wrongfully  and  unlawfully  eceoland  ooostruct^ 
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an  enclosure  on  the  public  lands  of  the  United  States^  by  which 
he,  without  any  lawful  claim  or  color  of  title,  acquired  in  good 
faith,  enclosed  six  hundred  and  forty  acres''  of  the  public  lands, 
as  aforesaid. 

The  point  ^made  by  counsel  on  the  argument  of  the  demurrer 
is,  that  the  pleading  does  not  negative  all  the  exceptions  con- 
tained in  the  statute;  that  it  is  not  enough  to  say  that  the 
enclosure  was  made  ''  without  any  lawful  claim  or  color  of  title 
acquired  in  good  faith,"  but  the  indictment  must  go  further, 
and  negative  the  exception  immediately  following,  by  alleging 
that  the  enclosure  of  the  land  was  not  made  under  ''an  asserted 
right  thereto,  by  or  under  claim  made  in  good  faith,  with  a  view 
to  entry  thereof  at  the  proper  land  office  under  the  general  laws 
of  the  United  States." 

It  is  commonly  said  that  where  an  exception  is  contained  in 
the  exacting  clause  of  a  statute,  the  indictment  must  show  that 
the  defendant  is  not  within  it;  but,  if  it  is  found  in  a  subsequent 
clause  or  statute,  then  it  is  a  matter  of  defense,  to  be  shown  by 
the  accused.     {Nehon  v.  United  SUdes^  30  Fed.  Rep.  116.) 

In  UnUed  States  v.  Cook,  17  Wall.  173,  it  is  said  that  the 
exception  must  not  only  be  in  the  enacting  clause,  but  must  be 
''so  incorporated  with  the  language  defining  the  offense,  fJiat 
the  ingredients  of  the  offense  cannot  be  accurately  and  clearly 
described,  if  the  exception  is  omitted." 

Dr.  Wharton  (Crim.  Plead,  sec.  241),  gives  this  test.  Does 
the  statute  create  a  general  offense  or  one  limited  to  particular 
persons  or  conditions?  In  the  first  case  the  exception  need  not 
be  negative,  while  in  the  latter  it  must  be.  And  the  determina- 
tion of  this  question  does  not  depend  on  the  mere  structure  of 
the  statute.  "  If  it  be  clear  that  an  act  is  only  to  become  a  crime 
when  executed  by  persons  of  a  particular  class,  or  under  particu- 
lar conditions,  then  this  class  or  those  conditions  must  be  set  out 
in  the  indictment,  no  matter  in  what  part  of  the  statute  they 
may  be  expressed." 

At  the  passage  of  the  act  of  1886,  the  public,  or  a  large  daas 
thereof,  were  permitted  and  authorized  by  law  to  go  upon  and 
enclose  portions  of  the  public  lands,  with  a  view  of  aoquiring 
title  thereto  under  the  pre-emption,  homstead,  and  other  acts  of 
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Congress.  An  enclosure  made  under  such  circumstances  is  made 
under  *'an  asserted  right"  to  the  land,  and  "  with  a  view  to  entry 
thereof  at  the  proper  land  office"  under  the  law  applicable  thereto. 
Then  comes  this  act  and  prohibits  and  makes  criminal  the  making 
or  maintaining  of  any  enclosure  on  the  public  lands  under  any 
other  circumstances.  This,  in  my  judgment,  leaves  the  matter  in 
a  similar  condition  to  that  of  the  sale  of  spirituous  liquors  where 
the  same  is  prohibited  and  punishable  if  done  without  a  license. 
An  indictment  for  such  a  crime  must  charge  that  the  sale  was 
made  without  a  license.  And  so  here  an  indictment  charging 
a  person  with  making  an  illegal  enclosure  on  the  public  lands 
should  allege  that  the  act  was  done  without  the  presence  of  the 
conditions  or  circumstances  which  justify  or  license  it. 

Neither  is  the  crime  defined  by  the  act  a  '^ general"  one. 
The  crime  it  defines — an  enclosure  of  the  public  lands — is 
limited  to  particular  persons;  such  as  have  '^no  claim  or  color 
of  title"  to  the  land  enclosed,  "made  or  acquired  in  good  faith^ 
or  an  asserted  right  thereto  by  or  under  claim,  made  in  good 
faith  with  a  view  to  entry  thereof  at  the  proper  land  office,  under 
the  general  laws  of  the  United  States." 

The  form  of  the  pleading  in  this  respect  will  make  but  little 
difference  in  the  trial  of  the  case,  as  slight  proof  of  these  negative 
allegations  will  shift  the  burden  of  proof  onto  the  defendant. 
But  in  the  mean  time  he  cannot  be  legally  accused  of  unlawfully 
erecting  an  enclosure  on  the  public  lands,  and  put  on  his  trial 
therefor,  unless  it  appears  from  the  indictment  that  he  is  not 
within  the  exceptions  contained  in  the  act,  making  such  enclosure 
a  crime.  See  Nebon  v.  United  States^  mpray  where  this  question 
was  considered  by  this  court.    The  demurrer  is  sustained. 
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Q.  W.  HuuT  V.  This  Orbqon  Pacipio  Railway  Company. 

Obodr  Ooubs,  IhsTBXor  or  OBSooir. 
OcTOBKft  S9,  1868. 

1.  MzASTnu  or  Baxaocb  tob  ▲  Bbsioh  or  OoMTBAor.'Tfae  ptrty  injared  by  the 
breech  of  a  ooBinot  U  entiiifid  to  raooTer  all  hie  dftinegee,  iaeliidiBg  guoe  pre- 
TCDted  M  well  ae  loeeee  eneteined,  proTided  lacb  ctomagee  mej  fairly  be  imppoaed 
to  bare  been  within  the  contemplation  of  the  partiea  when  they  made  the  oon- 
traet,  and  are  eertain  both  la  their  iwtiife  and  in  le^eot  to  tfaecaoM  from  whiek 
they  prooeed. 

S.  Cabb  in  Judomjdit, — The  plaintiff  anea  the  defendant  for  damagea  on  an  alleged 
breadi  of  a  contraet,  whereby  the  former  agreed,  in  consideration  of  certain  pay- 
menti  to  be  m^Qfi  m  tha  work  pvogreaeed,  to  ooDatmat  flfty-two  milea  of  railway 
for  the  latter.  The  defendant  seta  np  a  coanter-clalm  for  the  failure  to  oonatraet 
the  road,  and  claims  damagea  therefor :  (1)  For  the  loaa  of  the  nae  of  the  road ; 
(2)  for  the  loaaof  oertiia  fhiight  whieh  it  had  made  "KnaogemeDta"  to  carry 
oyer  the  road ;  and  (8)  for  the  anfn  fi  will  ooet  to  complete  the  road  in  exoeaa 
of  the  contract  price.  Chi  motion  of  plaintiff  the  last  two  daiiaee  were  atricken 
Ont  of  the  coanter^slaim ;  the  one,  as  arising  on  a  collateral  contract  not  within 
the  oontemplatioa  of  tkie  partiea,  ^^d  the  other  a*  beia^  anoartain,  and  also  coo- 
tingent  on  the  fatare  oonatmction  of  the  road  by  the  defendant. 

Befora  Deady^  Dbtnofc  ^iidge. 

-Jfr.  George  H.  WUliamSf  for  the  plaiDtlff. 

Mr.  John  W.  WhaU0jf  and  Mr.  WUUarn  T.  Meier,  for  the 
defendant. 

Deady,  J.  The  plaintiff,  a  citizen  of  Ohio,  brings  this  action 
against  the  defendant,  a  corporation  formed  nnder  the  laws  of 
Oregon,  to  recover  $160,000  damages  for  an  alleged  breach  of  a 
contract  entered  into  by  the  parties  on  Angust  ^,  1887,  whereby 
the  plaintiff,  for  a  consideration  therein  specified,  undertook  to 
construct  two  sections  of  the  defendant's  railway,  on  the  eastern 
extension  thereof,  dne  of  forty-two  miles  m  length  tod  the  other 
of  ten,  the  first  twenty  miles  to  be  completed  by  November 
15,  1887,  the  next  twenty-two  miles  by  April  1,  1888,  and  the 
last  ten  by  May  1,  1888.  The  breach  alleged  is,  that  the 
defendant  wholly  failed  to  make  payments  on  the  work  as  it 
progressed,  according  to  the  agreement,  or  to  furnish  transpor- 
tation, iron,  steel,  or  ties,  as  provided  therein,  wherefore  the 
plaintiff  was  compelled  to  give  up  the  performance  of  the  con- 
tract, after  doing  |80,000  worth  of  work  thereunder,  and  did 
quit  the  work  on  December  12,  1887. 
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The  answer  of  the  defendaQt  was  filed  April  6,  1888,  and 
ooQtaine  a  counter-claim,  miscalled  a  '' further  def^nde/'  founded 
on  alleged  breach  of  tlie  contract  in  question  bj  the  plaintiff, 
wherein  it  is  alleged  that  the  plaintiff,  after  performing  work 
and  labor  and  furnishing  material  to  the  estimated  value  of 
150,643.56,  failed  and  refused  to  comply  with  said  contract, 
and  about  December  10,  1887,  abandoned  the  same  and  notified 
defendant  thereof;  that  the  work  is  still  unfinished,  nothing 
liaving  been  done  thei^eon  since  the  abandonment  by  the  plaintiff. 

The  counter-claim  concludes  with  three  demands  for  special 
damages :  (1)  That  the  work  cannot  now  be  completed  in  less 
than  a  year,  during  which  time  the  defendant  will  be  deprived 
of  the  ''use  and  operation"  of  that  portion  of  Its  road,  to  its 
damage  |50,000;  (2)  that  the  defendant,  relying  on  the  good 
faith  of  the  plaintiff  in  the  premises,  made  '^ arrangements"  ta 
carry  over  its  road  from  the  eastern  terminus  of  the  portion  the 
plaintiff  agreed  to  construct  ''a  large  amount  of  freight  to  and 
from  the  sea-board  at  Yaquina  Bay,  Oregon,  during  the  season 
of  1888,  to  wit,  to  the  amount  of  $50,000,  and  that  owing  to 
the  failure  of  the  plaintiff  to  perform  his  contract  the  defendant 
canno^  carry  said  freight,  to  its  damage  $50,000 ;  (3)  that  the 
defendant  will  be  compelled  to  jmy  out  large  sums  of  money  in 
excess  of  the  contract  price  to  complete  the  work  that  the 
plaintiff  undertook,  and  in  so  doing  will  be  put  to  a  large 
amount  of  trouble  and  expense,  to  its  damage  $100,000. 

The  plaintiff  moves  to  strike  out  of  the  counter-claim  each  of 
these  claims  for  damages,  and  the  allegations  in  which  they  are 
set  forth,  because  they  are  (1)  ''  irrelevant  and  immaterial,"  and 
(2)  "  for  conjectural  or  speculative  damages." 

The  questions  involved  in  this  motion  have  been  thoroughly 
argued  by  counsel.  The  difficulty  in  this  and  like  cases  lies  not 
in  the  ascertainment  of  the  law  of  the  subject,  but  the  applica- 
tion thereof.    (Sedgwick  on  Damages,  65.) 

Counsel  for  the  plaintiff  and  defendant  both  cite  and  rely  on 
the  cases  of  Griffin  v.  Colvery  16  N.  Y.  489,  and  Snell  v.  Cot- 
iinghcm,  72  111.  161. 

In  the  New  York  case  it  was  held  that  on  a  breach  of  con- 
tract to  deliver  a  steam-engine  at  a  certain  day,  for  the  purpose 
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of  driving  a  planing  mill  and  certain  other  machinery,  the 
ordinary  rent  or  hire  which  oould  have  been  obtained  for  the 
use  of  such  mill  and  machinery,  the  operation  of  which  was 
suspended  for  a  week  for  want  of  the  engine,  might  be  recovered 
as  damages,  but  not  the  estimate  of  what  might  have  been 
earned  by  the  use  of  the  engine  and  machinery  in  the  mean  time, 
had  the  contract  been  complied  with. 

In  the  course  of  an  able  and  interesting  opinion  in  the  case, 
Selden,  J.,  states  the  general  rule  on  the  subject  as  follows: 
^'The  party  injured  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,"  subject  to 
only  two  conditions;  ^'the  damages  must  be  such  as  may  fairly 
be  supposed  to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract,  that  is,  must  be  such  as  might 
naturally  be  expected  to  follow  its  violation;  and  they  must  be 
certain,  both  in  their  nature  and  in  respect  to  cause  from  which 
they  proceed.'* 

In  the  Illinois  case  it  was  held  that  where  a  contractor  fails 
to  construct  a  railway  within  the  time  limited  in  the  contract 
therefor,  but  does  complete  it  afterwards,  the  measure  of  dam- 
ages for  the  breach  is  the  value  of  the  use  of  the  road  from  the 
time  it  ought  to  have  been  finished  until  it  was  done,  but  not 
the  loss  to  the  owner  of  the  road,  by  reason  of  his  inability  to 
comply  with  a  contract  between  himself  and  a  third  person  for 
the  use  of  the  road  from  the  time  it  should  have  been  com- 
pleted, even  though  the  contractor  may  have  known  of  the  exist- 
ence and  terms  of  such  contract,  unless  he  expressly  agreed  to 
such  a  measure  of  damages. 

And  still  the  difficulty  remains,  do  the  damages  claimed  in 
this  case  flow  directly  and  naturally  from  the  alleged  breach  of 
the  contract?  and  are  they  the  proximate  consequence  thereof, 
and  not  speculative  or  contingent? 

The  tendency  of  judicial  decisions  seems  to  be  in  favor  of 
allowing  a  party  to  show,  if  he  can,  that  he  has  suffered  some 
damage  by  the  breach  of  a  contract,  either  in  gains  prevented  or 
losses  sustained,  whenever  such  gains  or  losses  directly  relate  to 
or  arise  out  of  the  subject-matter  of  the  contract,  and  not  some- 
thing collateral   thereto.    (Ruff  v.  Binaldo,  55  N.  Y.  664; 
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Hexter  v.  KnoXy  63  N.  Y.  561 ;  Hinckley  v.  BeckwUh,  13  Wis. 
34;  Shepard  v.  if.  Oaa  Light  Cb.  15  Wis.  349;  Davis  v.  Ta^ 
cott,  14  Barb.  611;  Sedgwick  on  Damages^  77;  Field  on  Dam- 
ages, 7,  see.  10.) 

Still  it  has  been  foand  impracticable  to  devise  any  definite 
and  compreheosive  rule  applicable  alike  to  the  facts  of  all  cases. 
Therefore,  in  each  case,  the  measure  of  damages  must,  to  some 
extent,  depend  on  its  own  circumstances.  (Field  on  Damages, 
10,  sec.  13.) 

The  damages  claimed  on  account  of  the  estimated  difference 
in  the  cost  of  constructing  the  road  by  the  defendant  and  the 
contract  price  are,  in  my  judgment,  too  uncertain  to  be  allowed. 
It  can  only  be  conjectured  what  the  cost  of  constructing  the  road 
some  time  in  the  future  will  be.  Owing  to  the  fluctuations  in 
the  price  of  labor  and  materials,  it  may  cost  more  or  less  to  con- 
struct the  road  in  1888-89  than  in  1887-88.  Besides  this  they 
are  contingent.  The  defendant  may  never  construct  the  road, 
and  until  it  does,  and  necessarily  at  a  greater  cost  than  the  con- 
tract price,  it  cannot  be  said  to  have  sustained  any  damage  by 
the  breach. 

The  contract  gave  the  defendant  the  right,  whenever  in  the 
judgment  of  its  general  manager  the  work  was  delayed  so  as 
^'  to  imperil "  its  completion  within  the  time  limited,  ''to  assume 
entire  control  of  the  work''  and  complete  it;  and  any  outlay, 
so  incurred  by  the  defendant  in  excess  of  the  contract  price  of 
the  work,  shall  be  a  charge  '' against  any  balance '^  due  the  con- 
tractor for  work  done  under  the  contract.  This  provision  in  the 
contract  indicates  plainly  that  the  parties  did  not  contemplate 
the  payment  of  any  damages  for  the  delay  or  failure  to  construct 
the  road,  until  it  was  ascertained  by  the  completion  of  the  same, 
what  amount,  if  any,  it  cost  in  excess  of  the  contract  price. 

The  claim  for  $50,000  damages,  allied  to  have  been  sustained 
by  the  defendant  not  being  able  to  keep  its  ''arrangement''  to 
carry  that  amount  of  freight  over  the  road  in  1888,  cannot  be 
allowed.  It  consists  of  gains  prevented  on  a  collateral  contract 
for  the  carriage  of  freight  over  the  road  by  the  defendant.  These 
profits,  if  realized,  would  not  have  been  the  direct  fruit  of  the 
contract  between  the  plaintiff  and  the  defendant.    They  could 
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not  haTe  been  within  the  ootatemplation  of  the  partieB  to  the 
eoDtract  of  oonstruction^  at  the  time  tbej  totered  into  it^  The 
authorities  are  at  one  eo  this  point,  and  paiticniarly  the  ease  of 
Bndl  V.  OotUnghamy  mpnu 

The  claim  for  damagei  for  the  loee  of  the  nae  of  the  road  pre- 
sents a  different  qnestion.  Where^  from  the  nature  of  the  case, 
the  yalne  of  suoh  nse  can  be  shown  with  reasonable  certainty, 
the  authorities  &vor  the  allowance  of  the  elaim.  (See  Qr^fin 
V.  Ooker  and  Sndl  v.  Oottinghamf  supra.) 

It  is  impossible  to  say,  on  thia  motion^  in  advanoe  of  the  evi- 
dence, whether,  owing  to  the  condition  of  this  pieee  of  ancion- 
strocted  road,  the  defendant  can  show  with  reasonable  certainty, 
as  in  the  case  of  the  rent  of  an  ordinary  house  or  mill,  what  the 
use  of  the  same  was  or  would  have  been  leasonably  worth  dur- 
ing the  time  its  completion  was  actually  delayed  by  the  failnrs 
of  the  plaintiff  to  comply  with  his  contract,  but  I  think  it  ought 
to  be  allowed  to  trj-^to  have  the  opportunity  to  do  so. 

The  counterclaim  does  not  directly  all^  that  the  defendant 
is  the  owner  or  operator  of  any  railway,  of  which  the  section 
the  plaintiff  contracted  to  construct  is  a  part  or  extension  to  the 
eastward,  but  so  much  may  bd  implied  from  what  is  allied. 
Nor,  granting  the  implication^  does  it  appear  therefrom  where 
the  western  or  other  terminus  of  said  road  is,  except  as  it  may 
be  implied  from  the  statement  in  the  second  daim  fbr  damages, 
that  the  defendant  had  made  arrangements  to  carry  over  said 
road  from  the  eastern  terminus  ^of  the  portion  thereof  ikfi 
plaintiff  agreed  to  build,"  ^'a  largeamount  of  fraght  to  and  from 
the  sea-board  at  Yaquina  Bay^^ 

Under  these  circumstatioes  the  right  €f£  the  defendant  to  dam^ 
ages  for  the  loss  of  the  use  of  the  uneonstmeted  road  will  dep^d 
on  the  nature  of  the  dase  made  by  the  evidence. 

The  motion  to  strike  out  is  denied  as  to  the  first  daim  for 
daibages  and  allowed  as  to  the  other  two. 
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The  Bbugklat  Gastle. 
LuTTKE  f7-  The  Bbucklay  Castle. 

DmnioT  OousT,  Bottthxbm  DiEnrBior  ov  Caufohnia. 

NOTEXBEB  6,  1888. 

1.  Adkisaltt— Objection  to  Jubisdiction— Waiyeb.  — On  a  libel  for  wages, 
after  the  claimant  has  pleaded  to  the  merHs,  and  lesftimony  has  been  tdken  on 
the  issues  made  bj  the  pleadings,  it  is  too  late  to  objeel  to  the  jariadi6tioB  of  tha 
court,  on  the  ground  that  the  wages  were  earned  by  a  foreig|n  seamen  on  boar4 
a  foreign  Yessel. 

%  8kamem-~Thb  Oontsaot— EtTfiftMoa-^WUere  the  aUe0EiMoB8  of  tike  itbel  msA 
tlie  testimony  of  libellant  as  to  the  length  of  the  voyage  are  oontradictory,  and 
iibellant*B  explanations  of  his  reasons  for  not  leaving  the  vessel  ai  the  end  of  his 
alleged  voyage  also  ooatradletory,  the  court  is  not  justified  in  disregardi&g  the 
written  avticlee. 

Before  Boss,  District  Judge< 

Id  admiralty.  Libel  by  Augtist  Luttke  against  the  Britiah 
bftrk^  Bruoklay  Castle^  for  wages  as  seamaa. 

Mr.  W.  J.  Hansaleer,  for  libellant. 

Messrs,  Anderson  &  Story,  for  claimant. 

Bo6S,  J.  The  libellant,  an  ordinary  seaman,  signed  articles 
for  a  voyage  from  "Penarth  (Cardiff)  to  Montevideo,  ^^  any 
ports  or  places  within  the  limits  of  75  degrees  north  and  60 
degrees  south  latitude,  the  maximum  time  to  be  three  years,  trad- 
ing in  any  rotation,  and  to  end  in  the  United  Kingdom  or  on  the 
continent  of  Europe,  between  the  Elbe  and  Brest,  at  master's 
option,  calling  for  orders  if  required."  On  the  part  of  the  claim-* 
ant  it  is  objected  that,  the  suit  being  for  wages  earned  by  a  foreign 
seaman  on  board  a  foreign  vessel,  the  court  should  decline  to 
take  jurisdiction,  and  remit  the  libellant  to  the  tribunals  of  his 
own  country.  But  this  objection  was  not  raised  until  after 
claimant  had  pleaded  to  the  merits,  and  until  after  testimony 
liad  been  taken  on  the  issues  made  by  the  pleadings*  Under 
such  circumstances  the  objection  will  not  be  regarded^  Apart 
from  this  objection,  the  only  defense  set  up  is  that  the  libellant 
deserted  the  vessel  at  the  port  of  San  Di^o,  without  cause,  and 
in  viukttion  of  the  shipping  articles.    The  case  had  been  sub- 
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mitted  upon  these  articles  and  the  testimonj  of  the  libellant. 
The  libel,  which  is  sworn  to  by  the  libellant,  charges  that  libel- 
lant shipped  on  or  about  December  21,  1887,  at  the  port  of 
Montevideo,  South  America,  for  a  voyage  to  the  port  of  New 
Castle,  New  Zealand,  and  thence  to  San  Diego,  in  the  state  of 
California,  United  States  of  America,  at  the  agreed  wages  of 
three  pounds  per  month,  or  its  equivalent  in  lawful  money  of  the 
United  States,  and  that  for  the  due  performance  of  said  voyage 
libellant  signed  the  articles  already  referred  to ;  that  the  bark 
arrived  at  the  port  of  San  Di^o  on  the  27th  of  July,  1888,  and 
was  there  safely  moored ;  and  that  the  term  of  libellant  having 
expired,  the  master  discharged  him  from  the  service  of  the  said 
vessel  without  payment,  after  demand  made,  of  the  wages  due 
him  for  the  voyage. 

In  his  testimony  libellant  states  that  he  shipped  for  a  voyage 
from  Montevideo  to  New  Castle  only,  and  that  the  understand- 
ing between  himself  and  the  captain  was  that  the  voyage  was  to 
end  at  that  port ;  that  he  signed  the  articles,  but  that  they  were 
not  read  or  explained  to  him ;  and  that  the  consul  at  Monte- 
video simply  asked  him  his  age,  and  where  he  was  born,  and  told 
him  to  sign,  which  he  did.  Although  the  shipping  articles  are 
by  no  means  conclusive  as  to  the  contract  between  the  parties,  it 
will  not  do  to  disregard  them  upon  such  testimony  as  that  of 
the  libellant  in  this  case.  When  he  verified  the  libel  he  swore 
that  he  shipped  from  Montevideo  to  New  Castle,  and  thence  to 
San  Diego.  In  his  testimony  he  swears  that  the  contract  was 
that  the  voyage  should  end  at  New  Castle.  In  his  direct  exami- 
nation he  states  that  the  reason  he  did  not  leave  the  vessel  at  New 
Castle  was  that  he  was  sick ;  and  added :  '^  The  captain  called  me 
aft  when  we  were  two  days  out  at  sea,  and  said  he  made  a  mis- 
take in  taking  me  out  of  the  harbor.'^  On  cross-examination, 
when  asked  why  he  did  not  go  ashore  at  New  Castle,  he  answered : 
"The  captain  would  [not]  discharge  me.  He  said  I  signed 
three  years'  shipping  articles."  Such  contradictory  statements 
as  these  show  that  but  little  reliance  can  be  placed  upon  the 
testimony  of  the  libellant  in  his  own  favor.  And  that  it  was 
not  his  understanding  that  the  voyage  was  to  end  at  New  Castle 
is  very  clearly  shown  by  the  fact  admitted  by  him,  that^  aftier 
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reaching  the  port  of  San  Diego,  he  sought  to  be  discharged  upon 
the  ground  that  the  condition  of  his  health  was  such  as  not  to 
permit  him  to  continue  further  on  the  voyage.  The  testimony 
is  clearly  insufficient  to  justify  the  court  in  disregarding  the 
written  articles.  That  libellant  deserted  the  bark  at  San  Diego 
without  any  valid  excuse,  and  was  not  discharged  as  sworn  in 
the  libel,  abundantly  appears  from  his  own  testimony.  There 
should  be  a  decree  dismissing  the  libel  at  libellant's  cost;  and  it 
is  so  ordered. 


Amador    Medean   Gtold    Mining    Company    v.    South 
Spring  Hill  Gold  Mining  Company  et  al. 

CzsouxT  OouBT,  NoBTHBiur  DxazBioT  or  OAiiiroBzaA. 

NOTEKBXB  6,  1888. 

1.  Mines  A2n>  Mihino— MnoHa  Lodes— Deppino  into  Agbzodltubal  Lands.— 

An  owner  nnder  a  patent  of  mineral  lands,  inclnding  a  gold-bearing  vein  or  lode, 
having  its  apex  within  the  boundaries  of  the  land  patented,  is  not  entitled  to 
follow  his  rein  or  lode  down  on  the  dip,  across  his  exterior  bonndaries,  into  the 
lands  of  an  adjacent  proprietor,  holding  an  elder  title  under  a  patent  for 
agricnltural  lands. 

2.  PuBUO  Laxids— AoBiouiiruBAL  Liinw— Eqttitablb  Teflb.— The  equitable  title 

to  pablio  lands  vests  in  the  purchaser  immediately  upon  the  lawful  entry,  pay- 
ment of  purchase  money,  and  issue  of  certificate  of  purchase  thereon.  After 
such  entry,  no  proprietary  or  pecuniary  interest  remains  in  the  United  States, 
and  no  subsequent  grant  of  any  character  can  aflisot  the  right  of  such  prior 
purchaser. 

Before  Sawyer,  Circuit  Judge. 

At  law.    On  final  hearing. 

Action  by  the  Amador  Medean  Gold  Mining  Company 
against  the  South  Spring  Hill  Mining  Company  and  others  to 
recover  possession  of  property. 

Messrs.  Onleyy  Chdckering  &  Thomas,  for  plaintiff. 

Mr.  A,  C.  Adams  and  Messrs,  Egan  &  Rust,  for  defendants. 

Sawyer,  Circuit  Judge.  It  appears  from  the  agreed  state- 
ment of  facts,  that  one  Calvin  Hammack,  under  a  warrant 
issued  in  pursuance  of  the  provisions  of  the  Revised  Statutes 
relating  to  bounty  lands  for  soldiers  of  |iie  war  of  1812,  made 
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applicatioD,  at  ibe  Imod  office  in  SacmmeDto,  to  puichase  from 
the  United  Sftatas  certain  agrioultaral  landei  which  application 
wae  approyedy  the  payment  of  porebaae  moaej  for  the  ezceaa 
madcy  and  the  nsnal  eeiitficate  of  purchase  laBoed  on  June  15, 
1874.  Afterwards,  in  paisoance  of  this  entiy,  a  patent  of  the 
United  States  was  duly  issued  on  September  13, 1S76,  embraciog 
the  premises  in  contiroyeiBy.  The  title  acquired  by  this  entry, 
and  the  patent  to  the  premises  in  controversy,  by  proper  mesne 
conveyances,  became  vested  in  the  plaintiff  prior  to  the  commission 
of  the  acts  complained  of,  and  it  was  in  plaintiff  at  the  com* 
mencement  of  this  action.  After  the  said  entry  and  payment  for 
the  land  by  Hammack,  and  the  issue  of  the  certificate  of  purchase 
on  June  15,  1874,  and  before  the  issue  of  said  patent  in  pursu- 
ance of  such  purchase  and  entry,  to  wit,  on  July  18,  1876,  one 
McKim  located  and  acquired  the  right  to  a  gold  mining  claim, 
situated  on  laud  adjacent  to  tiie  lands  so  entered  by  and  patented 
to  said  Hammack.  Haying  acquired  the  right  to  the  mineral 
location,  McKim  conveyed  his  title  to  the  South  Spring  Hill 
Mining  Company,  after  which,  upon  applioaticm  regularly  made, 
and  the  performaoce  of  all  the  conditions  required  by  the  stat- 
Hte^  a  patent  embracing  said  McKim's  mining  location  was  duly 
issued  to  said  company  by  the  United  States  under  the  act 
authorizing  the  sale  of  mineral  lands.  All  the  title  and  rights 
acquired  under  said  mineral  patent  were  ccmveyed  to,  and 
became  vested  in,  defendant,  before  the  performance  of  the  acts 
complained  of.  The  defendant,  after  thus  acquiring  the  title, 
proceeded  to  work  its  claim,  and  develop  the  Iliiii6;  and,  in  so 
doing,  discovered  the  apex  of  a  vein  or  lode  within  the  exterior 
boundaries  of  the  location  as  patented.  The  defendant,  in 
working  this  lode,  followed  it  down  on  the  dip,  without  depart- 
ing therefrom  until  it  crossed  the  line  of  the  adjacent  agricult- 
ural land  held  by  the  plaintiff  under  th^  said  patent  issued  upon 
the  entry  by  Hammack,  and  worked  the  lode  beneath  the  sur- 
face within  the  plaintiff's  land.  The  value  of  the  ore  removed 
is  two  hundred  dollars,  and  of  the  land  in  dispute  toot  less  than 
five  thousand  dollars.  The  action  is  to  reeover  possession  of  tbd 
portion  of  the  premises  from  which  plaintiff  has  been  ousted  by 
these  acts,  and  damages  for  the  injury  sustained. 
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The  only  qaestion  is,  whether,  under  the  Revised  Statutes,  a 
party  discovering  and  acquiring  title  by  patoit  from  the  United 
States  to  a  aaineval  gold-bearing  vein  or  lode  having  its  apex 
within  the  kind  purchased,  is  entitled  to  follow  the  vein  or  lode 
down  on  its  dip,  across  the  boundaries  of  his  own  lands  into  the 
agricultural  lands  of  an  adjoining  proprietor,  who  has  the  elder 
title?  In  my  judgment  he,  clearly,  has  imL  The  equitaUe 
title  to  the  agricultural  lands,  held  by  plaintiff,  fully  vested  on 
the  entry  and  payment  by  Hammack  on  June  15,  1874.  After 
that  the  United  States  merely  lield  the  dry  legal  title  in  trust 
for  the  purchaser  without  any  pecuniary  or  beneficial  interest 
in  it.  From  tiie  moment  of  the  entry,  payment,  and  issue  of 
the  certificate  of  purohaae,  these  lands  oeaaad  to  be  public,  and 
became  private  property.  (P.  C  MiUing  &  Jf.  Co,  v.  Spargo, 
and  Same  v.  Hok,  8  Sawy.  647 ;  16  Fed.  Bep.  948,  and  eases 
cited;  also,  Wirth  v.  Branson,  98  U.  S.  118;  Deffiebach  v. 
nawhcy  115  U.  S.  406.)  By  the  entry  and  payment  by  Ham- 
mack,  there  being  no  known  mine  on  the  Isnd^  the  entire  inter- 
est to  the  center  of  the  earth  vested  in  him,  and  there  was 
nothing  left  in  the  United  States  for  a  swbseqiient  grant  to  other 
|)arties  to  operate  upon.  The  only  exceptions  in  the  patent 
relate  to  easements  and  other  prior  rights  already  vested  in  other 
parties,  before  the  date  of  the  entry,  as  was  held  in  the  case  of 
P.  C.  Milling  &  M.  Co.  v.  Spargo,  cited.  No  other  exceptions 
•re  authorized  by  the  statute  to  be  inserted,  and  exceptions  not 
so  autkorized,  if  inserted,  would  be  void.  {Cowell  v,  Lammer%, 
10  Sawy.  264;  21  Fed.  Rep.  200;  Deffd>ack  v.  Hawke,  115 
U.  S.  402,  406.)  Seotion  2322,  Revised  Statntes,  relied  on  by 
defendant,  does  not  authorize  any  such  exception,  and  it  only 
applies,  at  most,  to  public  lands,  and  to  rights  acquired  to  such 
lands  before  other  parties  acquire  interests  therein.  It,  certainly, 
does  not  apply  to  agricultural  lands  disposed  of  years — perhaps 
half  a  century  before — by  the  government  and  before  any  ease- 
ment, or  other  right,  has  become  vested  in  other  parties.  The 
United  States  ean  undoubtedly  grant  easements,  and  other 
limited  rights,  in  any  portion  of  the  public  lands,  and  subsequent 
purohasers  must  take  them  burdened  with  such  easements  or 
other  rights;  but  when  it  has  <mce  disposed  of  its  entire  estate 
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in  the  lands  to  one  party,  it  can,  afterwards,  no  more  burden  it 
with  other  rights  than  any  other  proprietor  of  lands.  {Mining 
Debris  Case^  9  Sawy.  493 ;  18  Fed.  Rep.  763.)  The  defendant 
acquired  no  rights  in  the  premises  in  question  under  the  section 
cited,  or  any  other  statute  of  the  United  States,  brought  to  the 
notice  of  the  court,  as  against  the  prior  grant  under  which  the 
plaintiff  holds.  The  result  is  that  there  must  be  a  judgment 
for  plaintiff,  and  it  is  so  onlered. 


L.  Goldsmith  et  al.  v.  M.  B.  Holmes  et  al. 

OiBonir  OouxT,  Dibtbiot  or  OsBOoir. 
NOTXMBSB  5, 1888. 

1.  Bklation  of  Pabhsb  to  NbgotiabIiB  IiraTBincxim.~-Th6  trae  relation  of  par- 

tiee  to  a  negotiable  instnunent  may,  as  between  themaelTeB,  be  proven  by  pirol. 
wheneyer  it  ia  neoesaary  to  a  oorrect  determination  of  the  right  or  liability  of 
either  of  them  thereon,  and  this  may  be  done  to  enable  a  party  to  snch  an  instm- 
ment  to  maintain  an  action  thereon  in  the  United  States  circnit  court. 

2.  Oasb  in  JxTDOKBirr.  —  W.  F.  Owens,  wishing  to  borrow  ten  thousand  doUazs  of 

the  plaintifis,  offered  to  give  a  note  therefor  with  the  defendants  as  security,  and 
the  plalntiiSb  consenting,  he  delivered  them  a  note  for  the  amount,  signed  by  the 
defendants  and  payable  to  his  order,  which  he  at  the  same  time  indorsed,  and 
also  subscribed  a  waiver  of  notice  and  protest  written  thereon,  and  received  the 
amount  to  lus  own  use ;  the  note  not  being  paid  when  due,  the  plainti£b  brou^t 
this  action  against  the  defendants,  to  recover  the  amount  thereof;  the  defend- 
ants demur  to  the  complaint  for  want  of  jurisdiction  in  the  court.  Heid^  that 
the  plaintifb  are  the  payees  and  not  the  assignees  of  the  note,  and  that  there 
never  was  any  assignment  thereof,  within  the  restriction  on  the  Jurisdiction  of 
this  court,  over  an  action  to  recover  the  contents  of  a  promissory  note,  contained 
in  the  last  clause  of  section  1  of  the  Judiciaiy  act  of  1887  (28  Stats.  653). 

Before  Deady,  District  Judge. 
Mr,  Leioia  B.  Oox,  for  the  plaintiffs. 
Jfr.  Parish  L.  WiHiSy  for  the  defendants. 

Deady,  J.  This  action  is  brought  by  the  plaintiffs,  citizens 
of  New  York,  against  the  defendants,  citizens  of  Or^n,  to 
recover  the  contents  of  a  promissory  note  made  by  the  latter  for 
ten  thousand  dollars. 

It  is  alleged  in  the  complaint  that  on  or  about  August  1, 
1886,  W.  F.  Owens  applied  to  the  plaintiff  for  a  loan  of  ten 
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thousand  dollars,  and  offered  to  give  therefor  a  promissory  note, 
with  such  additional  parties  thereto  as  should  be  approved  by 
the  plaintiffs,  to  which  application,  on  the  condition  stated,  the 
plainti£&  acceded;  that  thereupon,  on  August  9,  1886,  Owens 
procured  the  defendants  to  ^'execute''  and  deliver  to  him  a 
promissory  note  for  that  sum,  payable  with  interest  in  six 
months,  to  his  order,  and  signed  by  them  as  makers;  that  there- 
after Owens  indorsed  said  note  by  writing  his  name  in  blank 
thereon,  and  at  the  same  time  subscribed  his  name  to  the  follow- 
ing indorsement  thereon:  "For  value  received,  I  hereby  waive 
on  the  within  demand,  notice,  and  protest,'^  and  delivered  the 
same  to  the  plaintiffs  as  security  for  the  payment  of  the  pro- 
posed loan,  whereupon  the  plaintiffs  accepted  said  note  and 
advanced  thereon,  to  Owens,  the  sum  of  ten  thousand  dollars ; 
that  the  defendants  "executed"  said  note  for  the  accommoda- 
tion of  Owens,  to  enable  him  to  procure  said  loan  thereon  and 
not  otherwise,  and  the  latter  was  in  fact  the  maker  of  said  note 
to  the  plaintiffs,  and  never  had  any  cause  of  action  thereon 
against  the  defendants,  and  that  said  note  is  wholly  unpaid. 

The  defendants  demur  to  the  complaint,  for  that :  (1)  The 
court  has  no  jurisdiction  of  the  subject  of  the  action,  nor  the 
persons  of  the  defendants  therein ;  and  (2)  the  facts  stated  do 
not  constitute  a  cause  of  action. 

On  the  argument  of  the  demurrer,  counsel  for  the  defendants 
relied  solely  on  the  point  that  under  section  1  of  the  act  of  1887 
(24  Stats.  553),  this  court  has  no  jurisdiction  of  this  action  to 
recover  the  contents  of  the  note  in  question,  because  an  action 
could  not  have  been  maintained  herein  for  such  pui*pose,  "  if  no 
assignment  or  transfer  "  thereof  had  been  made  to  the  plaintiffs. 

It  is  admitted  that  Owens  is  dead,  and  that  in  his  lifetime  he 
was  a  citizen  of  Oregon ;  and  that  the  complaint  being  silent  as 
to  his  citizenship,  he  must,  for  the  purposes  of  this  demurrer, 
be  presumed  to  have  been  a  citizen  of  Oregon  at  the  time  of  the 
delivery  of  the  note  to  the  plaintiff.     (See  Morgan  v.  Gay^  19 

Wall.  81.) 

On  the  facts  stated  in  the  complaint,  counsel  for  the  plaintiffs 
contend  that  the  case  is  not  within  the  purview  of  the  statute; 
that  Owens  was  not  the  assignor  of  this  note,  but  a  joint  maker 
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with  the  defendants;  that  the  plaintiffs  are,  in  point  of  fact,  the 
payees  of  the  note  and  the  first  holders  of  the  same  for  valne, 
and  that  it  was  first  put  in  eirculation  when  delivered  to  them, 
and  has  never  been  assigned  to  any  one. 

The  plain  purpose  of  the  statute  is  to  prevent  the  holder  of  m 
promissory  note  or  other  chose  in  action  who,  by  reason  of  the 
citizenship  of  the  parties  thereto,  cannot  sue  those  liable  to  him 
thereon  in  the  United  States  circuit  court,  from  assigning  or 
transferring  the  same  to  some  one  who  can  do  so. 

The  note  had  no  existence  as  a  legal  obligation  until  it  was 
delivered  to  the  plaintiffs.  Prior  to  that  it  was  but  an  inchoate 
instrument,  which  could  only  become  binding  by  passing  into 
the  hands  of  a  bona  fide  holder  for  valne.  {Brummd  v.  Enden^ 
18  Gratt.  894.) 

It  was  made  by  the  defendants  for  the  accommodation  of 
Owens,  and  until  he  wrote  his  name  on  it  and  delivered  it  to  the 
plaintiffs,  no  one  was  liable  on  it  or  could  maintain  an  action 
thereon.  It  was  in  fisict  Owens'  own  note,  with  these  defendants 
as  his  co-makers  and  sureties,  on  which  he  borrowed  the  money 
of  the  plaintiffs,  and  of  which  he  was  to  all  intents  and  pur- 
poses the  maker. 

Although  an  indorser  in  form,  the  law  regards  him  as  a 
maker,  and  therefore  the  holder  of  the  instrument  was  not 
bound  to  give  Owens  notice  of  the  non-payment  thereof  by  the 
defendants,  even  if  he  had  not  expressly  waived  the  same.  (2 
Daniel  on  Negotiable  Instruments,  sec.  1086.) 

The  true  relations  between  the  parties  to  a  n^otiable  instru- 
ment are  not  conclusively  shown  by  its  form ;  and  therefore  it 
may  be  proved  by  parol  that  they  are  otherwise.  {Brwmmel  ▼. 
Ender%,  18  Gratt.  905;  HarriB  v.  Brooks,  21  Pick.  195;  Smiih 
v.  MorrUlf  58  Me.  48;  Susquehanna  B.  &  B,  Ch.  v.  Evans, 
4  Wash.  C.  C.  480;  Hubbard  v.  Ghimey,  64  N.  Y.  457;  Swed 
V.  McAllister,  4  Allen,  353;  1  Daniel  on  N^otiable  Instru- 
ments, sec.  723 ;  2  Wharton  on  Evidence,  sec.  1059.) 

For  instance,  it  is  said  in  the  last  case  cited  that  it  may  be 
shown  "that  the  payee  or  indorsee  was  the  real  principal,  or 
that  all  the  parties  were  joint  principals,  or  some  of  them  joint 
sureties/'  citing  Clapp  v.  BioSy  13  Grayi  403. 


Dist  Or.]  Goldsmith  v..  Holmes.  629 

1888.]  Opinion  of  the  Conrt— Deady,  J. 

— — — — .  _^ ^^^ ^ 

So  in  this  case^  if  Owens  bad  paid  this  note  when  it  became 
doe,  and  then  brought  an  action  as  payee  thereof  to  recover  the 
amount  from  the  defendants  as  makers  of  the  same,  they  might 
have  shown  by  parol  the  true  relation  between  themselves  and 
Owens ;  that  he  was  in  &ct  the  principal  in  and  maker  of  the 
note  and  received  the  money  thereon ;  and  that  they  were  only 
his  sureties,  and  thus  defeat  the  action. 

Is  there  any  good  reason  why  the  plaintiff  may  not,  for  the 
purpose  of  maintaining  this  action  in  this  court,  show  that  not- 
withstanding the  form  of  the  note,  they  are  in  fact  the  payees 
of  the  same;  that  it  has  never  been  really  assigned  to  any  one, 
but  was  put  in  circulation  by  delivery  to  them  by  Owens,  one 
6f  the  makers  thereof,  for  money  then  loaned  to  him?  I  can 
conceive  of  none,  nor  has  any  been  suggested  in  the  argument. 
The  jurisdiction  of  this  court  is  presumably  a  beneficial  one, 
and  therefore  the  law  conferring  it  is  not  to  be  strictly  construed, 
but  rather  the  exception  to  it.  The  exercise  of  this  jurisdiction 
tends  to  promote  confidence  and  commercial  intercourse  between 
the  citizens  of  the  several  states  of  the  Union,  by  furnishing 
them  a  comparatively  impartial  tribunal  wherein  to  adjudicate 
and  enforce  the  controverted  and  unsatisfied  claims  growing  out 
of  such  intercourse. 

The  facts  showing  the  true  relations  between  the  parties  to 
this  note,  may,  as  between  themselves,  be  alleged  and  proven  by 
parol,  for  any  purpose  affecting  either  of  their  rights  or  liabili- 
ties thereon.     The  right  of  the  plaintiffs  "  to  recover  the  con- 
tents'' of  this  note  from  the  defendants,  by  an  action  in  this 
court,  and  the  liability  of  the  defendants  therein,  are  among  these* 
rights  and  liabilities.    Therefore,  when  it  is  necessary  to  main- 
tain the  jurisdiction  cf  the  court  in  such  an  action,  to  show  that 
the  plaintiff,  who  upon  the  face  of  a  note,  is  in  form  an  indorsee* 
or  assignee  thereof,  is  in  fact  the  payee  of  the  same,  it  may  be* 
done. 

On  the  facts  stated  in  the  complaint,  the  plaintifls  are  the* 
payees  and  first  holders  of  this  note.     There  never  was  any- 
assignment  of  it;  and  the  case  does  not  come  within  the  restric- 
tion of  the  judiciary  act,  nor  the  reason  of  it. 
The  demurrer  is  overruled. 
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In  re  Wy  Shing. 
Is  BE  Wong  Gait. 

GbOUIT  OoUXT,  NOBtHKBH  DDTrBZOT  OF  OAUFQBHU. 

NOTKHBBB  8,  1888L 
1.    CHUVBIS      CHTTJ>B.g!f     BoXH     IN     UlimD     8tATB8~GiTIZKHBBIP  —  FOUBTBESTH 

Amkndxxkt. — A  person  bom  in  tbe  United  SUtot  of  Chinese  paronte  residing 
therein,  and  not  engaged  in  any  diplomatic  or  official  capacity  under  the  gpOT^n- 
ment  of  China,  or  other  foreign  power,  is  bom  subject  to  the  jnrisdiction  of  the 
United  States,  and  be  is  a  eitimi  thereof,  under  the  foorleenth  amendment  to 
the  national  constitution.'^ 

2.  Bams— ExcLrBioir  Acts— CoMBTBUcnov.— The  Chinese  restriction  acts  of  1888 
and  1884,  and  the  exclusion  act  of  1888,  are  not  applicable  to  citizens  of  tha 
United  States,  though  of  Chinese  parentage.* 

8.  CoxBTrrunoKAL  Law — Riobts  of  Citizens.  —  No  citizen  can  be  excluded  firom 
the  United  States,  except  in  punishment  for  orime. 

Before  Sawy£B,  Circuit  Judge. 

Habeas  oorpus. 

Wj  Shing  was  bom  in  San  Francisco,  Cai«^  of  Chinese  parents^ 
who  had  intermarried  at  Marysville,  in  the  state  of  California. 
After  his  birth  petitioner's  parent^  returned  to  Marysville^  where 
his  mother  died  when  he  was  three  jeara  old.  When  petitioner 
was  six  years  old  his  father  sent  him  to  China  in  charge  of  an 
elder  brother  of  the  father,  where  he  remained  till  thirteen  yqars 
old,  when  he  returned  to  California.  In  1885  be  went  to  China 
again,  and  remained  there  till  September,  1888,  when  he  took 
passage  a  second  time  for  California,  before  the  passage  of  thie 
late  exclusion  act.  He  arrived  at  San  Fraii^cisoo  October  7, 1888, 
after  the  approval  of  said  exclusiou  act,  on  October  1,  188& 
The  collector  refused  him  permission  to  landmen  the  ground  that 
he  was  a  Chinese  laborer,  wlio  had  departed  from  the  country, 
and  that  he  was  prohibited  from  returning  by  the  provisions  of 
said  act.  His  father  wa^,  and  he  still  is,  a  laborer,  and  he  was  in 
no  way  in  the  service  of  the  emperor  or  government  of  China  at 
the  time  of  the  birth  of  petitioner,  or  at  any  other  time.  He 
still  resides  in  California,  and  he  has  never  been  back  to  Chin^ 
or  left  the  state  of  California  since  the  birth  of  petitioner. 

«  Bee,  to  the  same  efllBOt,  Sx parte  Chin  King,  ante,  881;  8S  F^  Sep.  36i;  A  r$ 
Tmg  Sing  Hee^  aaUt  i82 ;  86  Fed.  Bep.  487. 
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Wong  Gan  was  born  in  San  Francisco  in  1868.  He  is  now 
twenty  years  old.  His  father  was  a  merchant  while  here,  but 
he  labors  in  the  field  in  China,  although  he  has  an  interest  in  a 
small  trading  establishment.  The  petitioner  returned  to  China 
with  his  parents  when  he  was  fourteen  years  old,  where  he 
remained  till  September,  1888,  when  he  embarked  on  his  return 
voyage  to  San  Francisco,  and  arrived  at  his  destination  since  the 
passage  of  the  exclusion  act.  Neither  his  father  nor  his  mother 
has  ever  returned  to  San  Francisco,  since  their  departure  in  1881. 
They  still  remain  in  China.  While  here  they  had  no  connection 
with  the  diplomatic  service  of  the  Chinese  empire. 

Mr.  A.  JET.  RickettSy  for  petitioners. 

Mr.  John  T.  Carey,  United  States  Attorney,  for  the  United 
States. 

Sawyeb,  Circuit  Judge,  after  stating  the  facts  as  above.  In 
Look  Tm  Single  Vase,  10  Sawy .  353 ;  21  Fed.  Eep.  905,  after  a 
full  argument  by  able  counsel,  and  careful  consideration  by  the 
court,  Mr.  Justice  Field,  with  the  concurrence  of  the  circuit 
and  district  judges,  held  that  a  person  born  in  the  United  States, 
of  Chinese  parents  not  engaged  in  the  diplomatic  service  of  any 
foreign  government,  is  bom  subject  to  the  jurisdiction  of  the 
United  States,  and  is  a  citizen  thereof,  under  the  provisions  of 
the  fourteenth  amendment  to  the  national  constitution.  As  such 
citizen,  it  was  further  held  that  he  was  not  subject  to  the  Chinese 
restriction  laws,  and  could-  not  be  excluded  from  this  country. 
I  am  still  satisfied  with  this  ruling;  but,  if  I  were  in  doubt,  I 
should  not  presume  to  overrule  Mr.  Justice  Field  upon  a  ques- 
tion which  he  has  so  maturely  considered,  and  decided.  If  the 
point  was  erroneously  decided,  then  children  of  Caucasian  parent- 
age, bom  under  similar  circumstances,  are  not  dtizens ;  and  hun- 
dreds of  thousands  have,  for  years,  been,  unlawfully,  enjoying 
and  exercising  all  the  rights  of  citizens,  civil  and  political.  The 
dedsioD  in  that  case  controls  these  cases,  which  are  similar  to  it. 
The  petitioners  are  citizens,  and  are  not,  and  they  cannot  be, 
excluded  from  the  United  States  under  the  provisions  of  the  late 
act  in  question.  They  are,  therefore,  illegally  restrained  of  their 
liberty,  and  must  be  discharged,  and  it  is  so  ordered. 
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The  United  States  v.  Simon  Lewis. 

DnmoT  Oomrr,  Dmnioi  or  Onuox. 
NOTXHBKB  10, 1888. 

1.  SuBDiTiBioif  1  OF  BionoH  668  OF  THB  Bs?isBD  Statdtb. — Thif  ftataie  does 
not  confer  JuriBdiction  on  the  district  conrts  of  any  crime  not  otherwiM  defined 
by  tome  statute  of  the  United  States. 

3.  Common-Law  CnnuB.— The  courts  of  the  United  States  hare  no  common-law 
jurisdiction  in  criminal  cases. 

8.  Absault  on  thx  Hioe  Seas.— An  assault  with  a  dangerous  weapon  on  the  high 
seas  is  not  a  crime  against  the  United  States,  unless  committed  on  board  ao 
American  Tessel,  as  provided  in  section  6846  of  the  Bevised  Statutes. 

Before  Deady^  District  Judge. 

Mr,  Lewis  L.  McArthur,  for  the  plaintiff. 
ifr.  Edvxird  N.  Deady,  for  the  defendant. 

Deady,  J.  The  defendant  is  accused  by  the  information  in 
this  case  of  the  crime  of  assault  with  a  dangerous  weapon  on 
the  high  seas,  contrary  to  the  statute  in  such  cases  made  and 
provided,  and  alleged  to  have  been  committed  as  follows: — 

On  October  27,  1888,  the  defendant  was  the  master  of  the 
bark  Emblem,  then  on  the  Pacific  Ocean  about  four  hundred 
miles  off  the  coast  of  Oregon,  and  did  then  and  there  assault 
and  beat  one  Walter  Toy,  a  seaman  on  said  bark,  with  a  danger- 
ous weapon,  to  wit,  a  deck  scraper. 

The  defendant  demurs  to  the  information  for  that  the  facts 
stated  therein  do  not  **  bring  the  offense  charged  within  the  juris- 
diction of  this  court.*' ' 

Subdivision  1  of  section  563  of  the  Revised  Statutes  gives  the 
district  courts  jurisdiction  ''of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  committed  within  their 
respective  districts  or  upon  the  high  seas,  the  punishment  of 
which  is  not  capital,  except,"  etc. 

Section  5346  provides :  "  Every  person  who,  upon  the  high 
seas  •  .  •  •  within  the  admiralty  jurisdiction  of  the  United 
States  •  ...  on  board  any  vessel  belonging  in  whole  or  in  part 
to  the  United  States,  or  any  citizen  thereof,  with  a  dangerous 
weapon  .  •  •  •  commits  an  assault  on  another,  shall  be  pun- 
ished,*'  etc. 
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Jurisdiction  in  this  case  is  claimed  under  subdivision  1  of 
section  563.  But  this  section  does  not  confer  jurisdiction  on  the 
district  courts  of  any  particular  crime,  but  only  of  such  as  may 
be  committed  within  their  respective  districts  or  upon  the  high 
seas,  and  are  cognizable  under  the  authority  of  the  United  States. 
A  crime  is  "  cognizable  under  the  authority  of  the  United  States'' 
when  it  is  triable  in  its  courts  by  virtue  of  its  laws. 

It  is  long  since  settled  that  the  courts  of  the  United  States 
have  no  common-law  jurisdiction  in  criminal  cases;  that  so  far 
as  the  United  States  are  concerned  there  are  no  common-law 
crimes,  and  that  therefore  its  c-ourts  cannot  take  cognizance  of 
any  act  or  omission  as  a  crime  unless  it  has  been  made  such  by 
an  act  of  Congress.  ( United  States  v.  Hudson,  7  Cranch,  32 ; 
United  States  v.  Bevans,  3  Wheat.  336.) 

The  only  act  of  Congress  making  an  assault  on  the  high  seas, 
with  a  dangerous  weapon,  a  crime,  is  section  6346  of  the  Bevised 
Statutes  (sec.  4  of  the  act  of  1825),  and  one  of  the  elements  of 
the  crime,  as  therein  defined,  is  that  the  assault  must  take 
place  on  board  of  a  vessel  belonging  in  whole  or  in  part  to  the 
United  States,  or  some  citizen  thereof.  The  information  does 
not  disclose  the  nationality  of  the  vessel  on  which  the  alleged 
assault  took  place.  To  constitute  a  crime  against  the  United 
States  of  which  this  court  has  jurisdiction,  the  assault  must  have 
taken  place  on  board  an  American  vessel,  and  that  fact  must  be 
alleged  in  the  pleading. 

As  a  matter  of  fact,  it  is  admitted  in  this  case  that  the 
Emblem  is  a  British  vessel,  and  that  the  parties  to  the  assault 
are  British  subjects.  But  this  admission  is  unnecessary,  for  the 
American  nationality  of  the  vessel  must  be  alleged.  That  Con* 
gress  may  go  further,  and  authorize  the  punishment  of  parties 
for  offenses  committed  on  the  high  seas,  without  reference  to 
their  nationality,  or  that  of  the  vessel  on  which  the  same  are 
committed,  if  they  shall  thereafter  be  found  or  come  within  the 
United  States,  may  be  admitted.  ( United  States  v.  Palmer,  3 
Wheat.  630;  United  States  v.  Bevans,  3  Wheat.  386;  United 
States  V.  Kessler,  1  Bald.  28 ;  United  States  y.  WUsm,  3  Blatchf. 
438.)    But  as  yet  it  has  not  done  so. 

The  celebrated  case  of  Beg.  v.  Keyn,  Law  S.  2  Ex.  Div. 


534  Ukited  States  v.  Lewis.  p>isi.  Ot 

Opinion  of  Ibo  Ccmrt— Dtady,  J.  [NoyembM^ 

63,  is  iostractive  on  this  subject.     It  was  there  held  by  seven 
judges  to  six  that  the  orime  of  manslaughter,  committed  even 
within  three  miles  of  the  ooast  of  England,  bj  a  Germaa 
subject  on  the  person  of  a  British  one,  was  not  within  the  juris- 
diction of  the  admiral  of  England,  because  Parliament  had  not 
made  it  so.     The  case  was  this :   Keyn  was  in  oommand  of  the 
Grerman  ship  Franconia,  on  a  voyage  from  Hamburg  to  St. 
Thomas.     When  within  two  and  a  half  miles  from  the  beax^ 
of  Dover,  the  Franconia,  by  the  negligence,  as  the  jury  found, 
of  the  defendant,  ran  into  the  British  ship,  Strathclyde,  and 
sank  her,  causing  the  death  of  one  of  her  passengers.     It  was 
agreed  that  the  jurisdiction  of  the  admiral  included  all  persons 
in  British  vessels  on  the  high  seas,  along  the  coast,  from  low- 
M'ater  mark  seaward ;  and  by  a  majority  of  the  judges,  that  the 
jurisdiction  extends  to  all  persons,  whether  natural-born  subjects 
or  not,  on  board  British  ships,  everywhere  on  the  high  seas,  and 
to  no  others. 

The  decision  led  to  the  passage  of  the  ^'territorial  waters 
jurisdiction  act"  (40  and  41  Vict.  ch.  73,  1878),  which  declares 
that  the  jurisdiction  of  the  British  crown  extends,  and  always 
has  extended,  over  the  open  seas  adjacent  to  the  coasts  of  the 
United  Kingdom,  and  of  all  other  parts  of  her  majesty's  domin- 
ions, to  such  a  distance  as  is  necessary  for  the  defense  and  secur- 
ity thereof,  and  tliat  any  part  of  the  open  sea  within  one  marine 
league  of  low- water  mark  shall  be  deemed  open  sea  within  the 
meaning  of  the  act.  (See  2  Stephen's  Hist.  Crim.  Law  of 
England,  29.) 

The  assault  allied  in  the  information  is  not  a  violation  of 
any  law  of  the  United  States,  and  therefore  the  demurrer  is  sus- 
tained^ and  judgment  thereon  will  be  given  in  bar  of  the  action. 
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W.  S.  Powell  v.  The  Obegonian  Railway  Company. 

GnujDiT  CooxT,  DivmoT  or  Obmoh; 
Dsomsn  8,1886. 

1.  Ihdsbtbdhbss  or  a  Oobpobation  fob  -wrigb  a  8tookhoij>xb  d  Liasub.— A 
oorporation  being  the  lesBee  of  property,  permitted  waste  thereon  for  which  the 
lessor,  in  an  action  for  damages,  recotered  a  judgment  for  five  thousand  three 
hundred  doUan,  and  the  oorporation  being  insolvent,  brought  suit  against  a 
stockholder  thereof,  on  whose  stock  more  than  that  amonnt  was  then  unpaid,  to 
enforce  the  payment  of  the  Judgment.  Held,  that  whether  the  origiual  claim 
of  the  plaintiff  for  damages,  was  or  was  not  an  "indebtedness"  of  the  oorpora- 
tion within  the  soope  of  section  8  of  article  11  of  the  oonstatntion  of  tlie  state, 
which  declares  that  a  stockholder  of  a  corporation  "shall  be  liable  for  the 
indelftedness**  of  the  same,  to  the  aniount  unpaid  on  his  stock,  the  judgment 
obtained  thereon  is  such  an  "indebtedness";  and  any  stockholder  of  the  corpo- 
ration is  liable  therefor,  to  the  plaintiff  therein,  to  the  amount  unpaid  on  his 
stock. 

3.  LiABiuTT  OF  Stookboldib.  — A  judgment  against  a  corporation  for  the  recovery 
of  money  is  conclusive  evidence  in  a  suit  against  a  stockholder  for  the  collection 
of  said  judgment,  of  the  existence  of  the  corporation,  and  its  liability  to  plaintiff 
therein,  as  thereby  determined;  and  such  judgment,  whether  given  in  an  action 
ex  contractu  or  ex  delieto,  is  an  indebtedness  of  the  oorporation  for  which  a 
stockholder  is  liable  to  the  amount  due  on  his  stock. 

8.  Btatctte  of  Limitations. — Li  a  suit  to  collect  a  judgment  against  an  insolvent 
corporation  from  a  stockholder  thereof,  the  statute  does  not  commence  to  run 
against  the  Judgment  creditor,  and  in  favor  of  the  stockholder,  until  the  entry 
of  the  judgment. 

Before  Deady^  District  Judge. 
Mr.  Arthur  X.  Frazer,  for  the  plaintiff. 
Mr.  Earl  0.  Bronaugh,  for  the  defendant. 

Deady,  J.  This  suit  is  brought  by  the  plaintiff^  a  citizen  of 
Oregon^  against  the  defendant,  a  British  oorporation  having  its 
principal  office  in  Dundee^  Scotland,  to  enforce  the  payment  of 
a  judgment  heretofore  obtained  by  him  against  the  Dayton, 
Sheridan,  and  Grand  Sonde  Railway  Company,  to  wit,  on  April 
8,  1887,  for  the  sum  of  $5,300. 

It  is  alleged  in  the  bill  that  the  D.  S.  &  Q.  R.  Ry.  Co.  is  a 
oorporation  formed  under  the  laws  of  Oregon,  with  a  capital 
stock  of  2,000  shares,  of  the  par  value  of  $100  each ;  that 
Joseph  GJaston,  under  the  name  of  J.  Graston  &  Co.,  subscribed 
1,000  shares  ot  such  stock,  while  all  the  other  subscriptions  to 
the  same  only  amounted  to  50|  shares^  which  were  paid  in  full ; 


636  Powell  r.  Obegokiak  Ry.  C6.         [Cir.  CL 

Opinioii  of  tiM  Oonri— Daa^,  J.  [December, 

that  io  1880  Graston  sold  and  transfeired  bis  stock,  without  hav- 
ing paid  anything  thereon,  to  Ellis  G.  Hughes,  who,  on  Febra- 
aiy  27, 1884,  sold  and  transferred  the  same  to  the  defendaDt, 
who  now  is  and  ever  since  has  been  the  owner  of  the  same;  that 
no  part  of  Ghiston's  subscription  was  ever  paid  by  any  one, 
except  the  sum  of  $61,000  paid  by  the  defendant,  io  pursuance 
of  a  decree  given  against  it  by  the  supreme  court  of  the  state, 
on  January  14,  1884,  in  the  suit  of  Branson  v.  The  D.  S.  &  G. 
R,  Ry.  Cb.,  and  that  there  is  still  due  and  unpaid  on  the  same 
the  sum  of  $39,000. 

That  on  January  29,  1887,  the  plaintiff  commenced  an  action 
in  the  circuit  court  of  the  state  for  the  county  of  Yamhill^ 
against  the  D.  S.  &  G.  R.  Ry.  Co.,  to  recover  damages  for  an 
injury  to  plaintiff's  property,  while  leased  to  said  company,  and 
obtained  a  judgment  therein  for  the  sum  of  $5,300,  and  at  the 
same  time  served  a  notice  on  the  defendant  herein,  as  the  suc- 
cessor in  interest  of  the  D.  S.  &  G.  R.  Ry.  Co.,  to  defend  the 
said  action,  and  that  the  plaintiff  would  look  to  the  defendant 
for  the  payment  of  any  judgment  he  might  recover  therein; 
that  the  defendant  by  its  attorneys  did  make  a  defense  to  said 
action,  and  on  September  12, 1887,  caused  an  appeal  to  be  taken 
from  the  judgment  therein  to  the  supreme  court,  where  the  same 
was  affirmed  with  costs,  amounting  to  $77.20;  that  since  July 
1,  1883,  the  D.  8.  &  G.  R.  Ry.  Co.  has  been  and  now  is  wholly 
insolvent,  and  has  no  property  within  the  state  subject  to  execu- 
tion ;  and  that  the  defendant  being  the  owner,  as  aforesaid,  of 
the  stock  of  said  company  on  which  the  sum  of  $39,000  is  due 
and  unpaid,  is  liable  to  the  plaintiff,  as  a  creditor  of  the  com- 
pany, for  the  amount  of  said  judgment  against  the  same. 

The  prayer  of  the  bill  is  that  the  defendant  be  compelled  to 
pay  into  court  on  the  unpaid  stock  of  the  D.  S.  &  G.  R.  Ry. 
Co.  a  sura  sufficient  to  satisfy  its  indebtedness  to  the  plaintiff,  or 
that  the  latter  have  a  decree  against  the  defendant  for  the  amount 
of  the  judgment  against  the  company,  with  interest. 

The  defendant  demurs  to  the  bill,  for  that  the  plaintiff,  on  the 
case  stated  in  the  bill,  is  not  entitled  to  any  relief  against  it. 

On  the  argument  the  only  point  made  in  support  of  the 
demurrer  was,  that  the  claim  of  the  plaintiff  having  arisen  out 


Dist.  Or.]       Powell  v.  Oreqowlas  Ry.  Co.  537 

1888.  ]  Opinion  of  ibe  Oourt — Deady,  J. 

of  a  tort  is  not  such  an  'indebtedness"  as  a  stockholder  is 
liable  for. 

The  oonstitution  of  Oregon  (Art.  11,  sec.  2)  provides  that 
"corporations  may  be  formed  under  general  laws;"  and  (Art. 
11,  sec.  3)  enacts:  "The  stockholders  of  all  corporations  and 
joint  stock  companies  shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock  subscribed  and  unpaid, 
and  no  more." 

Section  14  of  the  corporation  act  (Comp.  1887,  sec.  3230)  pro- 
vides: "All  sales  of  stock,  whether  voluntary  or  otherwise, 
transfer  to  the  purchaser  all  rights  of  the  original  holder  or  per- 
son from  whom  the  same  is  purchased,  and  subject  such  pur- 
chaser to  the  payment  of  any  unpaid  balance  due,  or  to  become 
due,  on  such  stock;  but  if  the  sale  be  voluntary,  the  seller  is 
still  liable  to  existing  creditors  for  the  amount  of  such  balance, 
unless  the  same  be  duly  paid  by  such  purchaser." 

At  common  law,  the  members  or  stockholders  of  a  corpora- 
tion are  not  individually  liable  for  the  debts  of  the  same. 
(Thompson's  Liability  of  Stockholders,  sees,  1,  4;  Pottard  v. 
Bailey,  20  Wall.  526.)  But  the  capital  stock  of  a  corporation 
is  considered  a  trust  fund  for  the  payment  of  its  debts  (Thomp. 
L.  of  S.  sec.  10) ;  and  an  unpaid  subscription  to  the  stock  of  a 
oor{>oration  is  a  part  of  such  capital  stock.  (Thomp.  L.  of  S. 
sec.  11.) 

From  this  it  appears  that  the  rule  prescribed  in  the  consti- 
tution of  the  state,  concerning  the  liability  of  stockholders,  is 
neither  more  nor  less  than  that  of  the  common  law.  Under 
cither,  the  stockholder  is  liable  for  the  indebtedness  of  the  cor- 
poration to  the  extent  of  his  unpaid  subscription  or  stock,  "and 
no  more." 

Several  cases  have  been  cited  on  the  argument  of  counsel  for 
the  respective  parties,  but  none  of  them  are  altogether  in  point. 

In  Hill  Dam  Foundry  v.  Hovey,  21  Pick.  417,  the  statute 
made  the  stockholder  liable  for  the  existing  debts  of  the  corpora- 
tion, if  the  latter  failed  to  publish  annually  the  amount  paid  in 
of  its  capital  stock  and  existing  debts,  and  the  question  in  the 
case  was,  whether  a  claim  for  unliquidated  damages  arising  out 
of  a  breach  of  a  contract  to  manufacture  certain  articles  was  a 
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''debt''  within  the  statute.  And  although  the  statute  was  in 
effect  a  penal  one,  the  oourt  held  that ''  all  such  claims  for  dam- 
ages were  intended  to  be  included  in  the  term  '  debts.' "  (21 
Pick.  464,  456.) 

In  Carver  v.  Braintree  Manuf.  Oo.  2  Stoiy,  432,  a  statute  that 
made  a  member  of  any  manufacturing  corporation  individually 
liable  for  all  ''debts  contracted"  during  his  meml)ership  was 
held  to  be  remedial  in  its  character,  and  the  phrase  "debt  oon- 
tracted,"  as  used  therein^  to  include  a  claim  for  unliquidated 
damages  growing  out  of  a  tort  —  the  infringement  of  a  patent. 

But  in  both  these  cases  the  question  only  arose  incidentally 
cm  the  exclusion  on  account  of  interest  of  a  witness,  and  in 
the  former  one  it  appears  to  have  been  decided  without  any 
consideration. 

In  Haynes  v.  Brawny  36  N.  H.  646,  under  a  statute  which 
made  the  stockholders  in  a  corporation  liable  for  "  all  debts  and 
contracts  "  thereof,  while  it  omitted  to  file  for  record  a  certificate 
of  the  amount  of  its  capital  stock,  "  it  was  held  that  the  right 
to  recover  against  the  stockholder  was  not  limited  to  liquidated 
daims,  but  included  an  open  account  for  work  and  labor." 

In  New  Jersey  Ina.  Oo,  v.  Meeker,  37  N.  J.  L.  282,  it  was 
held  that  under  a  statute  giving  an  action  in  favor  of  a  "cred- 
itor "  against  the  heirs  and  devisees  of  a  "  debtor,"  the  former 
might  maintain  an  action  against  the  heir  for  unliquidated  dam- 
ages arising  out  of  a  breach  of  covenant. 

A  statute  of  Missouri  provides  that  every  corporation  shall 
give  notice  annually  in  a  newspaper  "of  all  the  existing  debts 
of  the  corporation,"  and  a  failure  to  do  so  makes  each  stock- 
hoMer  liable  for  all  the  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  contracted  before  such  notice  shall  be  given. 

In  Gable  V.  McCunCy  26  Mo.  371,  it  was  held  in  a  suit  brought 
iHKier  the  statute,  against  a  stockholder,  to  enforce  the  payment 
of  a  judgment  obtained  against  the  corporation  for  damages 
caused  by  its  negligence  in  docking  a  steamboat,  that  the  stock- 
holder was  not  liable.  The  ground  of  the  decision  is  that  the 
statute  is  penal,  and  therefore  the  word  "  debt "  ought  to  be  taken 
in  "that  limited  and  definite  sense  to  which  long  established 
uspy      ns  restricted  it;"  and  that  the  use  of  the  word  "oon- 
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tracted/'  with  refereDoe  to  the  ''debt"  which  a  stockholder  may 
become  liable  to  pay,  indicates  clearly  that  it  was  the  intention 
of  the  legislature  to  limit  such  liability  to  debts  arising  out  of 
contract  and  not  a  wrong. 

A  statute  of  New  York  made  each  stockholder  of  the  Buffalo 
Hydraulic  Association  holden,  to  the  amount  of  his  stock,  "  for 
the  payment  of  dfiA»  contracted  by  the  corporation ;"  and  any 
person  having  any  demand  against  said  corporation  ''might 
sue  any  stockholder  and  recover  the  same;  provided  no  stock- 
holder should  be  obliged  to  pay  more  in  the  whole  than  the 
amount  of  his  stock  at  tlie  time  the  debt  accrued." 

In  Hedoock  v.  Sherman,  14  Wend.  68,  it  was  held  in  an  action 
against  a  stockholder  of  this  corporation,  that  the  term  "debt," 
as  used  in  this  act,  was  limited  to  claims  arising  out  of  contract, 
and  did  not  include  one  for  damages  arising  out  of  the  wrong 
of  the  corporation.  It  was  admitted  that  the  word  "demand," 
standing  by  itself,  was  comprehensive  enough  to  include  the 
claim.  But  it  was  said  that  the  liability  of  the  stockholder  was 
first  fixed  and  limited  to  the  "debts"  of  the  corporation,  and  the 
word  "demand"  was  not  used  for  the  purpose  of  enlarging  this 
liability,  but  in  a  daose  only  intended  to  further  the  remedy; 
and  that  the  subsequent  phrase,  "  the  debt  accrued,"  used  in  limits 
ing  the  amount  of  the  stockholder's  liability,  clearly  qualifies 
the  enlarged  sense  of  the  word  "  demand,"  and  shows  that  it  was 
used  by  the  legislature  "  to  denote  a  demand  arising  on  contract." 

A  statute  of  Michigan  provides  that  every  stockholder  of  a 
corporation  shall  be  individually  liable  for  all  labor  performed 
for  the  corporation,  and  for  all  debts  of  the  same,  to  an  amount 
equal  to  his  stock  when  "such  debt  was  oontraeted  and  suit 
commenced  thereon." 

In  Bohn  v.  Broum,  27  Mich.  603,  it  was  held  in  a  suit  brought 
nnder  this  act  against  a  stockholder  in  a  railway  corporation,  to 
enforce  the  payment  of  a  judgment  obtained  against  said  corpo- 
ration for  damages,  caused  by  its  negligence  in  carrying  a  pas- 
senger, that  the  stockholder  was  not  liable,  for  the  reason  that 
such  dami^es  are  not  a  "debt"  within  the  meaning  of  the  statute, 
and  that  the  putting  the  claim  for  them  into  a  judgment  against 
the  corporation  did  not  change  their  character  in  this  respect. 
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The  staUite  (Comp.  1887,  sec  3230)  does  not  undertake  to 
declare  or  define  what  debts  or  claims  a  stockholder  in  an  Oregon 
corporation  shall  be  liable  for;  nor  does  it  appear  that  the  legis- 
lature, under  the  constitution,  has  the  power  to  do  so. 

It  is  admitted  by  the  demurrer  that  the  defendant  has  been  a 
stockholder  in  the  corporation,  against  whom  the  judgment  in 
question  was  given,  since  February  27,  1884.  Its  liability  as 
such  stockholder  must  then  depend  on  the  proper  oonstniction 
of  the  term  "  indebtedness/'  as  used  in  the  section  of  the  consti- 
tution above  quoted. 

The  provision  in  the  constitution  on  the  liabilitjr  of  stock- 
holders is  neither  remedial  nor  penal.  It  gives  no  new  right  to 
the  creditor,  nor  does  it  impose  any  extraordinary  liability  or 
penalty  on  the  stockholder.  It  is  therefore  not  to  be  construed 
liberally  or  loosely  with  a  view  of  making  the  remedy  adequate 
to  the  redress  of  some  pre-existing  hardship  or  wrong,  nor  strictly, 
because  of  its  penal  character. 

According  to  Woixjester  "iodebtedness*'  means,  "The  state  of 
being  indebted.''  The  indebtedness  of  a  corporation  is  then 
the  sum  of  its  debts.  And  so  it  will  be  convenient  to  consider 
the  constitutional  provision  as  if  it  read,  "shall  be  liable  for  the 
debts  of  said  corporation." 

"The  legal  acceptation  of  debt  is  a  sum  of  money  due  by  cer- 
tain and  express  agreement:  as  by  a  bond  for  a  determinate 
sum;  a  bill  or  note;  a  special  bargain;  or  a  reut  reserved  on  a 
lease;  where  the  quantity  is  fixed  and  specified,  and  does  not 
depend  on  any  subsequent  valuation  to  settle  it."  (3  Blackst. 
154.)  And  where  the  agreement  to  pay  is  implied  by  law,  the 
sum  to  be  paid  is  also  a  debt.  Blackstone  (3  book,  158)  says: 
"  Every  person  is  bound  and  hath  virtually  agreed  to  pay  such 
particular  sums  of  money  as  are  charged  on  him  by  the  sentence 

or  assessed  by  the  interpretation  of  the  law Whatever, 

therefore,  the  laws  order  any  one  to  pay,  that  becomes  instantly 
debtf  which  he  hath  beforehand  contracted  to  discharge."  This 
includes  a  judgment  for  a  particular  sum  of  money. 

In  Gray  v.  Bennett,  3  Met.  526,  it  is  said  that  "the  word 
'debt'  is  of  large  import,  including  not  only  debts  of  record  or 
judgments  and  debts  by  specialty,  but  also  obligations  arising 


Dist.  Or.]       Powell  v.  Oregoxian  Ry.  Co.  541 

1888.  ]  Opinion  of  the  Conrt — Deady,  J. 

under  simple  contract,  to  a  very  wide  extent ;  and  in  its  popular 
sense  includes  all  that  is  due  to  a  man  under  anj  form  of  obliga- 
tion or  promise.'^ 

In  Crouch  v.  Oridley,  6  Hill,  250,  it  was  held  that  a  discharge 
in  bankruptcy  from  all  the  "debts''  owed  by  the  bankrupt  at 
the  filing  of  his  petition,  did  not  discharge  him  from  a  claim  for 
damages  for  a  tort  which  was  in  suit  at  the  filing  of  the  petition, 
but  had  not  then  ripened  into  judgment. 

In  Kellogg  v.  Schuyler,  2  Denio,  73,  it  was  held  that  a  claim 
for  damages  for  a  trespass  was  not  a  "  debt "  within  the  bankrupt 
act,  and  therefore  was  not  afiected  by  the  bankrupt's  discharge, 
although  the  claim  was  in  suit  at  the  time,  and  a  verdict  had 
been  found  for  the  plaintifil  In  disposing  of  the  case,  the  court, 
in  speaking  of  the  claim,  said:  "Until  judgment  is  rendered, 
there  is  no  debt  which  is  reached  by  the  discharge." 

In  Zimmer  v.  Schleeliauf,  115  Mass.  52,  it  was  held  that  a 
claim  for  damages  for  slander  and  malicious  prosecution  was  not 
a  "debt"  or  "liability  contracted"  by  the  bankrupt,  and  was 
therefore  not  affected  by  a  discharge  of  the  bankrupt  under  the 
act  of  1867.  The  claim  for  damages  was  in  suit  when  the  pro- 
ceeding in  bankruptcy  was  commenced,  and  there  had  been  a 
verdict  for  the  plaintiff  on  which  a  judgment  was  given  there- 
after, but  before  the  discharge.  In  delivering  the  opinion  of 
the  court  Chief  Justice  Gray  said:  "A  claim  for  damages  in 
an  action  of  tort  does  not  become  a  debt  by  verdict  before  judg- 
ment." See,  also,  as  to  what  is  a  debt,  BurrilPs  Law  Diet.; 
Bap.  &  Law.  Law  Diet. ;  Wharton's  Law  Lex. 

The  nature  of  the  plaintiff's  property,  and  the  damage  to  it, 
for  which  the  judgment  was  obtained,  is  not  stated  in  the  bill. 
But  it  was  understood  on  the  argument  that  the  property  was  a 
warehouse  at  Dayton,  on  the  Yamhill  River,  which  the  lessee 
negligently  permitted  to  be  washed  away  during  a  season  of  high 
water.  In  other  words,  the  claim  was  unliquidated  damages, 
alleged  to  have  been  caused  by  a  permissive  waste. 

Such  a  claim  is  not  a  "debt"  in  any  ordinary  sense  of  the 
word.  Nor  do  I  see  any  good  reason  why  the  term  "  indebted- 
ness," as  used  in  the  constitution,  with  reference  to  corporations, 
should  be  construed  to  include  such  a  claim.    But  it  is  not 
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necessary  dow  to  decide  that  question,  and  it  may  be  left  to 
the  determination  of  the  supreme  coart  of  the  state,  whose 
office  it  is  to  expound  the  constitution  thereof. 

When  this  claim  for  unliquidated  damages  became,  by  the 
action  of  the  parties  under  the  direction  and  the  limitation  of 
the  law,  a  judgment  agaiust  the  corporation  for  a  definite  sum 
of  money,  it  became,  in  my  opinion,  an  'Mndebtednese'^  of  such 
corporation ;  and  any  persou  then  or  since,  being  a  stockholder 
thereof,  at  once  became  liable  to  the  plaintiff  for  such  debt,  to 
the  amount  unpaid  on  his  stock. 

A  claim  for  unliquidated  damages  may  become  a  ^'debt'^ 
against  a  corporation  otherwise  than  by  judgment.  For  in- 
stance, the  corporation  may  have  compromised  with  the  plaint- 
iff and  given  him  its  note  for  a  portion  of  this  claim  in 
satisfaction  thereof,  or  being  satisfied  of  the  justice  of  the 
claim  or  the  impolicy  of  contesting  it,  may  have  given  its 
note  for  a  full  amount  thereof.  In  this  way  the  claim  would 
become  a  '^debt^^  of  the  corporation,  within  the  strictest  defini- 
tion of  the  term,  and  the  liability  of  the  stockholder  would 
commence. 

The  effect  of  allowing  the  plaintiff  to  take  a  judgment  on  this 
claim,  or  of  his  obtaining  one,  notwithstanding  a  defense  thereto, 
by  the  corporation,  is  the  same  in  this  respect  as  a  voluntary 
liquidation  thereof.  What  was  once  a  mere  claim  for  an  unde- 
termined amount  becomes,  in  either  case,  a  ^^debt'^ — a  I^^al 
obligation  to  pay  a  definite  sum  of  money. 

Assuming  that  there  is  neither  fraud  nor  collusion  in  the 
premises,  whatever  indebtedness  a  corporation  may  lawfully 
contract  or  incur,  the  stockholder,  to  the  amount  of  his  stock,  is 
bound  to  pay.  Such  is  the  obligation  which  the  law,  under 
these  circumstances,  raises  in  favor  of  the  creditor  of  the  corpo- 
ration and  against  a  stockholder  thereof. 

On  the  facts  stated  in  the  bill,  the  plaintiff  is  entitled  to  the 
relief  sought.     The  demurrer  is  overruled. 

In  arriving  at  this  conclusion  no  consideration  has  been  given 
to  the  allegations  in  the  bill,  concerning  the  notice  to  the  defend- 
ant of  the  action  i^inst  the  D.  S.  &  G.  R.  Ry.  Co.,  and  the 
defense  made  to  the  same  by  its  attorneys. 
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Deaby,  J.  This  suit  is  brought  to  collect  from  the  defend- 
ant a  judgment  obtained  by  the  plaintiff  on  April  8,  1887| 
against  the  Dayton,  Siieridan,  and  Grund  Ronde  Railway  Com- 
pany, for  the  sum  of  $5,300. 

The  defendant  is  sued  as  the  holder  of  1,000  shares  of  stock 
of  said  corporation,  since  February  27,  1884,  on  which  there  is 
due  and  unpaid  the  sum  of  $39,000.  And  it  is  alleged  in  the 
bill  that  these  are  the  only  shares  of  tlie  stock  on  which  any- 
thing is  due. 

The  case  was  before  this  court  on  December  8,  1888  (36  Fed. 
Sep.  726),  on  a  demurrer  to  the  bill,  when  it  was  held  that  a 
judgment  obtained  against  an  Oregon  corporation  for  permissive 
waste  constituted  an  ^' indebtedness '^  of  such  corporation,  within 
the  purview  of  article  11,  section  2,  of  the  constitution  of  the  state, 
for  which  a  stockholder  therein  is  liable  thereunder  to  the  amount 
of  his  unpaid  stock. 

In  Ladd  v.  (Jartwright,  7  Or.  329,  it  was  held  by  the  supreme 
court  of  the  state,  that  a  creditor  of  a  corporation  cannot  pro- 
ceed against  a  stocklK>lder  to  subject  any  unpaid  balance  on  the 
latter^s  stock  to  the  payment  of  his  claim,  in  the  first  instance. 
But  he  must  exhaust  his  remedy  at  law  against  the  corporation, 
when  he  may  proceed  in  equity  against  all  the  delinquent  stock- 
holders, where  the  rights  of  all  parties  may  be  adjusted  in  one 
suit.  (See,  also,  Patterson  v.  Lynde,  106  U.  S.  519;  Pollard  v. 
BaUey,  20  Wall.  520.) 

On  the  overruling  of  the  demurrer,  the  defendant  had  leave 
to  answer  the  bill.  Tlie  answer  is  excepted  to  for  impertinence. 
The  exceptions  include  the  greater  part  of  the  pleading. 

In  and  by  the  matter  excepted  to  the  defendant  alleges  in 
effect:  (1)  That  the  D.  S.  &  G.  R.  Ry.  Co.  was  dissolved  and 
not  in  existence  on  January  29, 1887,  wlien  the  action  was  com- 
menced, in  which  the  judgment  sought  to  be  enforced  was 
obtained,  and  therefore  the  latter  is  void ;  (2)  that  the  cause  of 
such  action  was  a  claim  for  damages  sounding  in  tort,  and  not 
an  *'  indebterlness,''  for  which  a  stockholder  may  be  liable  to  a 
creditor  of  the  corporation;  and  (3)  that  the  cause  of  suit  is 
barred  by  the  lapse  of  time. 
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In  support  of  the  averment  that  the  judgment  is  void,  it  is 
alleged  in  the  answer  that  on  January  8,  1879;  the  D.  S.  &  6. 
R.  Ry.  Co.  being  insolvent,  the  Wallamet  Valley  Railway  Com- 
pany proposed  to  purchase  its  road  and  property,  and  that  the 
stockholders  of  the  former  corporation  at  a  meeting  thereof,  held 
on  February  15, 1879,  accepted  such  proposition,  and  authorized 
the  directors  thereof  to  dispose  of  the  property  accordingly, 
which  they  did  on  June  2,  1879;  and  said  stockholders,  at  said 
meeting,  also  passed  a  resolution  to  the  effect  that  upon  the 
transfer  of  its  road  and  property  being  made  to  the  W.  V.  Ry. 
Co.,  as  aforesaid,  ''this  company  do  stand  dissolved.'^ 

In  the  action  in  which  this  judgment  was  obtained,  the 
defense  was  made  that  the  D.  S.  &  G.  R.  Ry.  Co.  was  dissolved 
and  non-existent.  But  it  appears  that  the  trial  court  ruled 
otherwise,  and  on  an  appeal  to  the  supreme  court  the  ruling  was 
affirmed.  {Pcrwdl  v.  2).  8.  &  G.  R.  Ry.  Co.  16  Or.  33.)  I 
am  unable  to  see  why  this  is  not  an  adjudication  of  the  ques- 
tion, and  one  that  is  binding  on  this  defendant.  The  general 
rule  on  this  subject  is  that  a  stockholder  is  in  privity  with  the 
corporation,  and  cannot  collaterally  question  a  judgment  against 
it,  except  for  fraud  or  want  of  jurisdiction.  (Thompson's  Lia- 
bility of  Stockholders,  sec.  329.)  And  although  it  may  be  that 
a  valid  judgment  cannot  be  given  against  a  dissolved  or  dead 
corporation  any  more  than  against  a  dead  man,  yet  where  the 
existence  of  the  corporation  is  put  in  issue  and  contested  and 
determined  in  favor  of  such  existence,  certainly  the  stockholder 
is  bound  by  the  result.  It  may  be  that  where  a  judgment  is 
obtained  by  default  against  an  alleged  corporation,  which  is  in 
fact  defunct,  and  the  same  is  sought  to  be  enforced  against  a 
stockholder,  he  may  contest  the  existence  of  the  corporation  as  a 
defense  to  the  suit. 

It  seems,  that  this  question  has  been  decided  otherwise,  and  I 
may  say,  everytme^  in  New  York ;  but  in  Stephens  v.  Fox^  83 
N.  Y.  313,  the  court  of  appeals  appears  to  have  wheeled  into  line 
with  the  current  of  judicial  decisions,  and  holds  that  in  a  proceed- 
ing by  a  creditor  of  the  corporation  against  a  stockholder  thereof, 
a  judgment  against  the  corporation  is  competent  evidence  of  the 
plaintiff's  status  as  a  creditor  thereof  and  the  amount  of  his 
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daim.  In  other  words,  the  judgment  not  only  concludes  the 
corporation  on  the  question  of  indebtedness  to  the  creditor 
therein^  but  also  establishes  the  title  of  the  creditor  to  succeed 
to  the  right  of  the  corporation,  namely^  to  have  the  balance  due 
on  the  stock  applied  on  his  demand. 

But  as  a  matter  of  fact,  the  D.  S.  &  G.  R.  Ry.  Co.  does  not 
appear  ever  to  have  been  dissolved.  True,  the  stockholders 
declared  that  it  should  ''stand  dissolved"  on  a  given  contingency, 
which  actually  happened;  namely,  the  transfer  of  its  road  to 
the  W.  V.  Ry.  Co.  But  the  power  of  stockholders  is  limited 
by  the  corporation  act,  to  the  mere  authorizing  a  dissolution ; 
and  in  and  of  themselves,  they  have  no  such  power.  Section 
3226  (Comp.  1887)  declares  that  from  the  first  meeting  of  the 
directors  of  a  corporation  the  powers  vested  therein  are  exercised 
by  them,  except  as  otherwise  specially  provided.  Section  3236 
(Comp.  1887)  provides  that  the  stockholders  may,  by  a  majority 
vote  of  the  stock,  ''authorize  the  dissolution  "  of  the  corporation. 
But  they  are  not  empowered  to  declare  or  otherwise  accomplish 
such  dissolution.  The  power  of  dissolution,  when  so  authorized, 
like  all  other  powers  of  the  corporation,  not  otherwise  especially 
vested,  belongs  to  the  directors,  by  whom  it  must  be  exercised, 
if  at  all.  In  this  case  the  stockholders  appear  to  have  ignored 
the  directors,  and  instead  of  authorizing  them  to  dissolve  the* 
corporation,  undertook  to  do  it  themselves.  This  act  was  ai 
nullity;  and  the  dissolution  of  the  corporation,  so  far  as  appears^, 
has  not  yet  been  even  duly  authorized,  let  alone  accomplished. 

In  WaUamet  Folk  Co.  v.  Kitlridge,  6  Sawy.  48,  it  was  hel^ 
by  this  court,  that  a  dissolution  of  a  corporation  must  be  author- 
ized by  the  stockholders,  and  declared  by  the  directors,  wLo^ 
may  do  so  or  not,  as  they  see  proper. 

Xt  is  admitted  that  this  judgment  was  given  in  an  action  for 
damages  sustained  by  the  plaintiff  on  account  of  a  certain  waste* 
suffered  or  permitted  by  the  D.  S.  &  G.  R.  Ry.  Co.,  while  it. 
was  the  lessee  of  a  warehouse  belonging  to  the  plaintiff,  and^ 
situate  at  Dayton  on  the  line  of  its  road.  But  what  effect  that 
&ct  has  on  the  liability  of  the  defendant  to  contribute  what  is. 
due  on  its  stock  to  the  satisfaction  of  this  judgment^  ajs  an* 
^' indebtedness '^  of  the  corporation,  is  not  apparent 
XIILSawt.— 85. 
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The  capital  stock  of  a  corporation  is  a  trust  fund,  for  the 
payment  or  discharj^e  of  any  lidbility  which  in  the  course  of  its 
business  it  may  incur,  either  ex  contractu  or  ex  delido.  For 
instance,  the  D.  S.  &  G.  !fl.  Ry.  Co.  might,  on  the  happening 
of  this  waste,  have  made  a  call  on  its  stockholders  for  the  means 
to  discharge  such  liability,  and  they  would  have  been  bound  to 
respond  to  the  extent  of  the  amount  due  on  their  stocky  if 
necessary. 

The  constitution  of  the  state  (Art.  II,  sec.  3),  declares  that 
the  stockholders  of  a  corporation  ''shall  be  liable  for  the 
indebtedness''  thereof,  "to  the  amount  of  their  stock  subscribed 
and  unpaid,  and  no  more.''  And  section  14  of  the  corporation 
act  (Comp.  1887,  sec.  3230),  provides,  that  the  purchase  of  the 
stock  of  a  corporation,  *' subjects  the  purchaser  to  the  payment 
of  any  unpaid  balance,  due  or  to  become  due  on  such  stock." 

Under  these  circumstances,  the  judgment  obtained  by  tlic 
plaintiff  against  the  defendant  corporation,  is,  as  was  said  in 
Stephens  v.  Fox^  supra,  317,  "as  effectual  to  pass  its  title  to  the 
fund  in  question" — the  balance  due  on  the  defendant's  stock — 
"as  a  deed  or  any  other  form  of  transfer."  In  effect,  the 
plaintiff  is  thereby  subrogated  to  the  riglit  of  the  corporation, 
to  demand  and  have  of  and  from  the  defendant,  as  the  holder 
of  its  unpaid  stock,  the  balance  due  thereon,  oi*  sufficient  thereof, 
to  satisfy  his  demand. 

Indeed,  my  present  opmion  is,  that  the  undertaking  of  a 
subscriber  to  or  holder  of  the  stock  of  an  Or^gort  corporation  is,# 
to  pay  the  amount  due  on  such  stock  when  called  for  by  the 
corporation,  in  the  course  of  its  business,  including  the  dischai^ 
of  its  liabilities  of  whatever  nature  or  kind  and  however  aris- 
ing, or  in  default  of  such  call,  to  .contribute  or  pay  the  same  on 
«uch  liabilities  in  the  suit  of  the  persoh  in  whoSe  favor  tfcey 
exist,  after  the  same  have  been  definitely  established  by  a  judg- 
ment, in  an  action  at  law,  against  the  corporation. 

And,  therefore,  on  further  investigation  ahd  reflection,  I  wisih 
to  qualify  a  remark  in  the  opinion  announced  on  the  demurrtt 
to  the  bill,  to  the  effect  that  a  claim  against  a  corpot^tiofa  fcit 
damages,  sounding  in  tort,  is  not  an  "inddbtediless"  of  the  sanie, 
within  the  nieaning  of  the  term  as  used  in  the  constitution^  but 
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t)eoomes  so,  when  riiei^ged  hi  a  judgm'^iit  agfti'dsl!  th'6  o6rporation, 
by  adding  that  neither  is  a  clainl  arising  out  o^  contract  sach  as 
an  "indebtedness,"  until  definitely  established  by  a  judgment 
against  a  corporation,  and  so  claitiis  arising  either  ex  contractu 
or  ex  ddido  are,  in  this  respi&ct,  on  the  same  footing.  They  are, 
from  their  inception,  eqiialiy  liabilities  of  the  corporation,  which, 
when  definitely  established  by  jadgmentd  against  the  same,  are 
an  "  indebtedness  "  thereof,  for  the  paynient  of  which  the  unpaid 
stock  of  every  stockholder  is  a  trust  fund. 

And  lastly,  "is  this  suit  barred  by  lapse  of  time?" 

The  contention  of  couiisel  for  defendant  is  that  it  is  brought 
on  the  original  claim  for  Waste,  and  that  is  barred  by  the  statute 
of  the  state  in  six  years  from  the  time  the  right  6f  action  thereon 
accrued  (Comp.  1887,  sto  6),  add  that  more  than  seven  years 
had  elapsed  before  the  commencement  of  this  suit — July  10^ 
1888 — and  the  loss  of  the  warehouse — January  15,  1881. 

But,  in  liiy  judgment,  this  contention  is  based  on  a  total  mis- 
apprehension of  the  nature  of  thede  proceedings.  The  claim 
for  damages  for  the  waste  was  ihade  against  the  corporation  and 
not  the  dtbckholder,  and  is  merged  in  the  judgment  obtained 
against  tlie  foriher,  and  no'  longer  eacists.  This  is  a  different 
suit  between  different  parties.  It  is  a  suit  against  the  stock- 
holder to  Enforce  tile  payment  of  said  judgment.  The  liability 
of  the  stockholder  id  second'i&ry — in  the  nature  of  a  guaranty 
— and  did  not  arise  ttntil  judgment  was  given  against  the  cor- 
^  poration,  and  it  was  insolvent. 

A  suit  on  this  judgment,  for  any  purpose  for  which  it  may  be 
maintained  or  serve  as  inducement,  is  not  barred  for  ten  years 
after  its  entry.  This  suit  is  in  the  nature  of  a  creditor's  bill,  to 
collect  a  judgment  from  the  debtors  of  the  judgment  debtor. 

No  call  appears  to  have  been  made  on  the  defendant's  stock 
by  the  corporation.  There  is  therefore  no  pretense  that  the  stat- 
ute ever  was  put  in  motion  against  the  creditor  in  that  way, 
even  if  it  could  be,  Which  is  not  conceded.  (Thompson's  Lia- 
bility of  Stockholders,  sec.  291.) 

In  my  judgment,  the  statute  did  not  commence  to  run  against 
the  liability  of  the  shareholder  to  the  creditor  ifntil  the  latter 
had  exhausted  his  remedy  against  the  corporation,  which  in  this 


648  United  States  v.  What-ey.  [Cir.  Ct 


Points  decided.  [I>6oember, 


case,  the  same  being  insolventy  happened  when  the  judgmenl 
was  obtained  against  it.  (Thompson's  Liability  of  Stockholders, 
sec.  293.)  Then,  and  not  before,  a  cause  of  suit  accrued  to  flie 
plaintiff  against  the  defendant  to  compel  the  payment  of  any 
balance  due  on  its  stock,  sufficient  to  satisfy  his  judgment.  At 
the  same  time  the  statute  commenced  to  run  against  such  cause 
of  suit,  and  would  bar  a  suit  thereon  in  six  years.  This  is  a 
case  in  which  equity  follows  the  law  on  that  subject.  (Manning 
V.  Hayden,  6  Sawy.  379.) 

The  action  at  law  against  the  corporation  was  commenced  in 
less  than  four  years  afler  the  right  accrued,  according  to  the 
decision  of  the  supreme  court  in  the  case  (16  Or.  33),  and  this 
suit  was  commenced  in  fifteen  months  after  judgment  was  given 
therein,  and  in  less  than  six  months  aft«r  it  was  affirmed  on 
appeal.    The  claim  cannot  be  considered  stale. 

In  conclusion,  a  suit  on  this  judgment  is  not  barred  for  ten 
years  after  its  entry.  (Comp.  1887,  sec  5.)  But  the  liability 
which  the  plaintiff  hereby  seeks  to  enforce  against  the  defendant 
arose  in  favor  of  the  former  and  against  the  latter,  on  April  8, 
1887,  the  date  of  the  judgment  against  the  corporation,  and  the 
right  of  suit  thereon  is  not  barred  until  six  years  thereafter. 
''An  action  upon  a  contract  or  liability,  express  or  implied,  ex- 
cept those  mentioned  in  section  5"  (a  judicial  record  or  a  sealed 
instrument),  must  be  commenced  ''within  six  years,"  "after  the 
cause  of  action  shall  have  accrued.'^  (Comp.  1887,  sees.  3,  6.) 
,The  exceptions  are  allowed.  « 


United  States  v.  Whaley  et  al. 

OlBOUIT   OOUBT,  SOTJTHBBK   DZffTBIOT   OV   OaLIFOBRIA. 

Deoembeb  15,  1888. 

1.  Indians-^  Hoiaoiiyx—8TATtrrBs-~NoiiOE.-- Act  of  Oongress,  Maroli  8,  1885, 
provides  that  "  immediately  upon  and  after  the  passage  of  this  act  aU  Indians 
committing  against  the  person  or  property  of  another  Indian  or  other  person 
any  of  the  following  crimes,  namely,  murder,  manslaughter,*'  etc.,  shaU  be  sub- 
ject to  the  same  laws,  and  tried  in  the  same  courts,  as  are  all  ofher  persons. 
Beldt  on  indictment  of  Indians  for  the  killing  of  another  Indian,  in  obedieooe 
to  tribal  resolutions,  that  it  was  no  defense  that  defendant  noTer  had  notice  of 
the  statute. 
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Before  Rass,  District  Judge. 

IndictmeDt  of  Bill  Whalej,  Paneho  Frandsoo^  Salt  Lake 
Pete,  and  Juaa  Chino  (Indians),  for  mnrder. 

Mr,  Oeorge  J.  Denia,  for  the  United  States. 

Mr,  George  W.  Knox,  for  defendants. 

Boss,  J.  The  defendants,  who  are  Indians,  are  charged  by 
the  indictment  in  this  case  with  the  murder  of  one  Juan  Bap- 
tista,  also  Indian,  committed  on  the  Tule  River  Indian  reserva- 
tion, within  the  state  of  California,  all  of  the  parties  at  the  time 
sustaining  the  usual  tribal  relations.  When  the  case  was  called 
for  trial  the  district  attorney  stated  that  the  proof  would  be  such 
that  a  verdict  of  guilty  of  murder  could  not  be  procured,  nor 
could  he  contend  for  it,  and  therefore  consented  that  the  defend- 
ants be  permitted  to  withdraw  their  plea  of  not  guilty,  and  enter 
one  of  guilty  of  manslaughter,  which  they  desired  to  do.  That 
was  accordingly  done.  To  enable  the  court  to  give  proper  judg- 
ment, the  counsel  for  the  r^pective  parties  then  agreed  upon 
most  of  the  facts  of  the  case ;  and  as  to  one  or  two  points,  upon 
which  they  were  not  entirely  agreed,  witnesses  were,  by  their 
joint  request,  heard.  These  proceedings  developed  this  state 
of  facts:  The  defendants  were  members  of  an  Indian  tribe, 
domiciled  upon  the  reservation  named,  and  the  deceased  was  an 
Indian  doctor,  who,  in  the  course  of  his  treatment  of  the  mem- 
bers of  the  tribe,  had  been  so  unsuccessful  as  to  induce  the  belief 
on  the  part  of  its  members  that  he  had  been  systematically 
poisoning  his  patients.  About  twenty  of  their  number  had 
been  treated  by  him,  and  under  his  treatment  each  of  them  had 
died.  Finally  one  Indian,  Hunter  Jim  by  name,  who  was  a 
favorite  with  the  tribe,  became,  under  the  doctor^s  treatment, 
very  sick.  The  members  of  the  tribe  held  a  council,  and  informed 
the  doctor  that  if  Hunter  Jim  died  they  would  kill  him.  Jim 
did  die.  A  council  was  held,  at  which  it  was  determined  to 
kill  the  doctor,  and  the  four  defendants  were  appointed  to  carry 
into  effect  that  determination,  which  they  did,  upon  the  reserva- 
tion, the  following  morning^  by  shooting  him. 
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Had  this  homicide  boc^n  <x>i;Dinitted  prior  to  the  passage  of  the 
act  of  Congress  of  March  3,  1885,  this  court  would  have  had 
no  jurisdiction  of  the  olfense,  for  the  govemmeat  of  the  United 
States  had  theretofore  permitted  the  Indians  preserving  their 
tribal  relations  to  regulate  and  govern  their  own  internal  and 
social  relations.  But  by  the  act  of  1885  Congress  made  a  radi- 
cal change  in  that  policy,  and  therein  enacted: — 

''That  immediately  upon  and  after  the  date  of  the  passage 
of  this  act  all  Indians  committing  againat  the  person  or  prop- 
erty of  another  Indian  or  ot,her  person  any  of  the  following 
crimes,  namely,  murder,  manslaughter,  rape,  assault  with  intent 
to  kill,  arsou,  burglary,  and  larceny,  within  any  territory  of  the 
United  States,  and  either  within  or  without  an  Indian  reserva- 
tion, shall  be  subject  therefor  to  the  laws  of  such  territory  relat- 
ing to  said  crimes,  and  shall  be  tried  therefor  in  the  same  courts, 
and  in  the  same  manner,  and  shall  be  subject  to  the  same  penal- 
ties, as  are  all  other  persons  cliarged  with  the  commission  of  said 
crimes,  respectively;  and  the  said  courts  are  hereby  given  juris- 
diction in  all  such  cases;  and  all  such  Indians  committing  any 
of  the  above  crimes  against  the  person  or  property  of  another 
Indian  or  other  person,  within  the  boundaries  of  any  state  of 
the  United  States,  and  within  the  limits  of  any  Indian  reserva- 
tion, shall  be  subject  to  the  same  laws,  tried  in  the  same  courts, 
and  in  the  same  manner,  ^nd  subject  to  the  sa,me  penalties,  as 
are  all  other  persons  committing  any  of  the  above  crimes  within 
the  exclusive  jurisdiction  of  the  United  Stat^/'    (23  Stats,  ck 
341,  p.  362,  sec.  9,  p.  386.) 

The  case  of  these  defendants  falls  within  the  last  class  of 
cases  provided  for  by  this  Jaw.  The  counsel  for  defendants 
contend  with  much  earnestness  tJ)at  tlie  Jaw  in  question  should 
not  be  held  to  apply  to  them,  for  the  reason,  as  it  is  claimed, 
that  they  had  no  notice  of  it.  If  that  yie\y  should  be  adopted 
by  the  court,  the  plea  of  guilty  of  ma^islaughter,  entered  by  the 
defendants,  could  not  be  permitted  to  stand,  fi^r  of  course  the 
court  would  not  enter  judgmept  in  a  case  of  which  it  had  no 
jurisdiction.  The  validity  9f  the  act  in  Mh  of  its  branches 
was  determined  by  the  supreme  court  in  the  case  entitled  Uniieti 
States  V.  Kagama,  118  U.  S.  376,     Jts  terms  are  plain,  and  clearlv 
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embrace  the  offence  for  which  defeodaato  were  indicted.  Con- 
gress did  not  see  proper  to  provide  that  the  law  should  not  take 
effect  until  the  Indians  should  be  notified  of  it9  provisions,  but, 
on  the  contrfury,  enacted  that  immediately  upon  and  after  the 
date  of  the  passage  of  the  act  all  Indians  committing  any  of  the 
offenses  described,  within  the  designated  places,  shall  be  subject 
to  the  laws  therein  prescribed.  Clearly  the  court  cannot  hold 
the  law  inapplicable  to  any  Indian  who  comes  within  its  pro- 
visions. While  the  offense  committed  by  the  defendants  would, 
if  committed  by  a  white  man,  have  of  course  been  murder,  it 
may  be,  in  view  of  the  Indian  nature,  their  customs,  supersti- 
tion, and  ignorance,  that  in  the  circumstances  attending  the  kill- 
ing of  the  doctor,  the;re  was  wanting  tlie  mfilice  that  is  essential 
to  constitute  the  crime  of  murder.  It  was  that  view  that 
prompted  the  district  attorney  to  say  tha^t  he  could  not  contend 
for  a  verdict  of  guilty  of  murder,  and  to  consent  to  the  with- 
drawal of  the  plea  of  not  guilty,  ftnd  to  the  entry  of  a  plea  of 
guilty  of  manslaughter.  And  since  justice  should  be  tempered 
with  merey,  perhaps  the  court  may  be  justified  in  imposing  sen- 
tence,  in  being  moved  by  the  same  cousiderntions,  and  in  inflict- 
ing a  punishment  which,  under  ordinary  circumstances,  would 
be  considered  far  too  light  for  so  atrocious  a  crime.  The  judg- 
ment of  the  court  is  that  the  defendants.  Bill  Whaley,  Pancho 
Francisco,  Salt  Lake  Pete,  and  Juan  Chino,  and  each  of  them, 
be  imprisoned  in  the  etate  prison  at  San  Quentin  for  the  period 
of  five  years  from  this  date,  and  pay  a  fine  of  one  dollar. 


BoBLAND  V.  Haven  ex  ai^. 

Otaaurr  Ooubt,  Nobthebn  Dibtbiot  of  Oalvobhia. 

PsoncBSB  17»  1888. 

1.    COBPOBATIOVB — BtOCHKHOLDSBS  —  BtATUTOBT  LIABILITY— CoNSTITDTIONAL  LAW. 

— Section  322  of  the  Civil  Code  of  California,  fixing  the  liability  of  stockholden 
of  corporations  adopted  in  1876,  w  not  in  conflict  with  article  12,  section  3,  of 
the  coDRtitntion  of  California  of  1879,  and  was  by  it  expressly  continued  in  force. 
S.  Bamb — Courts — National  Jubibdiction.  ~  New  remedies  aflbrded  by  state  stat- 
utes will  be  applied,  and  new  rights  given,  enforced,  in  the  national  courts. 
Held,  accordingly,  that  an  action  at  law.  to  enforce  the  Individnal  liability  of 
stockholders,  under  provisions  of  tbe  Civil  Code  of  Oalifomia,  may  be  main- 
tained in  tbe  circuit  court  of  the  United  Btatea. 
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8.  BAMS—EiiTOBOSiimT  or  LiABiurT — E  viDEnoa.  -»Ip  BaitB  to  enforce  the  ttetn- 
tory  liabilities  of  a  itockholder  for  hie  proportionate  abare  of  a  debt  of  the  cor- 
poration, under  the  Ciril  Code  of  Oalifumia,  testimony  that,  in  a  suit  against  the 
corporation  to  recorer  snoh  debt  wonld  be  competent  to  establish  the  demand 
against  the  corporation,  is  competent  to  establish  the  same  against  the  stock- 
holder. 

i.  Baxk— ExTERT  or  LiABiLin— AiBioiacEirr  or  Btock.— Under  the  Civil  Code 
of  OaUfomia,  the  liability  of  an  owner  of  stock  of  a  corporation  oontinaes  nnkil  a 
transfer  of  the  shares  once  held  by  him  has  been  entered  npon  the  records  of  tbe 
corporation,  and  this  whether  the  stock  stood  on  the  boolu  of  the  corporation  iii 
the  name  of  snch  owner,  or  in  the  name  of  some  other  person,  as  trustee,  without 
discloiiing  the  name  of  the  tme  owner. 

5.  Bamx— DuuBoroB  as  CBBDrroB.^A  stockholder,  and  eren  a  director,  may 

become  a  creditor  of  a  corporation  where  the  action  is  not  tainted  with  Arand  or 
other  improper  act 

6.  Baicx— BAirxs  and  BAinmra— Loams  to  Dibbotobs.— Where  a  bank  adranoea 

money  to  a  corporation  npon  a  director's  becoming  security,  and  the  form  of 
the  security  is  a  promissory  note  of  the  oorptiration  made  payable  to  the  order 
of  one  of  its  directors,  and  indorsed  by  him  to  the  bank,  the  transaction  is 
between  the  corporation  and  the  bank,  and  not  between  the  corporation  and  the 
nominal  payee  of  the  note.  In  such  case,  when  the  note  goes  to  protest,  and  is 
afterwards  paid  by  the  director,  who  is  the  nominal  payee  and  the  indorser,  a 
liability  accrues  against  tbe  corporation  for  the  amount  paid  in  fayur  of  the 
party  so  paying. 

7.  Bamb— Bb-inbtatino  BBBonfDED  CoHTRAOT.— Where  two  corporations  make  a 

ralid  agreement,  whereby  an  indebtedness  of  one  corporation  is  extinguished 
or  assumed  by  the  other,  it  is  competent  for  said  corporations,  by  mutual  agree- 
ment duly  made,  to  rescind  such  agreement,  re-instate  the  liability  of  the  corpo- 
ration so  discharged,  and  place  the  parties  in  statu  quo;  and  tbe  stockholden 
of  the  debtor  corporation  in  snob  case  will  become  personally  liable  for  their 
respectiTe  proportionate  shares  of  the  liabilities  so  created  or  re-instated. 

8.  Baub — DntBCTOBS.— Where  the  directors  of  a  corporation,  acting  in  good  fsitb, 

upon  the  reports  and  representations  of  the  duly  authorized  agents  of  the  cor- 
poration, believing  them  to  be  correct,  borrow  money  for  the  purposes  of  the 
corporation,  it  is  not  necessary  to  show  that  tbe  money  so  borrowed  was  all  se^ 
nally  appropriated  to  the  legitimate  uses  of  the  corporation,  in  order  to  establish 
an  indebtedness  sgainst  it,  or  a  personal  liability  of  its  stockholders  in  favor  of 
the  lender  of  the  money,  or  of  the  sureties  who  pay  the  loan. 

9.  Limitation  of  Aotiokb— PLEADiNa  akd  Pboof. — The  plea  of  the  statute  of 

limitations  impliedly  admits  the  exiKtence  of  tbe  demand,  and  the  burden  of 
proving  a  bar  by  the  statute  is  on  the  party  pleading  it,  as  in  the  case  of  a 
plea  of  payment.  Held,  accordingly,  that  where  a  portion  of  a  demand  is 
claimed  to  have  been  barred,  tbe  party  so  claiming  must  prove  the  spedfio 
amount;  mere  proof  that  some  portion  is  barred,  not  showing  the  amount,  is 
not  sufficient  to  establish  that  the  bar  of  the  statute  applies  to  any.  In  the  ease 
of  a  running  account,  embracing  only  one  entire  transaction  or  liability,  the 
bar  only  attaches  from  the  date  of  tbe  last  item. 

10.  Pleadino — Tbiaii.— Where  a  demurrer  to  a  complaint  is  by  the  court  over- 
ruled, its  sufficiency  will  not  ordinarily  be  reconsidered  at  the  triaL 
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This  is  a  suit  bronght  by  plaintiff  against  defendants^  to 
recover  the  shares,  for  which  the  defendants  are  respectively 
alleged  to  be  personally  liable,  as  stockholders  of  the  Wyoming 
and  Dakota  Water  Company,  for  moneys  advanced  by  plaintiff 
to,  and  for  the  benefit  of,  said  corporation.  The  answer  admits 
that  the  defendant,  Nichols,  separately  but  not  jointly  with 
Haven,  held  2,500  shares  of  the  stock  of  said  company  on  May 

27,  1879,  and  from  that  time  till  the day  of  June,  1880, 

without  specifying  the  day  in  June,  and  that  defendant  Haven, 
in  severalty  and  not  jointly  with  Nichols,  owned  2,500  shares 
of  said  stock  from  May  27, 1879,  up  to  November,  1880.  From 
the  evidence,  the  following  additional  facts  are  found  :  — 

The  Wyoming  and  Dakota  Water  Company  is  a  corporation, 
organized  and  existing  under  the  laws  of  the  state  of  California, 
having  its  office  and  principal  place  of  transacting  business  at 
San  Francisco,  in  said  state,  but  its  field  of  operations  in  con- 
structing, purchasing,  owning,  and  maintaining  water  ditches 
for  supplying  towns  and  cities  with  pure  water  and  for  mining 
and  for  other  purposes,  is  in  the  territories  of  Wyoming  and 
Dakota.  Its  capital  stock  is  $5,000,000,  divided  into  100,000 
shares  of  $50  each.  Of  these,  on  May  27,  1879,  5,000  shares 
were  issued  and  stood  upon  the  books  of  the  corporation  in  the 
name  of  the  defendant  Haven  trustee,  but  defendant  Nichols 
owned  2,500  of  these  shares,  and  defendant  Haven  2,500,  each 
in  severalty.  Afterwards,  on  April  6,  1880,  this  certificate  was 
surrendered  and  canceled  on  the  books,  and  the  stock  re-issued 
in  two  certificates  of  2,500  shares  each,  in  the  name  of  said 
defendant  Haven,  trustee,  but  the  shares,  so  issued,  were  owned 
respectively  by  said  defendants,  Haven  and  Nichols,  in  severalty, 
each  owning  2,500.  The  said  shares  were  never  afterwards 
transferred  on  the  books  of  said  corporation ;  but,  at  the  time  of 
the  commencement  of  this  suit,  the  said  stock  represented  by 
said  two  certificates  of  2,500  shares  each,  still  stood  in  the  name 
of  said  Haven,  trustee,  upon  the  books  of  said  corporation.  In 
the  month  of  November,  1881,  Haven  delivered  the  certificate 
for  2,500  shares  held  by  himself  to  one  Roberts,  with  directions 
to  have' 100  shares  transferred  on  the  books  to  one  Clay,  for  the 
purpose  of  making  said  Clay,  who  was  an  expert  in  matters  of 
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book-keeping,  a  stockholder,  mj^  $y^^^$,  ^W  a  right  as  auch  to 
examiue  the  books  and  affairs  of  8a.i4  Qoo^paoy.  Roberts^  for 
bis  services  in  the  matter^  was  to  have  f^i  interesit,  but  uo  definite 
amount  was  specified.  Said  Roberta  p;*eseut^  s^d  certificate 
to  the  secretary  of  said  corporation  to  thu^  divide  said  certifi- 
cate, and  the  secretary  having  been  recently  ^.ppointed,  and  not 
being  familiar  with  his  duties,  made  an  entry  in  the  books  with 
the  view  of  transferring  100  shares  to  Clay,  and  leaving  the 
other  2,400  shares  still  on  the  books  in  tjbe  name  of  said  Haven, 
and  of  issuing  two  certificates  in  accordance  therewith;  but  there 
was  an  unpaid  assessment  of  one  dollar  per  share  upon  the  stock, 
and  under  the  statute  and  by-laws  of  the  corporation,  no  tranrfer 
could  be  made  on  the  books  of  the  company  while  there  was  an 
unpaid  assessment  upon  it;  and  the  presiijent  called  the  secre* 
tary^s  attention  to  the  assessment  and  by-laws^  and  on  that 
ground  declined  to  sign  the  transfer  or  issue  the  new  certificates 
to  Clay  and  Haven.  The  incomplete  attempted  entry  and 
transfer  on  the  books  was  thereupon  canceled,  and  the  certificate 
for  2,500  shares  returned  to  the  pfirty  presenting  it  for  division 
and  transfer  as  aforesaid,  thus  leaving  the  Sitock  standing  in  the 
name  of  Haven  upon  the  lx>oks,  as  when  first  issued.  What 
became  of  the  certificate  afterwards  is  not  shown  by  the  evidence. 
There  never  was  any  other  transfer  on  the  books  of  the  company, 
and  no  other  was  ever  attempted  or  demanded.  Nichols,  some 
time  in  1880,  delivered  his  certificate  for  2,500  shares  to  a  Mr. 
Honore  in  New  York  with  certificates  of  stock  in  three  other 

m 

coimpanies,  the  whole  to  be  sold  for  $20  per  four  shares ;  that  is 
ip  say,  $20  for  four  shares,  embracing  one  in  each  qompany. 
Th^t  is  the  last  known  of  those  shares,  so  far  as  the  evidence 
shows.  They  were  never  transferred  on  the  books  of  the  corpo- 
ration, or  presented  for  transfer;  and  the  feet  of  the  delivery  to 
Honore,  as  stated,  and  sale,  if  sale  there  was,  was  not  brought  in 
any  way  to  the  knowledge  of  the  corporation. 

The  plaintiff  was  a  large  stockholder,  originally  having  20,000 
shares  of  the  stock,  and  a  director:  in  the  corporation  from  its 
organization  until  August  12,  1880,  and  on  August  12, 1880, 
he  was  president  of  the  board  of  directors.  On  said  August  12, 
1880^  he  resigned  his  position,  both  as  president  and  director^ 
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and  Jules  P.  Cavallier  was  elected  director  in  his  place^  and 
Thomas  Barr  as  president  of  the  board.  Plaintiff  was  never 
afterwards  a  director  or  officer  of  said  corporation.  On  said 
August  12^  1880,  several  directors  resigned  Bpd  other  were 
elected  in  their  place.  Tho^e  elected  w^re  elected  in  plaintiff 
Borland's  interest  and  through  hisinjSuence,  he  having  furnished 
tliem  with  the  stock  necessary  to  qualify  them  to  be  directors. 
Prior  to  the  creation  of  tl^e  second  and  subsequent  indebtedne8!3 
hereinafter  set  out,  to  wit,  on  June  30,  1880,  15,5^2  shares  of 
the  stock  of  said  corporation  were  duly  sold  for  unpaid  assess- 
ments, and  purchased  in  at  said  sale  by  the  corpor^ion,  so  tluk,t 
there  thereafter  remaiped  of  the  stock  of  s^id  corporation  out- 
standing in  the  hands  of  the  shareholders,  but  84,448  shares 
upon  which  to  distribute  the  liability  for  any  indebtedness  there- 
after accruing.  The  said  corporation  had  no  funds  for  carrying 
on  its  operations  other  th»n  money  ruised  from  aas^ments  on 
its  capital  stock.  On  June  10, 1880,  the  duly  authorized  super- 
intendent of  the  Wyoming  and  Dakota  Water  Company^  at 
Golden  Gate,  Dakota  territory,  drew  a  draft  at  three  days'  sigbjt 
on  the  president  of  said  corporation  at  San  Francisco,  in  favor 
of  the  Merchants'  National  Bank  at  Deadwood,  for  (26,000^ 
being  for  alleged,  indebtedness  incurred  in  the  business  of  the 
corporation  in  the  construction  of  its  works,  and  for  the  other 
purposes  of  the  corporation,  etc.,  in  Dakota  territory,  which 
draft  was  sent  by  the  payee  to  the  Bank  of  California  at  Sail 
Francisco,  for  collection,  and  was  duly  presented  to  the  drawee 
for  acceptance,  and  accepted  on  June  18th;  and  payable  on  June 
21,  1880.  A  draft  similar  in  all  respects  was  drawn  by  said 
superintendent  at  the  same  place,  payable  at  the  same  time  in 
favor  of  the  First  National  Bank  of  Dakota,  for  |20,000,  which 
was  sent  to  Wells,  Fargo  &  Co.,  in  San  Francisco,  for  collection, 
and  which  was  in  like  manner  on  the  same  day  presented  for 
acceptance,  and  accepted  payable  on  June  21,  1880.  The  cor- 
poration was  without  funds  to  meet  these  drafts,  and  was 
compelled  to  borrow.  Upon  application  made,  the  Bank  of 
California  agreed  to  advance  the  money,  if  plaintiff,  Borland, 
would  indorse  the  note,  or  guaranty  its  payment,  but  not  other- 
wise.   Thereupon  plaintiff  promised  to  guaranty  the  payinent 
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upoD  being  paid  ten  per  cent  per  annum  interest  upon   the 
money  he  should  be  required  to  pay  upon  his  guaranty.     A 
meeting  of  the  board  of  directors  was  called  to  act  upon  the 
matter,  and  met  on  June  21, 1880.     At  this  meeting  a  resolution 
was  adopted  in  pursuance  of  the  previous  understanding  between 
the  plaintiff  and  the  directors  individually,  authorizing  the  presi- 
dent and  secretary  to  execute  a  note  for  $45,000,  the  amount  of 
the  two  drafts,  payable  to  the  order  of  A.  Borland,  A.  Hem  me, 
and  R.  N.  Graves,  at  the  Bank  of  California;  the  resolution 
reciting  that  it  was  "  in  order  to  settle  the  indebtedness  of  the 
company  to  the  Bank  of  California."    The  note  was  accordingly 
executed  and  the  money  obtained  with  which  the  drafts  were 
paid.    This  note  went  to  protest,  and  was  afterwards  paid,  with 
interest,  by  plaintiff,  Borland,  on  August  31,  1880,  the  amount 
of  interest  being  $887.50.     Notarial  fees  for  protest  $5.     At 
the  time  of  this  payment,  plaintiff,  Borland,  had  ceased  to  be  a 
director  in  the  corporation.     On  or  about  September  26,  1880, 
plaintiff,  Borland,  paid  and  took  up  in  like  manner  on  behalf 
of  said  corporation  a  draft  of  the  superintendent  of  the  Wyoming 
and   Dakota   Water  Company,   dated   Golden   Gate,   Dakota, 
September  10,  1880,  in  favor  of  the  First  National  Bank  of 
Deadwood,  on  the  president  of  said  company  at  San  Francisco 
for  $6,000;  and  on  or  about  November  1,  1880,  another  similar 
draft  drawn  at  the  same  place,  in  favor  of  the  same  party,  dated 
October  1,  1880,  for  $3,500.     These  drafts  were  drawn  for 
moneys  represented  by  the  superintendent  and  believed  to  be 
used  in  the  business  and  for  the  purposes  of  the  corporation,  and 
they  were  afterwards  recognized  by  the  board  of  directors  as 
properly  drawn  and  paid.     Plaintiff,  Borland,  also  paid,  on 
behalf  of  the  said  corporation,  to  Messrs.  Garber  and  Thornton, 
for  legal  services  rendered  to  said  corporation,  Wyoming  and 
Dakota  Water  Company,  in  the  latter  part  of  1879,  and  fore 
part  of  1880,  in  litigating  the  right  and  title  of  said  corporation 
to  the  waters  of  certain  streams  appropriated  to  their  use  as 
hereinafter  stated,  and  for  other  legal  services  relating  to  the 
business  of  the  corporation,  the  sum  of  $6,854.15.     The  moneys 
so  advanced  by  plaintiff  and  paid  on  behalf  of  said  corporation 
to  Messrs.  Garber  and  Thornton,  were  paid  at  different  times, 
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as  their  services  were  rendered  from  August  or  September, 
1879,  to  August,  1880.  The  Father  de  Sraet  Consolidated 
Gold  Mining  Company  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  California,  having  its  princi- 
pal business  office  in  San  Francisco,  in  tlie  state  of  California. 
Its  object  and  its  business  was  to  carry  on  gold  mining  oper- 
ations in  the  said  territories  of  Dakota  and  Wyoming.  It  was 
the  first  organized  of  the  two  corporations  herein  mentioned, 
and  was  a  successful  and  dividend-paying  corporation.  The 
plaintifi;  Borland,  owned  48,000  of  the  100,000  shares  of  the 
stock  of  the  Father  de  Smet  Company,  purchased  mostly  from 
the  defendants.  Haven  and  Nichols.  From  the  organization 
of  the  Wyoming  and  Dakota  Company,  the  stockholders  were 
identical  or  nearlv  so  with  those  in  the  Father  de  Smet  Com- 
pany,  until  the  stock  in  the  latter  became  somewhat  scattered. 
The  ofiSces  of  the  two  corporations  were  in  the  same  place  in 
San  Francisco,  and  the  same  party,  Theodore  Widman,  was  sec- 
retary for  both  corporations  from  the  l>eginning  until  after  the 
occurrence  of  the  transactions  which  constitute  the  subject-matter 
of  this  suit.  Plaintiff,  Borland,  was  a  director  in  the  Wyoming 
and  Dakota  Company  until  he  resigned  on  August  12,  1880,  as 
hereinbefore  stated.  At  the  same  time  he  was  also  a  director  in 
the  Father  de  Smet  Company  till  August  12,  1880,  when  he 
resigned  his  position  as  a  director  in  that  company,  and  another 
in  his  interest  was  elected  in  his  place.  On  the  same  day  one 
other  director  resigned,  and  another  was  elected  in  his  place, 
through  Borland's  influence,  and  in  his  interest,  Borland  having 
furnished  the  stock  necessary  to  qualify  both  parties  so  elected 
to  be  directors. 

Before  and  on  August  20, 1880,  defendant,  Greorge  D.  Haven, 
was  a  director  in  the  Wyoming  and  Dakota  Water  Company, 
and  he  so  continued  a  director  in  said  company  till  he  resigned 
said  position  at  a  meeting  of  said  board  of  directors,  held  on 
November  12,  1880,  at  which  meeting  he  resigned  his  position 
as  director,  and  Charles  H.  Cook  was  duly  elected  in  his  stead. 
Said  defendant.  Haven,  was  also,  during  the  same  period,  and 
longer,  a  director  in  the  Father  de  Smet  Consolidated  Gold 
Mining  Company.    The  two  companies,  having  common  stock-* 
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holders,  and  in  part,  at  least,  common  directors  and  officers, 
worked  in  harmony.  The  Wyoming  a'lid  Dakota  Wat^r  Com- 
pany was  without  fnnds  or  resources  to  construct  its  canals  or 
carry  on  its  business,  except  such  as  were  derived  from  assess- 
ments upon  its  stock,  and  the  Father  de  Smet  Company  advanced 
large  sums  of  money  from  time  to  time  to  said  company,  which 
were  expended  in  coastructing  the  water  ditches  or  canals,  and 
other  works  of  said  Wyoming  and  Dakota  Water  Company; 
and  when  the  first  two  assessments  of  the  stock  of  the  latter 
company  were  paid,  the  moneys  so  paid  on  assessments  were 
paid  over  to  the  Father  de  Smet  Company  upon  the  advances 
made  as  aforesaid,  but  the  assessments  collected  Were  insufficient 
to  pay  all  the  advances  so  made  from  time  to  time.  !Ekrly  in 
the  month  of  August,  1880,  or  before,  the  Father  de  Smet  Com- 
pany refused  to  advance  any  more  money,  and  demanded  a 
repayment  of  the  balance  due  on  prior  advances,  which  then 
amounted  to  about  $90,000.  A  plan  of  settlement  was  sug- 
gested, and  in  pursuance  thereof,  at  a  meeting  of  the  directors 
of  the  Wyoming  and  Dakota  Water  Company,  held  on  August 
12,  1880,  after  the  resignation  of  plaintiff  as  director,  as  afore- 
said, a  resolution  was  unanimously  adopted  providing  for  con- 
veying to  the  Father  de  Smet  Company  all  the  pro})erty  of  said 
Dakota  Water  Company  upon  the  terms  that,  upon  the  execu- 
tion of  such  conveyance,  the  Father  de  Smet  Company  should 
assume  and  agree  to  discharge  all  the  liabilities  of  the  said 
Wyoming  and  Dakota  Water  Company,  amounting  to  $150,000, 
whether  the  sam^  should  be  more  or  less,  and  make  and  deliver 
to  said  latter  company  the  negotiable  promissory  notes  of  said 
Father  de  Smet  Company,  one  payable  in  ninety  days  after 
August  13,  1880,  for  $100,000  gold  coin,  and  the  other,  for  a 
like  amount,  payable  six  months  after  August  13,  1880;  and 
should  further  discharge  said  water  company  from  all  claims, 
demands,  and  liabilities  by  reason  of  any  indebtedness  arising 
from  advances  and  payments  already  madia  by  the  Father  de 
Smet  Company  to  or  on  account  of  said  water  company,  and 
authorizing  the  president  and  secretary  to  execute  and  deliver 
such  conveyance  on  the  performance  by  the  Father  de  Smet 
Company  of  the  conditions  indicated.     On  the  same  day,  August 
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12,  1880,  th^  directors  of  the  Father  de  Smet  Company  met, 
and  after  the  resignation  of  plaintiff,  Borland,  as  director,  and 
the  elect i6n  of  his  successor,  as  hereinbefore  stated,  said  board 
passed  unanimously  a  resolution,  the  counterpart  of  that  herein- 
before cited,  authorizing  th6  purchase  and  acceptance  of  the  con- 
veyance of  the  entire  property  of  the  Wyoming  and  Dakota 
Water  Company,  and  the  execution  of  the  notes  and  discharge 
of  the  latter  of  all  of  its  prior  liabilities,  and  directing  its  presi- 
dent and  secretary  to  receive  the  conveyance,  and  execute  and 
deliver  the  proper  notes  and  other  acquittances  and  papers.  In 
pursuance  of  these  resolutions  the  corporations,  respectively,  by 
their  presidents  and  secretaries,  executed  and  duly  delivered 
and  exchanged  the  conveyances,  notes,  releases,  acquittances, 
and  papers  provided  for.  Eight  days  thereafter,  on  August  20, 
1880,  the  board  of  directors  of  the  Wyoming  and  Dakota  Water 
Company  held  another  meeting  at  which  the  defendant,  George 
D.  Haven,  being  a  director,  was  present  and  acted  as  a  director, 
at  which  meeting  a  resolution  was,  on  motion  of  said  defendant, 
Haven,  unanimously  adopted,  which,  aft;er  reciting  that  the  said 
purchase  and  conveyance  of  the  property  of  the  Wyoming  and 
Dakota  Water  Company,  and  assumption  of  the  debts  and  dis- 
charge of  the  liabilities  for  advances  to  said  company  by  the 
Father  de  Smet  Company,  and  the  execution  of  tlie  several 
notes  and  discharges  by  the  latter  corporation  to  the  former,  as 
provided  by  the  said  resolutions  of  said  corporations,  respect- 
ively, parsed  August  12, 1880,  were  not  satisfactory  to  the  stock- 
holdei^  of  the  Father  de  Smet  Company,  rescinded  and  annulled 
the  said  several  resolutions  of  August  12th,  and  the  transactions 
had  in  pursuance  thereof,  and  placed  the  said  parties  in  statu 
quo.  It  authorized  the  president  and  secretary  to  receive  a 
jreoonveyance  of  the  property  before  conveyed  as  aforesaid,  and 
upon  such  receipt  to  deliver  up  the  notes  and  other  papers 
received  under  the  arrangement  provided  for  in  said  prior  reso- 
lutions. On  the  same  day,  August  20,  1880,  the  board  of 
directors  of  the  Father  de  Smet  Company  met,  the  defendant, 
Geotge  D.  Haven,  being  a  director,  and  present  and  acting  as 
one  of  the  directors,  and  at  said  meeting,  on  motion  of  John 
McGillivray,  seconded  by  said  defendant,  George  D.  Haven,  a 
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oorresponding  resolution  was  passed  resciDding  and  annulling 
the  said  resolutions  of  August  12thy  and  all  action  had  under 
them ;  and,  on  motion  of  said  defendant^  Haven^  a  further  reso- 
lution was  unanimously  adopted,  to  the  effect  that  the  reoon* 
vejances,  exchange  of  documents,  rescinding  said  action,  and 
canceling  the  said  notes  be  conducted  in  accordance  with  the 
advice  of  John  Grarber,  attornej  at  law.    In  accordance  with 
these  resolutions  the  Father  de  Smet  Company,  on  the  same 
day,  said  August  20,  1880,  reconveyed  to  the  Wyoming  and 
Dakota  Water  Company  all  the  said  property  before  conveyed 
by  the  latter  to  the  former,  and  the  Wyoming  and  Dakota 
Water  Company,  in  consideration  thereof,  and  of  its  promise, 
surrendered  to  the  Father  de  Smet  Company  all  the  notes, 
releases,  acquittances,  and  papers  received  from  it,  and  all  were 
canceled,  and  the  whole  transactions  were  thereby  rescinded  and 
annulled,  and  the  parties,  by  mutual  agreement,  placed  in  data 
quo.     Afterwards,  on  November  12,   1880,  there  was  held 
another  meeting  of  the  board  of  directors  of  the  Wyoming  and 
Dakota  Water  Company.     At  said  meeting,  after  receiving  and 
accepting  the  resignation  of  defendant,  Geoi^e  D.  Haven,  and  the 
election  of  his  successor,  the  said  board  passed  unanimously  a 
resolution  that  said  company  execute  and  deliver  to  the  Father 
de  Smet  Mining  Company,  a  negotiable  promissory  note,  for 
the  sum  of  $90,787.03,  said  resolution  containing  the  recitation, 
''  said  sum  being  the  amount  of  the  existing  indebtedness  due 
from  the  company  to  the  Father  de  Smet  Consolidated  Gh>ld 
Mining  Company,^'  said  note  to  be  made  payable  to  said  com-* 
pany,  or  order,  twenty-four  days  after  date,  without  grace. 
The  president  and  secretary  were  thereby  duly  authorized  to 
execute  said  note  in  the  name  of  the  corporation,  affix  the  cor- 
poration seal  thereto,  and  deliver  it  to  said  Father  de  Smet 
Company.    This  note  was  for  advances  made  to  the  said  corpo- 
ration before  the  said  transactions  under  the  said  resolutions  of 
August  12,  1880.     In  pursuance  of  this  resolution  a  note  was 
afterwards  duly  executed  in  the  name  of  the  Wyoming  and 
Dakota  Water  Company,  and  delivered  to  the  Father  de  Smet 
Consolidated  Gold  Mining  Company,  which  note  is  in  the  words 
and  figures  following: — 


Dist.  Cal.]  BoBLAKB  t?.  Haveit.  561 

1888.  ]  Statement  of  FutB. 


«$90,787iJb  San  Francisco,  Nov.  12, 1880. 

"For  value  received,  twenty-four  days  after  date,  without 
grace,  the  Wyoming  and  Dakota  Water  Company  promises  to 
pay  to  the  Father  de  Smet  Consolidated  Gold  Mining  Company 
or  order,  the  sum  of  ninety  thousand  seven  hundred  and  eighty- 
seven  and  ,Jo  dollars. 

(Signed)      "  Wyoming  and  Dakota  Water  Company, 
f  SEAL  OP  1  "  By  Thomas  Barr,  President, 

\  COMPANY,  j  "  Theodore  Widman,  Secretary.'' 

At  a  meeting  of  the  board  of  directors  of  the  Father  de  Smet 
Gold  Mining  Company,  also  held  on  the  twelfth  day  of  Novem- 
ber, 1880,  a  resolution  was  unanimously  passed  authorizing  the 
sale,  indorsement^  and  transfer  of  said  note,  and  any  and  all 
right  of  action  arising  thereon  in  favor  of  the  said  payee,  to 
said  Borland,  in  consideration  of  the  payment  of  the  amount 
named  in  the  note  by  plaintiff,  Borland,  and  in  pursuance  of 
said  resolution,  the  said  Borland  having  paid  the  said  sumi 
named  therein  to  the  said  Father  de  Smet  Company,  the  said 
note  was  duly  indorsed,  assigned,  and  delivered  to  said  Borlandi 
in  pursuance  of  the  provisions  of  said  resolutions.  Said  Bor- 
land paid  this  money  and  took  the  assignment  of  the  note* 
November  15, 1880.  Said  payment  was  made  by  said  Borland' 
on  behalf  of  said  Wyoming  and  Dakota  Water  Company,  in  pur^ 
suance  of  an  understanding  before  that  time  had  with  the  trustees^ 
of  said  company,  that  he  should  advance  the  money  for  the  pur-^ 
pose,  and  receive  ten  per  cent  interest  for  the  money  so  advanced. 
Before  the  payment  of  said  money  so  advanced,  but  after  the 
indebtedness  had  accrued,  said  Borland  had  sold  to  Mr.  cT.  B. 
Haggin  all  his  interest  in  both  the  said  Wyoming  and  Dakota 
Water  Company,  and  the  Father  de  Smet  Consolidated  Gold 
Mining  Company.  The  right  to  the  water  of  certain  streams 
taken  up  and  appropriated  by  the  Wyoming  and  Dakota  Water 
Company  for  the  purposes  of  the  corporation,  and  for  the  con- 
veyance of  which  to  the  place  of  sale  and  use,  it  constructed 
ditches  at  large  expense,  was  disputed  by  other  parties,  and  in  a. 
suit  vigorously  litigated  to  determine  the  right  and  title  to  those - 
waters,  a  judgment  was  rendered  against  the.  said,  corporationt 
XTTi.  Biwx.— sa. 
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some  time  in  Augast^  1880,  which  greatly  reduced  the  value  of 
it«  property,  and  reudered  the  stock  nearly  or  qiiite  wortWeaa 
Had  the  corporation  been  successful  in  tliis  suit,  and  sastaminl 
its  title  to  the  water,  it  would  have  possessed  ode  of  the  most 
valuable  properties  in  that  region  of  country.  After  this  judg- 
ment no  further  assessments  were  paid,  and  no  further  advances 
of  money  made  by  the  Father  de  8met  Company.  At  a  meet- 
ing of  the  board  of  directors  of  the  Wyoming  and  Dakota  Water 
Company,  held  at  the  office  of  the  company  on  February  1, 1881, 
a  resolution  was  unanimously  and  duly  passed  in  the  words  and 
figures  following,  to  wit : — 

"Whereas,  the  Wyoming  And  Dakota  Water  Company  is 
indebted  to  A.  Borland  as  follows,  to  wit :  Urdy  ispon  a  n6te 
made  by  said  company  to  the  Father  de  Smet  Consolidated  Grold 
Mining  Company,  dated  Novefnber  12,  A.  D.  1880,  payable 
twenty-four  days  after  date,  for  the  sum  of  f90,787ii,  (ninety 
thousand  seven  hundred  and  eighty-«ev6n  iJ,  dollars),  indorsed 
by  said  Father  de  Smet  Miniilg  Cottipany  without  recourse, 
upon  which  there  is  this  day  due,  principal  and  interest, 
Jf92,365.77.  Second,  for  mbneys  heretofore  paid  by  said  A. 
Borland  for  legal  services  rehderied  said  company,  the  furtlfer 
fium  of  $6,854.16.  Third,  for  the  overdrafts  of  said  company 
upon  the  Bank  of  California  for  the  sum  of  ^9,829.83,  whidi 
said  Borland  has  agreed  to  pay  and  this  day  pays.  Said  thfte 
several  sums  amounting  this  day  to  $109,049.76.  Now,  there- 
fore, resolved,  that  this  day  the  said  Wyoming  and  DaJcota 
Water  Company  execute  and  deliver  to  said  Borland,  its  promfa- 
flory  note,  due  and  payable  ten  days  after  date,  for  the  sum  of 
4^109,049.76,  with  interest  thereon  frotn  date  uutil  paid  at  tbe 
rate  of  ten  (10)  per  cent  per  annum,  and  the  president  and  Sec- 
retary of  this  company  are  hereby  authori'zed  and  dfrected  to 
execute  said  note  m  the  name  of,  and  for  and  on  behalf  of  this 
oompany,  and  the  secretary  to  affix  the  official  s^l  of  flie  com- 
pany thereto.'' 

The  said  sum  of  $109,049.76,  indebtedness  of  stSfi  corpora- 
tion to  said  Borland  mentioned  in  said  resolution,  is  made  up  6f 
the  several  sums  paid  and  advanced  on  the  drafts  for  $6,000, 
the  draft  of  $3,500,  the  sum  of  $6,854.16  attorney's  f«es  pi^  to 
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Messrs.  Garber  and  Thornton,  herehibe!fbl^  tnentioned,  and 
the  note  from  the  Wyoming  and  Dakota  Water  Company  to 
the  Father  de  Smet  Contolidated  Gold  liGning  Company  for 
$90,787.03,  paid  by  plamtlff  Borland  Oa  hereinbefore  in  the 
finding  of  facts  stated,  and  the  interest  due  on  said  several  sums 
so  paid.  In  pursuance  of  the  aiithority  conferred  by  the  fore- 
going resolution,  a  negotiable  note  for  the  amount  specified  as 
being  due  was  duly  executed  and  delivered  to  plaintiff,  Borland, 
on  said  first  day  of  February,  1881.  The  indebtedness  from 
the  Wyoming  and  Dakota  Water  Company  to  the  Father  de 
Smet  Company  for  moneys  advanced  as  hereinbefore  stated,  the 
balance  of  which  is  included  in  this  note,  arose  and  accrued 
while  said  Borland  was  a  stockholder  in  said  Wyoming  and 
Dakota  Water  Company.  Prior  to  said  February  1,  1881,  and 
to  the  passing  of  said  resolution  and  making  of  said  note,  said 
plaintiff,  Borland,  had  disposed  of  all  his  interest  in  both  corpora- 
tions to  J.  B.  Haggin.  On  May  17, 1881,  the  sum  of  $11,219.18 
was  paid  and  credited  on  said  sum  of  $109,049.76  due  as  afore- 
said on  February  1,  1881,  and  on  August  18,  1881,  the  further 
sum  of  $27,455.90  was  paid  and  credited  on  said  sum,  and  duly 
applied  in  part  payment  thereof.  No  other  or  further  sums 
have  been  paid  upon  the  indebtedness  hereinbefore  set  out,  and 
the  balance  thereof  is  now  due,  together  with  interest  on  said 
gum  of  $45,000  at  the  rate  of  five  sixths  of  one  per  cent  per 
month,  and  interest  on  the  balance  of  said  second  sum  of 
$109,049.76  at  the  rate  of  ten  per  cent  per  annum,  said  sums 
now  due  to  said  plaintiff  from  the  Wyoming  and  Dakota  Water 
Company,  aggregating  the  sum  of  $214,855.46  in  United  States 
gold  coin,  on  this  thirty-first  day  of  December,  1888.  Said 
plaintiff,  Borland,  before  the  maturity  thereof,  indorsed,  trans- 
ferred, and  delivered  said  note  for  $109,049.76  to  one  Samuel 
McMasters,  and  the  said  McMasters  as  such  indorsee  and  assignee, 
on  the  seventeenth  day  of  March,  1881,  commenced  a  suit  thereon 
in  the  district  court  of  Lawrence  County,  territory  of  Dakota, 
against  the  said  Wyoming  and  Dakota  Water  Company,  the 
maker  thereof,  to  recover  the  amount  due  on  said  note,  in  which 
suit  a  judgment  was  duly  edtered  on  April  23,  1881,  for  the 
sum  of  $111,506.71.    Executions  were  subsequently  issued  upon 
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fiaid  jadgmenty  and  the  property  of  said  defendant  sold,  and  the 
net  proceeds  thereof  at  said  sale  applied  on  said  judgment  in 
part  satisfaction  thereof,  the  said  two  several  payments  of 
$11,219.13  and  $27,465.90,  hereinbefore  mentioned  as  credit^ 
as  payments  on  said  note,  being  the  said  net  proceeds  of  the 
sales  of  the  property  of  said  company  hereinbefore  set  forth. 
The  said  note  was  held  by  said  McMasters,  and  said  suit  brought 
in  his  name  for  the  use  and  benefit  of  said  plaintiff,  Borland,  as 
the  real  owner  thereof,  and  after  said  judgment  and  executions, 
the  said  judgment  and  the  balance  remaining  due  thereon  were 
duly  assigned  to  said  Borland  by  said  McMasters,  and  at  the 
commencement  of  this  suit  said  Borland  was  the  real  and  bona 
fide  holder  thereof,  and  entitled  to  the  moneys  due  thereon. 
During  all  the  time  while  the  transactions  here  in  question  were 
occurring,  the  said  Wyoming  and  Dakota  Water  Company  had 
superintendents  in  charge  of  its  works  and  operations  in  the 
said  territories  of  Wyoming  and  Dakota,  who  were  severally 
duly  authorized  by  resolutions  of  the  board  of  trustees  duly 
passed,  to  act  as  its  agent  in  the  construction  of  its  works,  and 
the  management  of  its  afifairs  in  said  territories,  and  said  agents, 
in  accordance  with  their  prescribed  duties,  reported  monthly  to 
the  board  of  trustees  of  said  corporation  at  San  Francisco  the 
work  performed,  the  character  and  amount  of  expenditures  on 
behalf  of  the  corporation,  the  liabilities  incurred,  etc.,  and  as 
authorized,  drew  their  drafts  from  time  to  time  on  the  president 
of  the  corporation  at  San  Francisco  for  moneys  to  meet  the 
expenses  thus  incurred,  in  the  manner  hereinbefore  indicated 
with  respect  to  the  several  drafts  in  question,  and  these  reports 
were  accepted  as  correct  and  acted  upon  by  the  board  of  directors 
and  formed  the  basis  of  the  entries  in  the  books  of  the  corpora- 
tion upon  this  subject,  the  said  directors  having  made  no  actual 
personal  inspection,  and  having  no  actual  personal  knowledge  of 
the  operations  of  their  superintendents,  except  that  upon  one 
occasion  plaintiff,  Borland,  visited  the  region  of  the  operations  of 
the  corporation,  and  made  a  general,  extensive  inspection  of  the 
works,  passing  over  and  examining  ten  or  twelve  miles  on  each 
end  of  the  ditch  or  canal  of  the  corporation ;  and  the  transao- 
tions  now  in  question,  and  all  other  transactions  by  the  boaid 
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of  directors  of  said  corporation  respecting  the  affairs  of  the 
corporation  in  said  territories,  were  based  upon  the  said  reports 
and  other  information  received  from  their  said  superintendents 
and  agents,  and  such  information  as  said  Borland  obtained  in 
his  said  tour  of  inspection. 

There  was  due  and  owing  to  plaintiff,  Borland,  from  said  cor* 
poration,  the  Wyoming  and  Dakota  Water  Company,  upon  the 
indebtedness  alleged  in  the  cause  of  action  in  the  complaint  herein 
first  stated,  on  the  thirty- first  day  of  December,  1888,  principal 
and  interest,  the  sum  $132,351.36  in  United  States  gold  coin, 
and  there  was  due  and  owing  to  plaintiff,  Borland,  from  said 
corporation  on  said  thirty-first  day  of  December,  1888,  upon  the 
indebtedness  alleged  in  the  cause  of  action  second  in  the  com- 
plaint herein  stated,  principal  and  interest,  the  sum  of  $82,504.10 
in  United  States  gold  coin,  and  the  total  indebtedness  of  said 
corporation  to  plaintiff,  on  said  thirty-first  day  of  December, 
1888,  was,  and  is,  the  sum  of  $214,855.46  in  United  States  gold 
coin.  At  the  time  when  the  indebtedness  first  in  said  complaint 
stated  was  incurred  by  said  corporation,  the  Wyoming  and 
Dakota  Water  Company,  the  total  number  of  shares  of  the 
capital  stock  of  said  corporation  issued  to  and  held  by  stock* 
holders  of  said  corporation  liable  to  contribute  for  and  on  account 
of  the  debts  of  said  corporation  and  for  said  indebtedness  was 
84,448,  and  at  the  time  the  indebtedness  second  in  said  complaint 
stated  was  incurred  by  said  corporation,  the  Wyoming  and  Dakota 
Water  Company,  the  total  number  of  shares  of  the  capital  stock 
of  said  corporation  issued  to  and  held  by  stockholders  liable  to 
contribute  for  and  on  account  of  the  debts  of  said  corporation 
and  for  the  said  last-mentioned  indebtedness  was  100,000  shares. 

Mr,  Geo.  W.  lowk  and  Mr.  John  Garber,  for  plaintiff. 

Messrs.  McAUister  &  Bergiuy  for  defendants. 

Sawyer,  Circuit  Judge,  after  stating  the  facts  as  above.  The 
principal  question  presented  on  the  facts  as  found  in  this  case, 
is,  whether  the  defendants.  Haven  and  Nichols,  are  personally 
liable  to  plaintiff,  respectively,  for  a  share  of  the  indebtedness 
of  the  Wyoming  and  Dakota  Water  Company  paid  by  said 
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plaintiff  in  the  manner  stated,  proportionate  to  the  amonnt  of 
stock  held  by  them  in  severalty,  as  oompared  with  the  whole 
amount  of  stock  liable  to  contribute.  Section  322  of  the  CivU 
Code  of  California,  as  amended  in  1876,  provides  that: — 

'^  Each  stockholder  of  a  oorporatioa  is  individually  and  per- 
sonally liable  &r  sach  proportion  of  its  debts  and  liabilities,  as 
the  amount  of  his  stock,  or  shares  owned  by  him,  bears  to  the 
whole  of  the  subscribed  capital  stock,  or  shares  of  the  corpora- 
tion, and  for  a  like  proportion  only  of  each  debt  or  claim 

against  the  corporation If  any  stockholder  pays  his 

proportion  of  any  debt  due  from  the  corporation,  incurred  while 
he  was  such  stockholder,  he  is  relieved  from  any  further  personal 
liability  fbrsuch  debt,  and  if  an  action  has  been  brought  against 
him  upon  sach  debt,  it  shall  be  dismissed,  as  to  him,  upon  his 
paying  the  costs,  or  such  portion  thereof  as  may  be  properly 
chargeable  against  him.  The  liability  of  each  stockholder  is 
determined  by  the  amount  of  stock  or  shares  owned  by  him  at 
the  time  the  debt  or  liability  was  incurred,  and  such  liability  is 
not  released  by  any  subsequent  transfer  of  stock." 

Thus,  taking  the  several  provisions  together,  a  stockholder  is 
personally  liable  for  his  proportionate  share  of  each  debt  of  the 
corporation,  and  of  each  debt,  only,  contracted  while  he  is  a  stock- 
holder. This  section  was  in  force  at  the  time  of  the  adoption 
of  the  amended  constitution  in  1879,  and  it  has  never  since  been 
changed.  Article  12,  section  2,  of  the  constitution  of  1879  is 
as  follows:  ^^Dues  from  corporations  shall  be  secured  by  such 
individual  liability  of  the  corporators,  and  other  means,  as  may 
be  prescribed  by  law."  And  section  3  of  the  same  article,  pro- 
vides that  ^^each  stockholder  of  a  corporation  ....  shall  be 
individually  and  personally  liable  for  such  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred  during  the  time  he 
was  a  stockholder,  as  the  amount  of  stock  or  shares  owned  bv 
him,  bears  to  the  whole  of  the  subscribed  capital  stock  or  shares 
of  the  corporation."  Thus  the  section  of  the  Civil  Code,  taking 
its  provisions  together,  is  precisely  like  this  provision  of  the  con- 
stitution, except  by  express  provision,  no  pue  creditor  can  collect 
more  than  the  share  of  his  own  particular  debt  of  the  stock- 
holder, whether  he  has  paid  his  share  of  the  debts  to  other  cred- 
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itors  or  not;  but  the  liability  in  the  aggregate  of  the  stockholders 
is  precisely  the  same  UDfler  each,  since  the  aggregate  of  the 
stockholder's  share  of  liabilities  to  each  creditor  is  equal  to  his 
share  of  the  Uabilities  upon  thie  whole  debt  or  liabilities  of  the 
corporation.  It  is  urged  that  the  consftitution  on  this  subject  is 
not  self-executing,  but  that  it  requires  legislation  to  give  it 
effect;  that  section  322  of  the  Code  of  Civil  Procedure,  is  incon- 
sistent with  section  3  of  article  12  of  the  constitution  of  1879, 
and  is,  therefore,  under  section  1,  article  22,  repealed  by  it;  and, 
since  there  has  been  no  other  legislation  on  the  subject,  since 
the  adoption  of  the  new  constitution,  to  give  the  comstitutional 
provision  effect,  that  this  righ<i  of  creditors  to  enforce  the  per- 
sonal liability  of  stockholders  has  lapsed.  Section  1,  article  22, 
referred  to,  provides  "  that  all  laws  in  force  at  the  adoption  of 
this  constitution,  not  inconsistent  therewith,  shall  remain  in  full 
force  and  effect  until  altered  or  repealed  by  the  legislature/'  If, 
therefore,  the  provisions  of  section  322  quoted  are  not  incon- 
sistent with  the  provisions  of  article  12,  section  3,  they  are,  in 
express  terms,  continued  in  force.  As  we  have  already  seen, 
they  are  clearly  not  inconsistent,  but  in  all  respects  in  harmony. 
Under  both,  the  stockholder  is  liable  in  the  aggregate  for  his 
proportion  of  all  debts  and  liabilities  of  the  corporation  con- 
tracted while  he  was  a  stockholder,  and  no  more.  The  consti- 
tution does  not  provide  how  the  liability  shall  be  enforced, 
whether  against  each  stockholder  separately,  or  all  jointly,  while 
the  statute  goes  further,  and  does  so  provide  for  its  enforcement, 
and  that  provision  is  not  inconsistent  with  the  provision  of  the 
constitution,  but  in  the  end  it  reaches  the  same  result.  Larror 
bee  v.  Baldwin^  35  Cal.  156,  and  other  cases  affirming  it,  estab- 
lish this  point.  Were  section  322  to  be  formally  re-enacted 
now  by  the  legislature,  would  anybody  pretend  that  it  would  be 
inconsistent  with  the  constitutional  provision  now  in  question  in 
such  sense  as  to  render  it  unconstitutional  and  void  ?  I  appre- 
hend not.  If  it  would  not  be  inconsistent,  and,  therefore, 
unconstitutional,  and  void,  if  formally  re-enacted,  it  cannot  be 
inconsistent,  and,  therefore,  repealed  now.  If  it  could  stand 
with  the  constitution  upon  re-enactment,  it  can  stand  with  it 
now.    Not  being  inconsistent,  as  we  have  deen,  it  is  in  express 
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terms  oontinaed  in  force.  Section  36  of  the  old  constitution 
provided^  that  ''each  stockholder  of  a  corporation  shall  .... 
be  individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities/'  This^  as  construed  in  Larrabee  v.  Bald- 
win, supra,  and  other  cases  affirming  it,  although  couched  in 
somewhat  different  language  from  that  of  section  3^  article  12, 
of  the  new  constitution,  is  in  effect  identical  with  the  old,  except 
that  the  new,  in  terms  limits  the  liability  of  the  stockholders  to 
those  debts  contracted  while  he  is  a  stockholder,  and  the  old 
does  not.  Yet  in  the  case  dted  and  in  other  cases  the  courts  so 
construed  the  old,  although  there  were  no  such  express  terms  of 
limitation.  Section  322  of  the  Code  of  Civil  Procedure,  was, 
certainly,  not  in  conflict  with  section  36  of  the  old  constitution. 
If  its  provisions  are  not  in  conflict  with  the  old  constitution  on 
this  point,  they,  certainly,  are  not  inconsistent  with  those  of  the 
new.  They  simply  provide  for  carrying  the  constitutional  pro- 
vision6  into  effect — for  executing  them.  The  defendants  are, 
therefore,  liable,  personally,  for  their  respective  shares  of  the 
indebtedness,  unless  exonerated  or  discharged  therefrom,  on  some 
other  ground. 

It  is  insisted,  that  the  only  remedy  in  this  case  is,  neces- 
sarily, in  equity,  as  all  the  stockholders  are  interested  and 
personally  liable  for  their  respective  shares,  and  are  necessary 
parties,  and  numerous,  authorities  are  cited  on  the  point.  Bat 
the  cases  cited  arose  where  there  was  no  statute  expressly 
giving  a  remedy  at  law.  Section  322  of  the  Code  of  Civil 
Procedure  of  California,  still  in  force,  as  we  have  seen,  pro- 
vides, "  that  any  creditor  of  the  corporation  may  institute  joint 
or  several  actions  against  any  of  its  stockholders  for  the  pro- 
portion of  his  claim,  p^able  by  each,  and  in  such  action  the 
court  must  ascertain  the  proportion  of  the  claim  or  debt  for 
which  each  defendant  is  liable,  and  a  several  judgment  must  be 
entered  against  each  in  conformity  therewith."  This  is  mere 
procedure,  in  an  action  at  law,  especially  given  by  the  statute. 
It  is  not  an  equity  or  an  admiralty  case,  and  is  general  it  its 
application,  so  section  914,  Revised  Statutes,  United  States, 
applies;  or  if  it  confers  a  new  right  and  affords  a  new  remedy 
to  enforce  it,  a  right  and  remedy  so  afforded  will  be  enforced,  in 


Difit.  Cal.]  Borland  v.  Havbk.  569 

1838.]  Oidnion  of  the  Oonrt— Sawyer,  G.  J. 

a  proper  case  in  the  national  oourts.  (ElUa  v.  Davis,  109  U.  S. 
500-503 ;  Fourth  Nat.  Bank  v.  Franddyn,  120  U.  S.  747,  756- 
758.)  The  question  as  to  the  sufficiency  of  the  amended  com- 
plaint was  disposed  of,  whether,  properly  or  not,  on  demurrer, 
and  the  ruling  is  adhered  to, 

I  have  no  doubt  that  the  payment  of  the  several  sums  of 
money  by  plaintiff,  Borland,  for  the  benefit  of  the  Wyoming  and 
Dakota  Water  Company,  under  the  circumstances  detailed  in 
the  statement  of  &cts,  constitute  debts,  or  liabilities  of  the  cor- 
{>oration  within  the  true  intent  and  meaning  of  the  constitution, 
and  statutes  for  which  stockholders  of  corporations  are  rendered 
personally  liable,  to  the  extent  of  their  due  proportion.  That 
a  stockholder,  and  even  a  director,  may,  in  a  proper  manner, 
become  a  creditor  of  a  corporation,  is  settled.  {Twin  Lick  OH 
Co.  V.  Marbury,  91  U.  S.  587 ;  Hold  Co.  v.  Wade,  97  U.  S.  13; 
Santa  Cruz  RaUroad  Co.  v.  Spreekles,  65  Cal.  193;  HaUam  v. 
Hotel  Co.  56  Iowa,  178.  See,  also,  Harts  v.  Brown,  77  111. 
226;  Sanborn  v.  Lefferta,  58  N.  Y.  179;  Brinham  v.  Coal  Co. 
47  Pa.  St.  43-49;  Hope  v.  Valley  Co.  25  W.  Va.  789;  Cook, 
Stocks,  660,  663;  Duncamb  v.  RaUroad  Co.  84  N.  Y.  190;  88 
N.  Y.  1 ;  Harpending  v.  Munaon,  91  N.  Y.  650.)  The  note  for 
$45,000  does  not,  in  my  judgment,  come  within  the  principle 
of  the  decision  in  Wilbur  v.  Lynde,  49  Cal.  290,  and  other  cases 
cited  by  the  defendant,  conceding,  for  the  purposes  of  the  argu- 
ment, that  they  were  correctly  decided.  The  transaction  was,  in 
'  fact,  between  the  Wyoming  and  Dakota  Water  Company  and 
.  the  Bank  of  California,  not  between  the  corporation  and  Borland. 
The  bank  declined  to  advance  the  money  to  take  up  the  two 
drafts  on  the  corporation,  one  for  $25,000,  and  the  other  for 
$20,000,  unless  Borland  would  guaranty  the  payment  of  the 
loan,  but  agreed  to  advance  it  upon  his  guaranty.  Now  the 
form  of  the  note  was  simply  the  mode  adopted  to  effect  this 
guaranty.  The  note  was  made  payable,  in  form,  to  Borland, 
Hemme,  and  Graves  and  indorsed  by  them,  and  delivered  to 
the  Bank  of  California,  this  simply  being  the  ordinary  form  of 
such  transactions  with  banks.  The  transaction  was  between 
the  Bank  of  California  and  the  cor][)oration,  and  not  between  the 
corporation  and  the  nominal  payees  of  the  note.    The  consider- 
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atioD  of  the  note  wa9  adv^uoed  by  the  baak  to  thp  oorpprutioxi, 
on  the  note  and  indorsement,  and  not  hy,  or  to,  Borland,  or  on 
the  unindorsed  note.  The  transaotiofi^  is  6ub$tautis.lly,  so  far 
as  the  corporation  and  Borland  are  oonc^r^ed^  th^  same  as  if  the 
note  had  been  jointly  made  to  the  bank,  as  paye^,  by  the  corpo- 
ration and  Borland,  as  joint  makers,  instead  of  its  being  made 
payable,  in  form,  to  Borland,  and  ipdorsed  hj  him  to  the  bank. 
The  money  was  not  advanced  on  tb^  note,  but  on  the  indorsed 
note.  The  note  went  to  protest,  aqd  Borland  afterwards  paid 
it^  with  the  interest,  on  his  guaranty,  after  he  ceased  to  be  a 
director,  and  the  liability  of  the  corporation  to  bim  arose  from 
this  payment,  as  guarantor,  aq4  not  upon  any  advances  made 
to  him,  or  by  him  on  the  note  as  p^ye^  of  the  note.  I  have  no 
doubt,  that  this  note,  taken  in  connection  ^itb  the  explanatory 
oral  testimony,  and  the  drafU  taken  up  with  the  proceeds,  are 
entirely  competent  to  show  exactly  what  the  transaction  in  its 
entirety  was.  What  the  effect  of  the  trapsaction,  in  its  entirety, 
qpon  the  rights  of  the  parties,  was,  is  another  question.  The 
facts  constituting  this  entire  transaction  could  only  be  proved 
by  the  kind  of  testimony  introduce  oral  testimony  in  connec- 
tion with  the  not^  and  the  record  evidenc^^  of  the  action  of  the 
directors,  and  the  £Eicts  as  set  forth  in  the  statement^  are,  clearly, 
^tabli^bed  by  the  evidence. 

Defendants  insist  that  they  were  not  stockholders  at  the  time 
the  indebtedness  in  question  was  incurred,  and  for  that  reason, 
that  they  were  not  personally  liable.  Section  324  of  the  Civil 
Code  of  California  provides,  that  ^^har^  of  stocJc  are  personal 
prpperty,  and  may  be  transferred  by  indorsement  by  the  signa- 
ture of  the  proprietor  or  his  attorney,  or  1^1  representative, 
aqd  delivery  of  the  certificate;  but  such  traqsfer  is  not  valid, 
except  between  the  parties  thereto,  until  th^  same  is  so  entered 
upon  the  books  of  the  corpoi:ation  as  to  show  the  names  of  the 
parties  by  and  to  whom  transferred,  the  ^un^bers  or  designation 
pf  the  shares,  and  the  date  of  the  transfer."  And  tbe  rules  and 
n^ulations  of  the  company  forbade  the  transfer  of  the  stock  on 
the  books  of  the  company,  while  there  y^ere  any  unpaid  assess- 
ments existing  upon  it.  Under  the  provision  of  the  statute 
cited,  so  long  as  a  transfer  of  stock,  however  absolute  in  temu^ 
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properly  remains  unrooorded  oa  the  books  of  the  oorporation, 
the  party  in  whose  name  the  stock  stands,  as  between  himself 
aud  the  cor|ioratioDy  or  its  creditors,  must  for  all  purposes  be 
deemed  the  owner  of  the  stock.    {People  v.  B(^n8(my  64  Cal. 
373 ;  Irons  v.  Bank,  27  Fed.  Rep.  595 ;  Price  v.   WhUnej/,  28 
Fed.  Rep,  297;  Evam  v.  BaUesy,  66  Cal.  112.    See,  also.  Cook, 
Stocks,  262 ;  2  Morawetz  on  Private  Corporations,  856 ;  Taylor 
on  Corporations,  748;  Stale  v.  Ferris,  42  Conn.  560;  Fowler  v. 
Lvdwig^  34  Me.  455;  Barik  v.  OuJUer,  49  Me.  315;  Ikt/ne  v. 
Y(Mng,  61  Me.  160;  ShelUngtm  v.  Rowland,  53  N.  Y.  371.) 
But,  in  this  case  a  transfer  could  pot  be  lawfully  made  upon  the 
books  for  the  reason,  that  there  was  aa  unpaid  assessment  upon 
the  stock  of  one  dollar  a  share,  at  the  time  of  the  alleged  assign- 
ipent  of  the  certificates  of  stock ;  and  for  that  reason,  the  then 
president  of  the  company,  Thomas  Barr,  refused  to  sign  the 
tr^^isfer  of  the  shares  held  in  his  own  right  by  Haven,  or  to 
permit  the  entry  inadvertently  partly  made  by  the  secretary  to 
i^emain  on  the  books,  and  the  inoompleto  entry  was  canceled 
thereon.    But  this  traqsfer,  such  as  it  was,  for  the  purpose  of 
putting  100  shares  in  the  name  of  Clay,  was  not  made  till 
November,  1881.    The  inchoate  transfer  on  the  books  is  dated 
November  29,  1881,  and  Roberts  testifies  that  the  certificate 
was  handed  to  him  but  a  few  days  before  this  effort  to  have  a 
transfer  made  on  the  books,  and  the  secretary  testifies  that  it 
was  made  very  soon  after  receipt  of  the  certificate.    Although 
Haven  has  an  indefinite  idesa,  that  he  delivered  the  certificates 
to  Roberts  in  December,  1880,  it  is,  entirely  clear,  from  the  evi- 
dence, that  this  was  not  done  till  some  time  in  November,  1881, 
and  the  indebtedness  in  question  all  accrued  before  February  1, 
1881,  long  before  the  pretended  disposition  of  the  stock,  and  the 
liability  of  Haven  would  not  have  been  affected  had  the  trans- 
fer attempted  on  November  29,  1881,  been  completed  and  been 
valid.    There  never  was  any  attempt  to  transfer  Nichol's  stock 
upon  the  books  of  the  corporation,  nor  was  the  fact  that  he 
had  actually  assigned  his  certificate,  if  he  ever  did  assign  it,  as 
to  which  I  have  grave  doubts,  ever  been  brought  to  the  attention 
of  the  corporation  or  ks  officers.    Both  Haven  and  Nichols, 
tl?  ^^forCj  were  stockholder^  in  the  corporatioui  when  the  indebt- 
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ness  accrued,  in  such  sense,  as  to  render  them  personally  liable 
under  the  constitution  and  statutes,  for  their  due  proportion 
thereof. 

It  is  next  contended  that  the  conveyance  of  the  property  of 
the  Wyoming  and  Dakota  Water  Ck)mpany  to  the  Father  de 
Smet  Company,  and  the  release  of  the  former  from  all  indebted- 
ness to  the  Father  de  Smet  Company  by  the  latter,  as  set  forth 
in  the  statement  of  facts,  extinguished  all  indebtedness  for  the 
advances  before  that  time  made  by  the  Father  de  Smet  Com- 
pany, and  that  the  liability  could  not  thereafter  be  re-instated, 
as  against  a  stockholder  without  his  consent,  whatever  might  be 
the  case  with  reference  to  the  corporation.  If  it  was  competent 
for  the  Wyoming  and  Dakota  Water  Company  to  convey  all  its 
property  to  the  Father  de  Smet  Company,  and  for  the  latter,  in 
consideration  thereof,  to  release  all  prior  indebtedness  for  all 
advances  made,  and  to  execute  in  addition  thereto  in  favor  of 
the  former  company  two  valid  promissory  notes  for  $100,000 
each,  it  is  not  apparent  to  me,  why  the  transaction,  by  mutual 
agreement,  might  not  be  reversed,  and  the  property  reoonveyed, 
upon  a  restoration  of  the  consideration  received,  the  liability 
revived,  or  new  liability  created,  and  the  parties  placed  in  data 
quo.  The  transactions  are  of  precisely  the  same  character,  and 
if  it  was  competent  for  the  two  corporations  to  make  the  first 
transaction,  it  is  not  apparent  to  my  mind  why  they  did  not 
have  the  powet  to  make  the  second.  The  property  conveyed 
by  the  Wyoming  and  Dakota  Water  Company  was  the  kind  of 
property,  which  it  was  organized  to  obtain,  manage,  and  enjoy; 
and,  having  conveyed  it  away,  leaving  nothing  of  the  kind  with 
which  to  carry  on  the  business  for  which  it  was  organized,  it 
was,  certainly,  authorized  to  purchase  other  property  of  the 
kind,  with  the  same  consideration  which  it  received  for  the  prop- 
erty sold,  and  if  it  could  legally  purchase  other  property  of  the 
kind,  why  not  repurchase,  for  the  same  consideration,  that  before 
held,  sold,  and  conveyed?  There  can  be  no  doubt,  I  think,  that 
it  was  entirely  competent  for  the  Wyoming  and  Dakota  Water 
Company  to  repurchase  this  property  from  the  Father  de  Smet 
Company,  and  create  a  liability  for  moneys  as  a  part  of  the  con- 
sideration, and  give  its  note  therefor  so  as  to  be  binding  upon 


Dist.  Cal.]  BoBLAKD  r.  Haven.  573 

1888.]  Opinion  of  the  Court— Sawyer,  0.  J. 

the  corporation.  If  so,  then  the  liability  thus  created  against 
the  corporation  being  valid  as  against  the  corporation,  it  must, 
necessarily,  be  valid  against  the  stockholders  of  the  corporation ; 
for  the  constitution  and  statutes  expressly  make  the  stockholder 
personally  liable  for  his  **  proportion  of  all  its  debts  and  lia- 
bilities contracted  or  incurred  during  the  time  he  was  a  stock- 
holder.'' There  can  be  no  such  thing  as  a  valid  debt,  or  liability 
against  a  corporation,  contracted  while  a  party  is  a  stockholder, 
without  that  stockholder  being  at  the  same  time  personally 
liable  for  his  proportionate  share.  If,  therefore,  it  was  compe- 
tent for  the  corporation  to  rescind  their  agreement  by  a  contract, 
valid  as  to  the  corporators,  and  place  the  corporation  in  statu 
quo,  or  to  create  a  new  but  similar  liability,  that  would  be  bind- 
ing upon  the  corporation,  that  act  must,  necessarily,  be  equally 
binding  upon  a  party  who,  at  the  time,  was  a  stockholder  in 
the  corporation.  At  the  time  of  these  two  transactions,  both 
defendants  were  stockholders.  The  transactions,  I  have  no 
doubt,  were  valid  and  binding  upon  the  two  corporations,  and 
created  corresponding  corporate  liabilities;  and  being  so,  the 
stockholders  were  also  liable  for  their  appropriate  share.  Bat 
more  than  this,  these  transactions  were  not  without  the  assent 
of  these  defendants.  The  stock  stood  in  the  name  of  Haven  as 
trustee,  but  he  held  the  equitable,  as  well  as  the  l^al,  title  to 
2,500  shares,  and  the  other  2,600  shares  he  held  as  trustee  for 
Nichols.  He  was  not  only  a  stockholder,  but  he  was  at  the 
time  of  these  transactions,  a  director  in  both  companies.  He 
attended  the  directors'  meeting  in  person,  of  the  Wyoming  and 
Dakota  Water  Company,  as  director,  and  acted  as  such,  and  it 
was  on  his  motion  that  the  resolution  rescinding  the  contract 
between  the  two  corporations,  whereby  one  conveyed  its  entire 
property  to  the  other,  and  in  consideration  whereof  all  indebted- 
ness of  the  party  so  conveying  before  executing  was  released. 
And  this  was  not  all.  He,  also,  on  the  same  day,  attended  the 
meeting  of  the  Father  de  Smet  Company  as  director,  and  acted 
as  such,  and  it  was  on  the  motion  of  another  director,  seconded 
by  himself,  that  the  corresponding  resolution  was,  unanimously, 
passed  by  that  corporation,  rescinding  the  former  transaction. 
So  that,  he  directly  assented,  as  a  director,  and  stockholder  also, 
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in  bot!%  companies  to  the  contract  rescinding  the  former  transac- 
tion, reviving  the  liability  of  the  Wyoming  and  Dakota  Water 
Company  to  the  Father  de  Smet  Company  and  placing  the  par- 
ties in  statu  quo.  Indeed,  since  the  stockholders  of  the  Father 
de  Smet  Company  were  the  dissatisfied  ones,  to  shown  by  the 
recitals  in  the  resohition,  it  is  not  improbable  that  he  was  him- 
self one  of  the  parties  anxions  to  rescind.  However  this  riiay 
be,  it  does  not  now  lie  in  his  mouth  to  say  that  this  liabilhy^ 
could  not  be  re-instated  in  such  sense  as  to  bind  a  stockholder, 
without  his  assent.  He  is  estopped  from  setting  ap  such  a  pre- 
tense. I  have  no  doubt,  therefore,  as  to  the  validity  of  this 
proceeding,  and  that  the  defendant's  personal  liabiGty  continues. 

With  reference  to  the  books  of  the  corporation,  none  were 
introduced  of  the  character,  or  for  the  purpose  shown  in  the  ftise 
of  Neikon  v.  Crawford,  52  Cal.  248,  cited  by  defendants.  The 
ledger  and  day-book  kept  by  a  clerk  were  not  introduced  to 
show  charges  against  the  corporation,  nor  were  they  introduced 
at  all.  The  only  books  introduced  were  the  record  of  the  stock 
transfers  to  show  that  defendant's  stock  had  not  been  transftrred 
on  the  books,  and  the  records  of  the  proceedings  of  the  board 
of  directors  at  their  various  official  meetings,  to  show  what  th\e 
official  actiot  of  the  directors  and  board  was  at  those  meethi^ 
Those  records  were,  certainly,  competent  to  show  what  the  6fB- 
cial  action  of  the  board  of  directors  was.  Indeed,  it  was  the 
only  competent  evidence  for  that  purpose.  What  effect  that 
official  action  had  upon  the  rights  of  the  parties,  is  quite  another 
question.  The  directors,  are  certainly,  the  agents  of  the  stock- 
holders, elected  by  them,  and  acting  as  such  under  their  authority. 
They  are  not  mere  clerks  of  the  corporation,  performing  minis- 
terial duties  only.  The  records  are  open  to  the  inspection  of 
the  stockholders,  and  if  the  directors,  representing  a  majority 
of  the  interest  of  the  stockholders,  abuse  their  trust,  the  statute 
affords  a  remedy  to  the  mimnrity  wronged  by  their  action.  But 
no  such  abuse  has  been  alleged  in  tlie  answer,  or  shown  by  the 
evidence  in  this  case,  and  the  defendant,  Haven,  was  a  director 
himself,  as  well  as  a  stockholder. 

Nearly,  if  not  all  of  the  evidence  introduced  in  this  case  by 
plaintiff  was  objected  to  by  defendants,  and  taken  under  objeo- 
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tioD  and  exception  to  be  oonsidered  and  ruled  upon  by  the  court 
in  the  light  of  all  the  testimony,  when  the  whole  case  should 
be  befmre  it.  One  part  of  the  testimony  often  supplements  and 
throws  light  upon  and  illustrates  the  other.  All  oral  testimony 
to  establish  the  advance  of  money  by  the  plaintiff  for  the  bene- 
fit of  the  corporation,  was  objected  to  because  the  matters  ought 
to  be  of  record,  and  the  record  would  be  the  best  evidence; 
and,  when  record  evidence  was  offered,  it  was  objected  to 
because,  although  it  might  be  com}>etent  to  establish  a  liability 
against  the  corporation,  it  is  not  competent  to  affect  the  personal 
rights  of  a  stockholder  of  the  corporation.  Under  the  principles 
insisted  upon  by  defendants,  I  apprehend  that  it  would  be  very 
difficult  to  establish  the  personal  liability  of  a  stockholder  to  a 
creditor  of  the  corporation,  and  that  this  security  or  liability 
provided  by  the  constitution  and  statutes,  would  be  wholly 
illusory.  In  my  judgment  it  is  perfectly  competent  to  show  by 
the  official  record  of  the  action  of  the  board  of  trustees  duly 
assembled,  that  for  instance  A.  B.  was  by  resolution  unanimously 
passed,  duly  appointed,  and  authorized  to  act  as  superintendent 
of  the  cbrporation  and  general  manager  of  its  affairs,  in  Dakota 
and  Wyoming  territories,  and  by  parol  evidence  that  the  corpo- 
ration had  property  in  each  of  those  territories,  and  that  A.  B. 
did  in  fact  take  the  charge  and  management  of  its  affairs  in 
thode  regions  in  pursuance  of  said  appointment;  that  he  in  fact 
made  moirthly  reports  of  his  operations  and  expenditures  in  the 
construction  of  the  ditches  and  works  of  the  company  in  those 
territories,  there  being  no  question  as  to  the  specific  contents  of 
those  reports;  and  that  he  drew  drafts  upon  the  said  corpora- 
tion at  San  Francisco  for  moneys  required  for  his  operations; 
that  the  directors  received  and  acted  upon  those  reports  as  correct, 
and  in  fact  paid  such  drafts,  and  that  it  is  competent  in  corrobo- 
ration of  this  oral  testimony,  and  to  show  the  dates,  amomits, 
acceptance,  etc.,  to  introduce  the  drafts  themselves,  upon  proper 
proofs  of  their  gennineness ;  that  it  is  competent  to  prove  by 
oral  testimony,  that  the  corporation  had  no  money  with  which 
to  take  xxp  the  drafts,  as  they  became  due,  and  it  was  necessary 
to  borrow  money  for  the  purpose;  that  upon  negotiation  with  a 
bank  for  a  loan  of  money,  it  was  ascertained  that  the  money 
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oould  not  be  got  on  the  note  of  the  corporation  alone,  but  oould 
be  had  upon  the  note  of  the  corporation  indorsed  or  guarantied 
by  the  plaintiff;  and  that  this  condition  of  things  was  brought 
to  the  notice  of  the  directors,  and  this  being  so  shown,  that  it  is 
competent  to  show  by  the  records  of  the  board,  that  at  a  meeting 
duly  held  for  the  purpose,  a  resolution  was  passed,  authorizing 
the  president  to  execute  a  note  for  the  amount  of  money  wanted, 
to  be  indorsed  by  the  plaintiff  as  surety,  and  fixing  the  rate  of 
interest  to  be  paid  on  the  loan ;  and  then  to  show,  by  parol 
testimony  accompanied  by  the  note  itself,  that  the  note  was  in 
fact  executed,  indorsed,  and  delivered  in  pursuance  of  said  reso- 
lution, and  the  money  received  thereon,  and  the  drafts  taken 
up  with  it;  and  to  further  prove  that  the  note  so  executed 
upon  which  the  money  was  obtained  went  to  protest,  and  that 
it  was  paid  and  taken  up  by  the  indorscr  and  surety.  If  this 
kind  of  testimony  is  not  competent  to  prove  these  facta,  as 
against  a  stockholder,  I  should  like  to  be  informed  by  counsel, 
how  such  facts  are  to  be  proved,  in  such  manner  as  to  fix  the 
liability  of  a  stockholder.  Testimony  of  this  kind  and  similar 
testimony  was  introduced  —  parol  testimony  where  there  was 
no  evidence  in  writing  or  of  record,  and  record  and  written  evi- 
dence, where  there  was  a  record,  or  writing,  amply  sufficient  itj 
admissible,  for  the  purpose,  to  establish  all  the  facts  set  out  in 
the  statement  of  facts  found  in  this  case.  The  facts  undoubtedly 
exist,  as  stated,  and  the  real  question  is,  what  are  the  legal  rights 
of  the  parties  arising  upon  the  facts. 

But  because  Mr.  Borland  and  the  directors  were  not  present 
in  Dakota,  and  did  not  know  from  personal  observation  and 
knowledge,  all  that  was  done,  and  there  was  no  proof  by  parties 
having  personal  knowledge,  precisely  of  all  the  work  that  was 
done  in  Dakota,  and  whether  the  money  drawn  from  time  to 
time  by  the  superintendent  on  the  authority  of  the  directors  was 
actually  all,  in  fact  expended  for  the  purposes  set  forth  in  the 
monthly  reports,'  it  is  insisted,  that  the  action  of  the  board  of 
directors  in  raising  the  money  and  paying  the  drafts  upon  the 
representation  of  the  superintendent  and  i*eports  upon  which  the 
board  acted,  however  valid  as  against  the  corporation,  is  not 
binding  upon  a  stockholder,  and  can  impose  no  personal  liabiliQr 
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upon  him  —  that  the  directors  oould  not  create  liabilities  upon 
hearsay  evidence.  The  directors  of  great  corporations  having 
business  far  away  from  the  central  office^  and  often  in  distant, 
and  even  in  foreign  countries,  must  act  upon  the  reports  of 
their  authorized  agents.  No  other  mode  of  conducting  their 
business  is  practicable,  or  even  possible.  They  cannot  possibly 
have  personal  knowledge  of  every  act  performed  in  the  name 
of  the  corporation,  and  if  they  cannot  render  the  corporation 
liable  for  acts  performed  beyond  the  reach  of  their  own  observa- 
tion, they  cannot  carry  on  the  business  of  the  corporation,  at  all. 
The  directors  of  the  Wyoming  and  Dakota  Water  Company 
were,  certainly,  authorized  to  act  upon  the  information  derived 
from  their  authorized  agents  in  the  r^ular  course  of  their  busi- 
ness, and  in  so  acting,  to  borrow  money  for  its  supposed  uses 
and  bind  the  corporation  for  its  payment;  and  those  who 
advance  it,  or  become  responsible  to  those  who  do,  and  are 
thereafter  compelled  to  take  up  the  obligations,  are  not  bound 
to  look  to  the  correct  application  of  the  money  so  raised.  It 
was  only  necessary  for  plaintiff  to  show  that  the  directors  acted 
in  good  faith  upon  information  received  from  their  agents  in 
the  usual  course  of  business.  It  was  not  necessary  to  show  how 
all  the  money  was  expended;  and  no  effort  was  made  to  do  so 
either  by  hearsay  evidence  or  otherwise.  These  transactions  are 
certainly  valid  as  against  the  corporation,  whether  the  moneys 
were  properly  applied  by  the  authorized  agent  of  the  corporation 
in  Dakota  or  not ;  and  in  a  suit  against  the  corporation  by  the 
Bank  of  California,  for  the  moneys  advanced,  or  by  the  sureties 
on  the  note  to  the  Bank  of  California,  who  were  compelled  to 
pay  the  money  to  the  bank,  the  evidence  in  this  case  would  have 
been  admissible.  If,  on  the  facts  disclosed  and  proved,  a  valid 
claim  exists  against  the  corporation  itself;  if  the  corporation 
would  be  liable  on  the  state  of  facts  shown^  then  of  necessity,. 
under  the  constitution  and  statutes,  every  stockholder,  at  the 
time  the  liability  accrued,  must  be  liable  for  his  appropriate 
share,  as  he  is  liable  for  his  share  of  all  such  debts  and  liabilities 
of  the  corporation.  There  can  be  no  liability  of  the  corporation,, 
without  a  corresponding  personal  liability  of  its  stockholders 
under  the  constitution  and  laws.    If  the  board  of  directors 
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could  by  the  facts  shown  create  a  IrabiHty  against  the  corpora- 
tiou,  then  the  same  fiict^  must  create  a  personal  liability  as  to 
the  stockholders.  And  the  objection  really  goes  to  tbe  eflect 
of  the  facts,  rather  than  to  the  kind  of  proof;  and  the  facts 
shown  are  proved  by  the  only  kind  of  testimony  by  which 
proof  is  susceptible.  Tbe  plaintiff  made  no  effort  to  prove  how, 
or  for  what  particular  purposes  the  funds  realized  on  the  drafts 
of  the  superintendent  were  expended,  nor  was  it  necessary  to 
make  any  such  proof.  There  was  then,  no  hearsay  testimony 
on  those  points,  as  there  was  no  testimony  at  all.  The  testi- 
mony went  to  the  question  as  to  what  the  directors  acted  upon, 
not  as  to  the  truth  of  the  reports.  It  is  sufficient  that  the  direo- 
tors  of  the  corporation  acted  upon  the  infermation  received  from 
their  superintendent,  in  the  ordinary  course  of  business,  whetlier 
that  information  was  correct  or  not,  and,  that,  being  satisfied  as 
to  the  propriety  of  their  action,  they  created  the  liability  upon 
the  corporation  in  the  manner  set  out  in  the  statement  of  facts. 
These  acts  were  within  the  scope  of  their  powers,  and  duties, 
even  if  the  reports  upon  which  they  honestly  based  their  action 
should  turn  out  to  be  erroneous  or  even  in  some  particniiars, 
fraudulent.  The  question  is,  what  did  the  directors  do  upon 
the  information  they  had  from  the  agents,  not  whether  that 
information  was  in  all  particulars  correct  or  not 

But  there  is  no  charge  that  the  moneys  raised  iu  the  mpde 
stated  were  not  in  all  respects  legitimately  expended  in  the 
proper  business  of  the  company,  and  there  was  no  occasion  for 
hearsay  evidence,  or  other  evidence,  on  that  point.  There  is  no 
averment  in  the  answer  that  there  was  one  dollar  improperly 
raised  or  improperly  expended  by  the  directors,  their  agent,,  or 
anybody  else.  The  answer  simply  denies  that  the  plaintiff,  Bor- 
land, advanced,  or  paid  any  moneys  at  all  for  the  benefit  of  the 
Wyoming  and  Dakota  Water  Company,  as  alleged  in  the  com- 
plaint. And  there  is  not  only  no  averment,  in  the  answer,  bnt 
not  a  particle  of  evidence  tending  in  the  slightest  degree  to  show 
that  one  dollar  of  the  money  advanced  by  Borland  on  the 
$45,000  note,  or  the  $6,000  and  $3,600  drafts,  or  the  $6,864;rS 
paid  to  Grarber  and  Thornton,  or  of  the  money  advanced  by  the 
Father  de  Smet  Company,  the  balance  of  which  was,  aftermrds^ 
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included  in  the  note  set  (mt  to  the  Father  de  Sinet  Company^ 
was  ever  improperly  expended,  or  used  for  any  purpose  other 
than  the  legitimate  objects  of  the  corporation ;  nor  is  there  a 
particle  of  testimony  tendings  to  show  that  every  dollar  claimed 
was  not  advanced  and  paid  by  plaintiff  exactly  as  is  indicated 
by  the  testimony  on  behalf  of  the  plaintiff.  The  defendants 
rest^  alone^  upon  the  points,  that  the  evidence  introduced  by  the 
plaintiff  is  incompetent  to  establish  the  fiicts  proved,  as  against 
the  defendants  personally,  or  being  proved,  that  the  facts  estab- 
lished do  not  impose  a  personal  liability  upon  the  defendants, 
and  upon  their  allegation  that  they  were  not  stockholders  at  the 
time  the  indebtedness  accrued.  As  to  the  money  paid  to  Garber 
and  Thornton,  they  rely  upon  the  additional  defense,  that  the 
action  is  barred  by  the  statute  of  limitations.  As  to  the  statute 
of  limitations,  the  first  money  paid  to  Garber  and  Thornton  was 
in  August  or  September,  1879,  and  the  last  in  August,  1880. 
The  payments  were  made  fn>m  time  to  time  as  the  services  of 
the  litigation  proceeded.  But  the  transaction  and  service  were 
continuous,  and  may  be  regarded  as  one  transaction,  and  the 
payment  of  items  in  a  running  account.  The  last  payments 
were  within  the  statutory  period,  so  that  the  bar  does  not  attach 
to  any  part.  Besides,  the  defense  is  an  affirmative  one,  set  up 
by  the  defendants  themselves,  and  it  devolves  upon  them  to 
show,  affirmatively,  that  the  bar  has  attached,  and  to  what  part. 
Now,  it  does  not  appear  how  much  was  paid  more  than  three 
years  before  the  bringing  of  the  suit,  and  the  court  has  no  evi- 
dence upon  which  to  apply  the  statutory  bar,  if  any  there  be,  to 
any  particular  part  of  the  sum  paid.  The  defense,  therefore,  on 
on  both  grounds  must  be  overruled. 

A  judgment  in  favor  of  McMasters  against  the  Wyoming  and 
Dakota  Water  Company  recovered  upon  the  $109,049.76  note, 
given  by  the  corporation  to  the  Father  de  Smet  Company  for 
balance  of  advances  made  by  the  latter  to  the  former,  and  pro- 
ceedings thereunder,  was  introduced  in  evidence  by  plaintiff, 
und^r  objection  by  defendants,  that,  a  judgment  against  a  cor- 
poration is  not  competent  evidence  in  an  action  by  a  creditor 
against  a  stockholder  of  the  corporation,  to  enforce  a  personal 
liability.    There  are  some  authorities,  including  some  New  York 
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cases,  apparently  depending  upon  peculiar  statutes  of  that  state 
of  a  highly  penal  character,  that  seem  at  first  blush  to  sustain 
this  view.  But  I  think  they  are  inapplicable.  However  that 
may  be,  the  weight  of  authority  appears  to  be  very  largely  to 
the  effect,  that  a  judgment  against  a  corporation  for  a  corporate 
debt,  is,  at  least,  prima  facie,  if  not  conclusive,  evidence  against 
the  stockholders  therein,  when  sought  to  be  held  liable  for  such 
debt;  and  many  of  the  authorities  seem  to  hold  it  conclusive, 
except  upon  proof  of  fraud,  or  collusion,  or  when  there  is  a 
defect  of  jurisdiction.  (2  Morawetz  on  Private  Corporations 
[2d  ed.],  886;  Cook,  Stocks,  sec.  209;  Taylor  on  Corporations, 
sec.  737;  Freeman  on  Judgments,  sec.  177;  Donwcrth  v.  Oaot- 
•  baughy  5  Iowa,  300;  Grand  v.  2\«5fcr,  5  Kan.  47;  Came  v. 
Brigham,  39  Me.  35,  40;  Miltikm  v.  Whiiehouse,  49  Me.  527; 
Thayer  .Y.  lAthographic  Oo.  108  Mass.  523,  528;  Hatvea  v. 
Anglo-Saxon  Co.  101  Mass.  385;  Bohn  v.  Broum,  33  Mich. 
257;  Ske  v.  Bloom,  20  Johns.  669 ;  Sckaeffer  v.  Insurance  Co. 
46  Mo.  248 ;  Hoagland  v.  BeU,  36  Barb.  57;  Hastings  v.  DreWy 
76  N.  Y.  9-15 ;  Stepliena  v.  Fox,  83  N.  Y.  313 ;  W%on  v.  Coal 
Co.  43  Pa.  St.  424;  Bank  v.  Chandler,  19  Wis.  457;  Olm  v. 
Springs,  26  Fed.  Rep.  494.)  This  appears  to  me  to  be  the  better 
view.  'At  all  events,  it  is  not  a  matter  of  any  consequence, 
in  this  case,  for  the  liability  is  fully  made  out  by  the  oral  evi- 
dence, various  notes,  and  the  record  of  the  action  of  the*boards 
of  directors  of  the  two  coporations,  prior  to  and  independent 
of  this  judgment.  It  might  just  as  well  have  been  omitted. 
Indeed,  it  seems  to  have  been  introduced  merely  to  complete 
the  history  of  the  transactions  under  investigation,  and  to  show 
the  payments  made  and  credited  on  the  liability  alleged  in  the 
complaint,  which  payments  and  credits  were  denied  in  the  answer. 
The  payments  credited,  were,  in  fact,  the  two  sums  realized  upon 
the  sales  of  the  property  upon  executions  issued  upon  this  judg- 
ment, shown  by  the  return  of  the  sheriff  upon  the  executions 
issued  and  filed  in  the  case.  Indeed,  this  record  seems  to  be 
favorable  to  the  defendants  rather  than  against  them,  as  it  proves 
payments  of  a  considerable  amount.  At  all  events,  the  case  was 
fully  made  out  without  it,  and  it  can  do  no  harm,  even  if  errone- 
ously admitted. 
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I  am  fullj  satisfied  that  the  plaintiff  is  entitled  to  recover.  I 
cannot  go  through  the  long  record^  and  rule,  specifically,  and 
independently,  upon  every  exception  taken  to  the  evidence  by 
defendants.  I  have  indicated  the  character  of  the  important 
evidence,  and  the  exceptions  thereto,  and  given  examples  of  that 
upon  which  I  have  acted  in  deciding  this  case.  The  other  evi- 
dence considered  is  largely  of  a  similar  kind,  and  the  exceptions 
of  like  character.  It  is  necessary  to  consider  one  part  of  the 
evidence,  in  its  relation  to  others,  in  order  to  decide,  intelligently, 
upon  its  admissibility.  Generally,  therefore,  I  overrule  the 
objections  taken  by  defendants. 

Should  a  bill  of  exceptions  be  required,  it  would,  necessarily, 
include  nearly  all,  if  not  the  whole  evidence  in  the  case,  as  there 
is  very  little,  that  was  not  taken  under  objection  on  some  ground 
on  the  part  of  the  defendants,  and  it  is  necessary  to  consider  one 
part  as  illustrated  by  the  others.  The  facts  I  have  taken  pains 
to  set  out  very  fully,  and  at  large,  in  the  findings;  and  the 
question,  after  all  is,  what  is  their  effect  upon  the  rights  of  the 
parties?  The  case  can  better  be  disposed  of  upon  the  facts,  than 
upon  rulings  upon  specific  isolated  items  of  evidence.  If  the 
acts  of  the  parties,  as  set  out,  constitute  a  liability  against  the 
corporation,  then  they  must  create  a  personal  liability  upon  each 
stockholder  for  his  proper  share,  ^s  before  stated,  there  can 
be  no  liability  on  the  part  of  the  corporation  without  creating  a 
corresponding  liability  for  his  share  against  the  stockholder. 
It  may  well  be  that  a  fraudulent  and  collusive  transaction 
between  the  party  in  whose  favor  the  liability  is  sought  to  be 
created,  and  the  directors  of  a  corporation  intentionally  co- 
operating together,  could  not  cast  any  personal  liability  upon  a 
stockholder;  but,  then,  sucl^  a  transaction  would  be  equally 
void  as  to  the  corporation.  I  cannot  now,  conceive  of  a  case  in 
which  there  is  a  valid  debt,  or  liability,  against  the  corporation 
where  there  would  not,  under  the  constitution  and  statutes,  be  a 
corresponding  proportionate  personal  liability  against  a  party, 
who  was  a  stockholder,  at  the  time  when  the  debt,  or  liability 
was  incurred.  If  this  be  so,  then,  the  only  question  as  to  the 
liability  can  be,  is  there  a  liability  against  the  corporation? 
And  if  that  be  so,  then  any  evidence,  that  is  competent  to  estab- 
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lish  the  liability,  as  against  the  corpoiratioQ,  must  be  oompetent 
to  establish  the  liability,  of  the  atockholderSy  fox  the  liability 
of  the  corporatioa  being  established,  the  liability  of  the  stock- 
holder for  hb  share,  follows  as  an  inevitable  l^al  consequenoe 
by  the  express  terms  of  the  constitution  and  statute.  But  in 
this  case  there  is  no  evidence  at  all  of  any  collusion  or  fraud — 
nothing  to  show  that  the  indebtedness  in  question  was  not  hon- 
estly contracted  for  the  legitimate  purposes  of  the  corporation, 
and  honestly  paid  by  the  plaintiff,  Borland,  who  was,  like  the 
defendants,  personally,  liable  for  his  proper  share.  It  would 
seem  from  a  consideration  of  the  whole  case,  upon  the  evidence 
before  the  court,  that  the  stockholders  of  the  two  corporations 
mentioned  in  the  findings,  acted  in  concert  proceeding  harmo- 
niously, and  satisfactorily,  while  the  Wyoming  and  Dakota 
Water  Company  had  a  prospect  of  acquiring,  and  enjoying  a 
large  and  valud[)le  property.  While  the  prospects  were  good, 
the  assessments  to  meet  the  expenses  of  their  operations  were, 
cheerfully,  paid  by  the  defendants,  as  well  as  others.  But  when 
the  right  to  the  water  upon  which  the  value  of  the  investment 
of  the  water  company  wholly  depended,  was  adjudged  against 
them,  after  a  vigorous  litigation,  their  hopes  were  blighted,  and 
their  investment  became  nearly  worthless.  Then  the  stock- 
holders declined  to  pay  the  assessments  levied  to  meet  the  lia- 
bilities of  the  corporation,  and  the  plaintiff,  Borland,  alone  being 
a  large,  if  not  the  largest  stockholder,  assumed  the  burden,  and 
paid  off  the  existing  indebtedness.  If,  this  be  so,  it  is  but  con- 
sistent with  justice  and  common  honesty,  as  well  as  the  require- 
ments of  the  law,  that  the  defendants  should  be  required  to 
refund  to  him  their  just  share  of  the  amounts  so  paid.  Let 
judgment  be  entered  for  plaintiff,  against  each  defendant,  for  his 
portion  of  the  amount  due  as  stated  in  the  findings,  with  costs. 
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James  Swift  v.  S.  S.  Meyebs  ei  xl. 

Oaaun  Goubx,  Daamca  or  Obbooit. 
DaomBKB  Si,  1668. 

L  NoncB  Of  SumcoNB  in  a  Butt  to  Ekfobob  the  Limi  or  a  KcoaoAas. — A  salt 
to  enforce  the  lien  of  a  mortgage  is  not  one  to  recoyer  money  or  damages  only, 
and  therefore  the  notice  inserted  in  the  summons  most  be  according  to  the  direo> 
tion  in  sabdivlsion  2  of  section  58,  Oomp.  1887. 

2.  JuDOKBirr  of  State  Coubt  dt  the  National  Codbt,  Stetino  in  the  saiob 
State.  —  The  judgment  of  a  state  coart  may  be  collaterally  questioned  or 
attacked  in  a  national  oonrt,  sitting  In  the  same  state,  for  a  want  of  jurisdiction 
OTer  the  subject-matter,  or  of  nofcioe  to  the  defendant,  the  same  as  if  it  was  a 
Judgment  of  a  oonrt  of  another  state. 

8.  Suit  to  Enfobce  the  Lien  of  a  MoBTaAOE.— A  salt  to  enforce  the  lien  of  a 
mortgage  by  the  sale  of  the  property  is  in  the  nature  of  a  proceeding  in  ri/m^  and 
in  case  the  mortgagor  or  bis  successor  in  interest  is  a  non-resident  or  not  found, 
so  that  he  cannot  be  personally  served  with  process,  in  the  state,  the  court  may 
decree  a  sale  of  the  property  on  such  substituted  or  oonstractiTe  serTice  of  pro- 
cess on  the  mortgagor  ae  the  legislature  may  provide;  bat  in  such  case  there  is 
no  presumption  in  favor  of  the  jurisdiction  of  the  court,  and  unless  the  record 
shows  a  compliance  in  all  essential  particulars  with  tiie  statute  authoriEing  such 
servioe.lts  decree  is  nuU  and  void. 

4.  Case  in  Judgment.— A  statute  of  Oregon  (Comp.  1887,  aeo.  64)  provides  that  if 
a  defendant  in  a  suit  cannot  be  found,  service  of  the  summons  may  be  made  by 
delivering  a  copy  of  the  same  *'  to  some  person  of  the  family  ....  as  the 
dwelling-house  or  usual  place  of  abode  of  the  defendant."  In  a  suit  to  enforce 
the  lien  of  a  mortgage  on  property  In  Linn  County,  the  return  of  the  8beri£f 
showed  that  the  defendant  could  not  be  found,  and  that  a  copy  of  the  summons 
was  delivered  to  a  "  member  "  of  the  family,  "  at  his  usual  plaaeK)f  abode  in  said 
(Linn)  county,"  on  which  service  the  court  gave  a  decree  by  default  for  the  sale 
of  the  property  under  which  the  defendants  claim.  Held^  that  the  service  was 
invalid  and  the  decree  of  sale  thereon  null  and  void,  because  the  return  did  not 
show  that  the  substituted  service  of  the  summons  was  made  at  the  defendant's 
usual  place  of  abode  in  the  stato,'in  whatever  county  it  might  be,  but  only  at  his 
usual  place  of  abode  in  IMm  County, 

fi.  CoNTSADiOTDio  A  Beoobd. — iS«m62e,  that  the  record  of  a  court  cannot  be  col- 
laterally impeached  or  contradicted  except  by  a  suit  in  equity,  brought  for  the 
purpose  of  sefking  aside  a  judgment,  on  the  ground  that  in  fact  the  court  never 
acquired  jorisdiotion  to  give  the  same. 

Before  Dbady,  District  Jud^re. 

Mr,  Scod  JBed>e,  for  the  plaintiff. 

Mr.  Albert  H.  Tanner  and  Mr.  Charles  E.  Wdverton,  for  the 
defendants, 

Deady,  J.     This  action  is  brought  by  the  plaintiff,  a  citizen 
of  California^  against  the  defeuduuts,  citizens  of  Oregon,  to 
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recover  377.77  acres  of  laud^  situate  in  Lina  County^  Or^on, 
exceeding  in  value  $6,000. 

The  case  was  tried  by  the  court  without  the  intervention  of  a 
jury,  upon  the  amended  complaint,  answer,  and  reply  thereto; 
and  a  stipulation  as  to  the  facts. 

From  these  it  appears  that  on  and  prior  to  October  16,  1879, 
Philip  Grigsby  was  the  owner  of  the  premises  in  question,  sub- 
ject to  a  mortgage  thereon,  given  to  the  state  commissioners  for 
the  management  of  the  school  fund,  to  secure  the  payment  of 
$4,500,  with  interest,  theretofore  borrowed  by  Grigsby  from 
said  commissioners ;  that  on  said  date  a  suit  theretofore  brought 
by  said  commissioners  against  Grigsby  to  enforce  the  lien  of 
said  mortgage  was  pending  in  the  state  circuit  court  for  said 
county,  in  which  a  summons  had  been  issued,  directed  to  said 
Grigsby,  requiring  him  ''to  appear  and  answer  the  complaint" 
therein  within  the  time  specified,  and  notifying  him  that  if  he 
failed  so  to  appear  and  answer,  ''the  plaintiff  will  apply  to  the 
court  for  the  relief  demanded''  in  the  complaint;  that  said 
summons  was  returned  by  the  sheriff  of  said  county  with  the 
following  certificate  or  proof  of  service  annexed  thereto:  "I 
hereby  certify  that  I  have  served  the  annexed  summons  in  Linn 
County,  Oregon,  on  the  sixteenth  day  of  October,  1879,  on  the 
therein-named  defendant,  Philip  Grigsby,  he  not  being  found, 
by  leaving  a  copy  thereof,  ....  together  with  a  copy  of  the 
complaint,  «...  with  Mary  Backus,  a  member  of  the  family 
over  the  age  of  fourteen  years,  at  his  usual  place  of  abode  in 
said  county;"  that  thereafter  said  circuit  court  gave  a  decree 
in  said  case  by  default  in  favor  of  the  plaintiffs  therein,  on 
which  the  interest  of  Grigsby  in  the  premises  was  sold  on 
execution,  and  the  proceeds  applied  on  the  demand  of  the 
plaintiffs,  and  in  discharge  of  said  lien;  that  said  sale  was  duly 
confirmed,  and  a  conveyance  of  the  premises  made  in  pursu* 
ance  thereof  to  the  purchaser,  J.  W.  Meyers,  under  whom  the 
defendants  claim;  and  that  the  plaintiff,  on  April  26,  1888, 
received  a  conveyance  from  Grigsby  of  all  his  interest  in  the 
premises. 

The  stipulation  concludes  that  if  the  "summons"  is  valid, 
and  the  "  return "  is  sufficient  to  show  due  servloe  of  the  same 
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OQ  Grigsby^  the  defendants  are  entitled  to  judgment  in  the 
action^  but  if  not,  the  plaintiff  is  entitled  to  judgment. 

It  is  contended  by  the  plaintiff  that  the  decree  of  the  circuit 
court  of  Linn  County,  under  which  the  defendants  claim,  is 
void  and  of  no  effect^  because  the  court  had  no  jurisdiction  in 
the  premises. 

The  grounds  of  this  contention  are:  (1)  The  summons  was 
invalid,  because  it  did  not  contain  a  notice  that  the  plaintiffs 
would,  if  the  defendant  failed  to  answer  the  complaint,  take 
judgment  for  a  sum  specified  therein,  but  only  that  in  such  case 
they  would  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint; and  (2)  the  return  of  the  sheriff  does  not  show  a  valid 
service  of  the  summons,  because  (a)  it  appears  therefrom  that  it 
was  "left"  with  Mary  Backus  and  not  "delivered"  to  her;  (6) 
it  does  not  appear  whether  Mary  Backus  was  a  member  of  her 
own  family  or  of  the  defendant's;  and  (c)  it  does  not  appear 
that  the  summons  was  served  at  the  "usual  place  of  abode"  of 
the  defendant  in  the  state,  but  only  "in  Linn  County." 

The  statute  (Comp.  1887,  sec.  53),  provides:  "That  there 
shall  be  inserted  in  the  summons  a  notice  in  substance  as  fol- 
lows :  (1)  In  any  action  for  the  recovery  of  money  or  damages 
only,  that  the  plaintiff  will  take  judgment  for  a  sum  specified 
thenan,  if  the  defendant  fail  to  answer  the  complaint;  (2)  in  other 
actions,  that  if  the  defendant  fail  to  answer  the  complaint,  the 
plaintiff  will  apply  to  the  court  for  the  relief  demanded  therein." 

By  section  55  (Comp.  1887)  it  is  further  provided  that: 
"The  summons  shall  be  served  by  delivering  a  copy  thereof^ 
together  with  a  copy  of  the  complaint  ....  as  follows:" 
(Here  follow  five  subdivisions,  the  first  four  of  which  relate  to 
the  service  on  corporations  and  persons  under  guardianship.) 
The  fifth  one  provides:  "In  all  other  cases  to  the  defendant 
personally,  or,  if  he  be  not  found,  to  some  person  of  the  family, 
above  the  age  of  fourteen  years,  at  the  dwelling-house  or  usual 
place  of  abode  of  the  defendant." 

These  provisions  concerning  a  summons  and  its  service  in  an 
action  at  law,  are  e(]ually  applicable  to  a  summons  and  its  service 
in  a  suit  in  equity,  to  enforce  the  lien  of  a  mortgage.  (Comp. 
1887,  sec.  389.) 
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The  8uit  against  Grigsby  was  Dot,  in  my  judgmeut^  a  sait  to 
recover  money  only;  primarily  it  was  brought  to  ascertain  and 
enforce  a  lien  on  the  real  property  in  question,  and  obtain  a 
judicial  sale  of  the  same,  and  the  application  of  the  proceeds 
thereof  in  payment  of  the  debt  the  mortgage  was  given  to  secure. 
(Comp.  1887,  sec.  414.) 

It  is  true  that  in  case  a  mortgagor  has  given  a  personal  obli- 
gation for  the  debt,  the  law  authorizes  the  court  to  ^'  decree  a 
recovery  of  the  amount  of  such  debt  against"  him,  as  well  as  to 
decree  a  sale  of  the  property  to  satisfy  the  same.  But  the  decree 
in  personam  for  the  recovery  of  the  money  is  not  the  "only/' 
nor  even  the  principal  object  of  the  suit.  At  least,  it  is  merely 
a  conditional  decree  and  cannot  be  enforced  until  the  property 
adjudged  to  be  sold  is  disposed  of,  and  then  only  in  case  the 
proceeds  of  such  sale  are  not  sufficient  to  satisfy  the  decree. 
(Comp.  1887,  sec.  417.) 

The  notice  in  the  summons  was  properly  given  under  the 
second  subdivision  of  section  53 ;  and  a  copy  of  the  complaint 
having  been  served  at  the  same  time,  the  defendant  was  fully 
informed  of  the  nature  of  the  decree  that  might  be  taken  against 
him  in  case  he  failed  to  answer. 

The  last  objection  to  the  validity  of  the  service  will  be  con* 
sidered  first. 

It  does  not  appear  that  a  copy  of  the  summons  was  delivered 
<*  to  some  person  of  the  family  ....  at  the  dwelling-house,  or 
usual  place  of  abode"  of  the  defendant  What  does  appear  is 
this,  a  copy  of  the  summons  was  "left"  with  "a  member  of 
the  femily  over  the  age  of  fourteen  years  at  his  (the  defendant's) 
usual  place  of  abode  in  said  (Linn)  coimty" 

A  suit  to  enforce  the  lieu  of  a  mortgage  is  a  local  one,  and 
can  only  be  brought  in  the  county  where  the  land  lies.  (Comp. 
1887,  sec.  387.)  But  the  defendant  may  be  served  with  the 
summons  in  any  county  of  the  state  in  which  he  may  be  found. 
(Comp.  1887,  sees.  52,  54.) 

There  is  no  presumption  that  Grigsby  was  a  resident  of  Linn 
County  because  the  suit  to  enforce  a  lien  on  real  property  belong- 
ing to  him  therein  was  brought  there.  It  could  not  have  been 
brought  elsewhere.     For  aught  that  appears,  he  may  have  resided 
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in  any  other  oounty  in  the  state.  And  if  '^  found  "  anywhere 
therein^  whether  commorant  or  itinerant^  he  oould  have  been 
served  by  delivering  to  him  personally  a  copy  of  the  summons. 
But  if  not  so  "  found,"  then  he  could  only  be  served  by  the 
delivery  of  a  copy  of  the  summons  "to  a  person  .of  the  family" 
—the  family  of  which  he  constituted  a  part^  whether  as  head  or 
member  —  "at  his  dwelling-house,  or  usual  place  of  abode." 

It  is  self-evident  that  a  defendant  can  have  but  one  unquali- 
fied, "umal  place  of  abode"  in  the  state,  at  the  same  time.  If 
be  has  other  places  of  abode  therein,  as  he  may  have,  they  are 
his  unusual  places  of  abode.  A  defendant  may  be  served  per- 
sonally anywhere  in  the  state  that  he  may  be  "found,"  but  if 
served  constructively,  by  the  mere  delivery  of  a  copy  of  the 
summons  for  him  to  the  person  designated  by  the  statute,  it 
must  be  done  at  his  "  usual  place  of  abode"  in  the  state,  in  what- 
ever county  that  may  be.  And  if  he  has  no  such  place  of  abode, 
and  cannot  be  found,  he  must  be  served  by  publication.  His 
usual  place  of  abode  in  a  particular  county  is  not  necessarily  his 
usual  place  of  abode  in  the  state.  A  person  may  reside  eleven 
months  in  the  year  in  Multnomah  County,  and  one  month  in 
the  year  near  the  beach  in  Clatsop  County.  He  may  have  a 
fixed  and  well-known  residence  in  each  county.  But  can  there 
be  any  question  in  which  county  his  usual  place  of  abode  is, 
within  the  meaning  of  the  statute  r^ulating  the  service  of  a 
summons?  Certainly  not.  It  is  in  Multnomah  County.  Now 
suppose  a  suit  was  commenced  against  this  person  in  Clatsop 
County  to  divest  him  of  some  interest  in  real  property  therein ; 
the  sheriff  might  leave  a  copy  of  the  summons  at  his  residence 
in  Clatsop  County  with  his  housekeeper,  or  with  "some  person 
of  the  family"  with  whom  he  always  resides  when  in  the  county, 
and  then  truly  return  that  the  defendant  not  being  found,  he  had 
served  the  summons  by  leaving  a  copy  thereof  with  such  person 
"at  his  usual  place  of  abode  in  Clatsop  County;"  and  do  this, 
notwithstanding  he  and  the  plaintiff  might  both  well  know  that 
the  defendant  bad  not  been  in  the  county  for  nearly  eleven 
months,  and  was  then,  and  had  been  for  years,  a  permanent  resi- 
dent of  Multnomah  County^  in  which  was  his  usual  place  of 
abode  in  the  state. 
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In  Brovm  v.  Ixmgloisj  70  Mo.  226,  it  was  held  under  a  simi- 
lar statate,  that  service  of  a  summons,  by  leaving  a  copy  '^al 
the  usual  place  of  abode''  of  the  defendant,  '^  when  in  the  city 
of  Cape  Girardeau,"  was  invalid ;  and  that  a  judgment  by  de&ult 
thereon  was  a  nullity. 

In  Allen  v.  The  Singer  Manuf.  Oo.  72  Mo.  326,  service  of 
process  by  leaving  the  same  '^at  the  Hardin  House,  the  usual 
place  of  abode  of  the"  defendant,  ^' prior  to  the  time  he  left  the 
state,"  was  held  bad,  because  it  did  not  show  that  the  writ  was 
left  at  a  place  which  was  the  abode  of  the  defendant  at  the  time 
of  service. 

In  M.  C,  Bank  v.  Sunian,  79  Mo.  527,  a  service  by  leaving 
process  at  the  ^^lad  usual  place  of  abode"  of  the  defendant  was 
held  invalid,  because,  non  condat,  that  his  'Mast"  place  of  abode 
was  his  present  one,  and  the  return  could  have  been  true,  and 
the  defendant  "reside  in  another  county  or  jurisdiction." 

In  Dawson  v.  The  Bank,  3  Ark.  605,  and  Parka  v.  WeemSj  9 
Ark.  439,  it  was  held  that  service  of  a  summons  at  the  residence 
of  the  defendant,  by  delivering  a  copy  to  a  person  present  there, 
whom  it  did  not  appear  from  the  return  was  '^a  member  of  the 
family,"  is  bad  and  will  not  support  a  judgment  by  de&ult. 

In  Sanborn  v.  Stickney,  69  Me.  343,  it  was  held  that  a  return 
on  a  writ,  that  it  was  served  on  the  defendant  by  leaving  a  copy 
of  the  summons  for  him  ''at  his  last  and  usual  place  of  abode, 
in  Kennebec  County/'  did  not  show  that  the  summons  was  left 
at  the  defendant's  "place  of  last  and  usual  abode,"  as  by  statute 
required.  Upon  this  service  there  was  a  judgment  by  default, 
and  afterwards  on  this  judgment  there  was  an  action  brought 
in  the  same  state,  and  the  invalidity  of  the  service  was  relied  on 
as  a  defense.  The  court  said:  "The  point  taken  in  the  defense 
is  that  'his  last  and  usual  place  of  abode  in  Kennebec  County' 
would  not  be  his  '  place  of  last  and  usual  abode '  in  the  state. 

We  concur  in  that  interpretation  of  the  officer's  return 

All  the  officer  certified  may  be  true  and  no  service  be  made. 
The  officer  would  not  be  liable  for  making  a  false  return.  But 
he  made  an  indefinite,  equivocal,  and  insufficient  return.  It 
must  be  certain  that  a  defendant  has  been  legally  notified  before 
judgment  can  properly  go  against  him." 
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In  Ames  v.  Winsor,  19  Pick.  247,  the  return  was  to  the  effect 
that  the  summons  had  been  left  for  the  defendant  '^  at  his  last 
and  usual  place  of  abode''  known  to  the  officer  serving  it,  in 
the  city  of  Boston.  The  statute  required  the  summons  to  be 
delivered  to  the  party  or  left  at  his  "dwelling-house  or  place 
of  last  and  usual  abode.''  It  was  held  that  the  service  was 
insufficient. 

In  SetUemier  v.  Sullivan^  97  U.  8.  444,  it  was  held  that  the 
service  of  a  summons  under  a  similar  statute  (Or.  Stats.  1855, 
p.  86,  sec.  29),  by  delivering  a  copy  thereof  to  the  wife  of  the 
defendant  at  the  usual  place  of  abode,  when  the  return  did  not 
show  that  the  defendant  could  not  be  found,  was  invalid,  and 
the  judgment  by  default  taken  thereon  null  and  void. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Field 
said:  "The  inability  of  the  officer  to  find  the  defendant  was 
not  a  fact  to  be  inferred,  but  a  fact  to  be  affirmatively  stated 
in  his  return."  To  the  same  effect  is  the  ruling  in  TruUenger  v. 
Todd,  6  Or.  39. 

In  Earle  v.  Mc  Veigh,  91  U.  S.  503,  it  was  held  that  where, 
during  the  absence  of  a  person  and  his  family,  a  statute  author- 
ized the  notice  of  a  suit  against  him  to  be  posted  upon  the  front 
door  of  his  "  usual  place  of  abode,"  that  a  notice  so  posted  seven 
months  after,  the  house  had  been  vacated  by  the  defendant  and 
his  family  was  not  posted  on  his  "  usual  place  of  abode,"  and  a 
judgment  founded  thereon  was  absolutely  void.  The  court 
says :  "  By  the  expression,  '  the  usual  place  of  abode,'  the  law 
does  not  mean  the  last  place  of  abode ;  for  a  party  may  change 
his  place  of  abode  every  month  in  the  year.  Instead  of  that,  it 
is  only  on  the  door  of  his  then  present  residence  where  the 
notice  may  be  posted,  and  donstitute  a  compliance  with  the  legal 
requirement." 

In  these  cases,  the  question  of  the  validity  of  the  service 
sometimes  arose  on  a  direct  proceeding,  and  in  others  collaterally, 
but  in  all  alike,  it  was  held  that  the  same  being  insufficient  the 
court  acquired  no  jurisdiction  thereby,  and  its  judgment  thereon 
was  null  and  void. 

In  none  of  them,  however,  but  Earle  v.  McVeigh  was  the 
record  concerning  the  service  contradicted  by  extraneous  evidence ; 
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and  in  that  case  the  proceeding  was  a  snrt  in  equity,  to  set  aside 
the  judgment.  In  all  the  rest,  it  was  determined  on  the  fiioe  of 
the  record,  that  the  service  was  invalid.  In  my  judgment, 
where  it  is  sought  to  contradict  the  record  concerning  any  juris- 
dictional matter,  it  should  only  be  done  by  a  suit  in  equity,  on 
properallegation  and  proof,  in  which  the  court,  in  granting  the 
relief  prayed  for,  may  make  such  conditions  in  favor  of  an 
innocent  purchaser,  who  iuvested  his  money  on  the  faith  of  a 
record  showing  jurisdiction  in  the  court,  as  may  be  possible  and 
proper. 

But  a  purchaser  at  a  sale  on  execution,  issued  on  judgment 
OT  decree  taken  by  de&ult,  where  the  record  does  not  show 
jurisdiction  in  the  court  over  the  subject  and  notice  to  die 
defendant,  has  no  equity  in  the  premises  as  against  the  true 
owner.    He  is  the  victim  of  his  own  folly  or  negligence. 

After  a  court  has  acquired  jurisdiction  by  a  proper  service  of 
process  on  the  defendant,  any  error  in  its  proceeding  cannot  be 
questioned  collaterally;  but  until  jurisdiction  is  acquired,  its 
judgment  may  be  questioned  and  held  for  naught  in  a  collateral 
afi  well  as  a  direct  proceeding. 

The  only  authority  cited  in  favor  of  the  sufficiency  of  the 
service  in  question  is  Healey  v.  Buffer,  6S  Wis.  9,  in  which  a 
similar  service  of  a  summons  was  held  good.  The  return  stated 
that  the  summons  was  served  on  the  defendant  in  Clark  County, 
at  his  last  and  usual  place  of  abode  therein.  The  court  said  the 
words  ^'last  and"  were  superfluous,  and  then  arbitrarily  con- 
strued the  return,  as  if  it  read :  "  Served  the  summons  at  the 
defendant's  'usual  place  of  abode,'  which  place  of  abode  was 
then  in  Clark  County." 

Admitting  the  insufficiency  of  the  return,  counsel  for  the 
defendants  insist  that  the  judgment  of  the  circuit  court  of  Linu 
County  thereon  is  valid  in  the  courts  of  this  state,  and  cannot 
be  questioned  therein  collaterally;  and  that  the  judgment  of  a 
court  of  this  state,  when  called  in  question  or  attacked  in  the 
circuit  court  of  the  United  States,  for  this  district,  must  be 
regarded  as  a  domestic  one. 

I  cannot  assent  to  either  of  these  propositions.  As  was  said  by 
Mr.  Justice  Field  'in  Oalpin  v.  Page,  3  Sawy.  107 :    "  Whilst 
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the  oourte  of  the  United  States  are  not  foreign  courts  in  their 
relation  to  the  state  courts,  they  are  courts  of  a  different  sover- 
eignty, exercising  a  distinct  and  independent  jurisdiction,  and 
are  bound  to  give  to  the  judgments  of  the  state  courts  only  the 
same  faith  and  credit  which  the  courts  of  another  state  are  bound 
to  give  them/'  And  what  faith  and  credit  must  be  given  to  the 
judgment  of  a  state  court  in  the  courts  of  another  state,  may  be 
seen  in  Chtidmaa  v.  RvMielly  6  Wall.  305>  where  it  is  said,  such 
a  judgment  is  neither  foreign  nor  domestic  in  every  sense  in 
said  courts,  but  it  is  '^open  to  inquiry  as  to  the  jurisdiction  of 
the  court  and  notice  to  the  defendant,"  citing  jyArey  v.  JCrf- 
chum,  11  How.  165;  Webder  v.  Bdd,  11  How.  437. 

EUioU  V.  PiersoU,  1  Peters,  328,  was  ejectment  brought  in  the 
circuit  court  of  the  United  States  for  Kentucky.  The  title  of 
the  defendants  depended  on  the  validity  of  an  order  of  a  county 
court  of  that  state,  concerning  the  privy  examination  of  a  femme 
covert,  who  was  a  party  to  a  deed  on  which  the  defendants  relied. 
The  court  instructed  the  jury  that  the  order  of  the  county  court 
was  void  for  want  of  jurisdiction  over  the  subject.  On  error  to 
the  supreme  court,  the  ruling  was  affirmed.  The  court,  Trimble, 
J.,  said:  '^ Where  a  court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occurs  in  the  cause;  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  until  reversed, 
is  r^arded  as  binding  in  every  other  court.  But  if  it  acts  with- 
out authority,  its  judgments  and  orders  are  r^arded  as  nullities. 

They  are  not  voidable,  but  simply  void The  jurisdiction 

of  any  court  exercising  authority  over  a  subject  may  be  inquired 
into  in  every  court  when  the  proceedings  of  the  former  are  relied 
on  and  brought  before  the  latter  by  the  party  claiming  the  bene- 
fit of  such  proceedings." 

In  Thompson  v.  Wliilman^  18  Wall.  467,  the  supreme  court, 
in  referring  to  the  opinion  of  the  court  in  Christmas  v.  Russetty 
swpray  in  which  it  is  said  that  the  judgment  of  a  state  court  is 
''open  to  inquiry,  as  to  the  jurisdiction  of  the  court  and  notice 
to  the  defendant,"  said:  ''In  a  number  of  cases,  in  which  was 
questioned  the  jurisdiction  of  a  court,  whether  of  the  swine  or 
another  staley  over  the  general  subject-matter  in  which  the  par- 
ticular case  adjudicated  was  embraced,  this  court  has  maintained 
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the  same  general  lauguage/'  citing  particularly  EUioU  v.  Piersolly 
supra. 

Galpin  v.  Page,  18  Wall.  360,  was  a  case  in  which  the  juris- 
diction of  a  state  court  was  questioned,  in  an  action  in  a  national 
court,  sitting  in  the  same  state.  (3  Sawy.  93.)  The  court  held 
that  the  presumption  which  the  law  implies  in  support  of  the 
judgment  of  a  court  of  general  jurisdiction  is  confined  to  facts 
concerning  which  the  record  is  silent,  and  limited  to  the  case  of 
persons  within  their  territorial  jurisdiction  in  a  proceeding 
according  to  the  course  of  the  common  law. 

In  Peixnoyer  v.  N^,  6  Otto,  732,  Mr.  Justice  Field,  speak- 
ing of  judgments  in  peraoruvm  in  state  courts  where  the  defend- 
ants had  not  been  personally  served  with  process  or  voluntarily 
appeared,  said  :  ''  The  courts  of  the  United  States  are  not  required 
to  give  effect  to  judgments  of  this  character  when  any  right  is 
claimed  under  them.  Whilst  they  are  not  foreign  tribunals  ia 
their  relations  to  the  state  courts  they  are  tribunals  of  a  different 
sovereignty,  exercising  a  distinct  and  independent  jurisdiction, 
and  are  bound  to  give  to  the  judgments  of  the  state  courts  only 
the  same  faith  and  credit  which  the  courts  of  another  state  are 
bound  to  give  to  them.''  This  seems  to  be  decisive  of  the 
question. 

In  none  of  these  cases,  nor  any  other  to  which  my  attention 
has  been  attracted,  is  it  said  or  even  suggested  that  the  judgment 
of  a  state  court  cannot  be  questioned  or  attacked,  collaterally, 
either  for  want  of  jurisdiction  of  the  subject-matter  or  notice  of 
the  proceeding  to  the  defendant  in  a  national  court  sitting  in  the 
same  state. 

The  case  of  (hoefos  v.  OabdaUy  4  Dill.  436,  is  an  apparent  and 
may  be  a  partial  exception  to  this  statement. 

In  an  action  in  the  United  States  circuit  court  for  the  district 
of  Minnesota,  a  judgment  of  a  court  of  the  state  was  given  in 
eV^idence  to  defeat  the  same.  The  plaintiff  then  offered  to  prove 
that  the  summons  in  that  case  was  served  by  a  silent  partner  of 
the  plaintiffs  therein,  contrary  to  the  statute,  which  forbid  ''a 
party  to  the  action''  to  make  such  service,  claiming  that  this 
£ict  made  the  service  invalid  and  the  judgment  thereon  void. 

The  court  (Nelson,  J.)  assumed^  on  the  authority  of  Thompson 
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v.  Lee,  22  lowa^  380,  that  the  judgment  of  the  state  ooart  should 
be  regarded  as  a  domestic  judgment  in  that  tribunal,  but  admits 
that  even  then  "it  may  be  shown  void  on  its  face  if  the  court 
rendering  it  had  no  jurisdiction  of  the  defendant's  person ;"  and 
added :  "  It  is  equally  true  that  except  for  errors  affecting  the 
jurisdiction  of  the  court,  its  validity  cannot  be  questioned.'' 

But  this  is  all  that  is  sought  to  be  done  in  this  case,  or  that 
is  claimed  can  be  done  even  if  the  decree  of  the  state  court  is  not 
considered  a  domestic  one. 

The  court  also  held  that  the  alleged  defect  in  the  service  of 
the  summons  was,  at.  most,  only  an  irregularity,  which  did  not 
affect  the  jurisdiction  of  the  court;  and  finally,  that  as  the 
alleged  silent  partner  was  not  named  in  the  proceedings,  he 
was  not  "a  party  to  the  action"  within  the  meaning  of  the 
statute,  and  therefore  the  service  was  not  only  sufficient,  but 
regular. 

Assuming,  however,  that  the  service,  as  shown  by  the  record 
in  this  case,  is  invalid,  as  in  my  judgment  it  is,  the  validity  of 
this  decree,  according  to  the  ruling  in  Odefl  v.  CampbeUy  9  Or. 
298,  may  be  questioned  even  in  the  state  courts. 

The  opinion  in  this  case,  by  Mr.  Justice  Lord,  is  a  clear  and 
able  exposition  of  the  law  on  the  subject  of  acquiring  jurisdiction^ 
by  substituted  or  constructive  service  of  process.  The  case  was 
an  action  to  recover  real  property,  and  the  defendant  claimed 
title  under  a  sale  on  an  execution  issued  on  a  judgment  against 
the  plaintiff's  grantor  prior  to  the  conveyance  to  the  latter.  The 
property  was  attached  and  an  attempt  was  made  to  serve  a  sum- 
mons on  the  defendant  as  a  non-resident  by  publication.  The- 
order  of  publication  omitted  to  direct  that  a  copy  of  the  sum- 
mons and  complaint  be  mailed  to  the  defendant  at  his  place  of 
residence,  nor'did  it  state  any  reason  for  such  omission,  as  that 
such  residence  was  unknown  to  the  plaintiff,  and  could  not  with, 
reasonable  diligence  be  ascertained  by  him.  The  service  was 
held  invalid  and  the  judgment  void,  for  the  reason  that  the  court 
never  acquired  jurisdiction  of  the  person  of  the  defendant;  andi 
that  in  such  a  proceeding  there  is  no  presumption  in  favor  of 
the  jurisdiction,  but  the  record  must  show  a  compliamce  with  the* 
statute  in  every  essential  particular.    And  this  rule  has  beem 

ZIILBjlwt.— 98. 
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applied  bj  the  ooiirts  of  the  state  to  a  judgment  of  a  national 
court  sitting  in  this  state. 

In  Victor  v.  Davky  11  Or.  547,  a  decree  of  this  conrt  was 
questioned  collaterally,  and  held  for  naught,  on  the  allied 
ground  that  tlie  proceeding  to  acquire  jurisdiction  of  an  absent 
<lefendant  was  invalid,  on  theaothoritj  of  OddL  v.  BaJeer  {Oamp- 
bell),  9  Or.  298. 

The  suit  in  which  the  decree  in  question  was  given  may  be 
considered  as  in  peraonam  and  in  rem.  So  &r  as  it  was  sought 
to  enforce  the  lien  of  the  mortgage  on  the  property  included 
therein,  it  was  in  the  nature  of  a  suit  in  rem  {Pennoyer  v.  N^y 
supra,  733);  but  so  far  as  it  was  sought  to  obtain  a  money 
judgment  against  Grigsby  it  was  in  personam.  As  to  the  pro- 
ceeding m  rem,  it  was  in  the  power  of  the  state  to  provide  a 
substituted  service  of  tha  summons,  in  case  the  defendant  coald 
not  be  found,  by  delivering  it  to  some  person  of  the  family,  at 
his  usual  place  of  abode,  or  otherwise;  but  as  to  the  judgment 
in  personam,  nothing  short  of  personal  service  or  a  voluntary 
appearance  could  authorize  that. 

In  proceeding  to  enforce  the  lien  of  the  mortgage  by  the  sale 
of  the  property  on  a  substituted  service  of  the  summons,  the 
court  was  not  proceeding  according  to  the  course  of  the  common 
law,  and  there  is  no  presumption  in  favor  of  its  jurisdiction,  or 
the  regularity  of  the  proceedings  on  which  it  depends.  {OdeU 
V.  Oampbdl,  9  Or.  298.) 

In  conclusion  it  does  not  appear  from  the  record  that  Lion 
County  was  Grigsby's  "  usual  place  of  abode"  in  the  stofe  at  the 
date  of  the  service  of  the  summons  on  Mary  Backus  for  him, 
and  there  is  no  presumption  that  it  was,  and  therefore  ii  does 
not  appear  that  the  service  or  notice  required  by  the  statute  was 
had  or  given,  or  that  the  circuit  court  of  Linn  County  ever 
acquired  jurisdiction  to  order  a  sale  of  the  property. 

It  is  not  necessary  to  consider  the  other  olgections  to  the  serv- 
ice, nor  whether  the  plaintiflF  could  in  this  action  contradict  the 
return  of  the  sheriff,  so  as  to  show  that  Grigsby,  at  the  date  of 
the  service  on  Mary  Backus,  had  no  place  of  abode  in  Linn 
County,  or  even  in  the  state.  The  question  was  argued  and  sub- 
mitted upon  the  understanding  that  if  the  court  found  the  return 
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sufficient,  the  plaintiff  would  then,  if  allowed,  offer  evidence  to 
contradict  it,  as  suggested.  As  I  have  said,  my  opinion  is 
that  the  return  cannot  be  contradicted,  except  in  a  suit  in 
equity,  brought  for  the  purpose  of  setting  aside  the  judgment 
thereon. 

There  must  be  a  finding  of  fact  and  law  for  the  plaintiff. 


The  United  States  of  America  v.  The  Steamer  Frank 

Sylvia,  etc. 

DlBTBIOI  OotJBT,  NOBTHEBN  DlSTBIOT  OF  OlLZlOBXIA* 

Dbosmbxb  ai,  1888. 

1.  ExoKPnoira  to  Libbl.  ~  A  steamer  provided  with  a  oertifloato  of  inspeotioii  per- 
mitung  her  to  be  used  m  a  freight  steamer,  but  not  allowing  her  to  carry  paa- 
sengers,  is  not  liable  under  sections  4466  or  4466  of  the  Bevised  Btatates  for 
navigating  with  passengers  on  board.  Bat  she  is  liable  to  the  penalty  imposed 
by  section  4499  of  the  Bevised  Btatates. 

Before  Hoffman^  District  Judge. 

Mr.  MUUm  AndroSy  for  claimants. 

Mr.  John  T.  Caret/,  United  States  Attorney,  on  behalf  of 
United  States. 

Hoffman,  J.  The  steamer  libeled  in  this  case  was  provided 
with  a  certificate  of  inspection  duly  issued  according  to  law. 

By  the  certificate  she  was  permitted  to  navigate,  as  a  freight 
steamer,  the  bay  of  San  Francisco,  or  its  tributaries,  for  the 
period  of  one  year ;  but  she  was  not  allowed  to  carry  passengers. 

The  libel  alleges  in  substance  that  on  November  6,  1887,  she 
took  on  board  and  carried  four  passengers,  she  being  then 
employed  as  a  freight  steamer  on  a  voyage  from  San  Francisco. 

There  are  great,  and  in  my  judgment,  insuperable  difficulties 
in  bringing  this  offense  within  the  provisions  of  either  section 
4465  or  section  4466. 

The  first  of  these  sections  forbids  the  taking  on  board  of  any 
steamer  a  greater  number  of  passengers  than  is  allowed  by  the 
certificate  of  inspection.    Section  4466  provides  for  special  per- 
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mils  to  be  issued  to  passenger  steamers  engaged  in  excursions, 
allowing  them  to  take  on  board  an  additional  number  of  pas- 
sengers over  and  above  the  number  specified  in  the  certificate. 
No  penalty  is  denounced  for  carrying  passengers  on  excursions 
in  excess  of  the  number  allowed  by  the  certificate  and  the 
special  permit. 

For  carrying  passengers  in  excess  of  the  number  allowed  by 
the  certificate,  the  master  and  owner  are,  by  section  4465,  made 
liable  to  any  person  suing  for  the  same,  to  forfeit  the  amount 
of  the  passage  money  and  ten  dollars  for  each  passenger  beyond 
the  number  allowed. 

In  the  case  at  bar,  the  certificate  licensed  the  vessel  as  a  freight 
steamer,  and  no  passengers  were  allowed  to  be  carried. 

The  libel  is  founded  on  section  4499.  This  section  imposes 
on  the  master  and  owners  a  penalty  of  five  hundred  dollars,  for 
navigating  a  *^ steamer''  without  complying  ^^with  the  terms 
of  this  tiik.'^ 

It  is  argued  that  the  master  and  owner  should  have  been  sued 
under  the  provisions  of  section  4465. 

But  the  steamers  referred  to  in  this  and  nearly  every  other 
section  of  chapter  2,  title  62,  of  the  Revised  Statutes,  are  steamers 
''carrying  passengers"  or  "passenger  steamers.''  They  seem  to 
be  treated  as  a  class  distinct  from  freight  steamers,  tugs,  towing 
boats,  and  yachts. 

The  certificate  issued  to  a  vessel  of  the  former  class  of  steamers, 
other  than  a  ferry-boat,  is  required  to  specify  the  number  of  pas- 
sengers she  can  prudently  and  safely  carry,  and  for  taking  on 
board  a  greater  number  of  passengers  than  is  stated  in  the  cer- 
tificate the  penalties  imposed  by  section  4466  are  incurred. 

But  the  certificates  of  inspection  granted  to  a  freight-boat, 
tug-boat,  etc.,  do  not  specify  any  number  of  passengers  th^ 
may  lawfully  carry. 

The  violation  of  law  alleged  to  have  been  committed  in  this 
case  consists  in  using  or  navigating  a  freight-boat  for  the  carry- 
ing of  passengers  without  having  been  inspected  as  a  passenger 
steamer,  or  having  obtained  a  certificate  specifying  the  number 
of  passengers  she  can  carry  with  prudence  and  safety. 

The  offense  denounced  iu  section  4465  is  the  taking  on  board 
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of  such  steamer,  passengers  in  excess  of  the  number  '^  stated  in 
the  certificate  of  inspection.'' 

It  is  plain  that  she  has  not  committed  this  offense.  If  the 
penalty  imposed  by  section  4465  for  a  violation  of  its  provisions 
had  been  imprisonment  of  the  master,  would  it  be  contended 
that  an  indictment  against  him  for  taking  on  board  passengers 
in  excess  of  the  number  dated  in  his  certificate,  could  be  sus- 
tained upon  proof  that  he  had  no  certificate  authorizing  him  to 
carry  any  passengers  whatever,  and  that  he,  therefore,  could  not 
have  carried  passengers  in  excess  of  any  number  ^'stated''  in 
the  certificate  of  inspection? 

If  the  language  of  the  section  had  been  '^a  greater  number 
of  passengers  than  allowed  by  law,''  it  might  with  more  plausi- 
bility have  been  applied  to  the  facts  alleged  in  this  case.  But 
the  language  is  '^a  greater  number  of  passengers  than  is  stated 
in  the  certijicate  of  inspection.'^  It  seems  clear,  therefore,  that 
807716  number  must  be  so  stated  before  the  number  actually  carried 
can  be  deemed  to  be  in  excess  of  it. 

My  opinion,  therefore,  is  that  the  libel  is  properly  brought 
under  section  4499,  which  subjects  to  a  penalty  of  five  hundred 
dollars,  all  steamers  '^navigated  without  complying  with  the 
terms  of  this  title,  for  which  sum  the  vessel  navigated  shall  be 
liable,  and  may  be  seized  and  proceeded  against  in  any  district 
court  of  the  United  States  having  jurisdiction  of  the  offense." 

A  direct  and  primary  liability  of  the  vessel  for  the  penalty 
imposed  is  thus  created,  and  the  seizure  and  proceeding  in  rem 
is  expressly  authorized  by  the  statute. 

I  do  not  feel  called  upon,  nor  hardly  at  liberty,  to  consider 
the  very  important  question  raised  at  the  bar  as  to  the  constitu- 
tional right  of  Congress  to  require  the  inspection  of  steamers, 
or  in  any  way  r^ulate  the  use  of  vessels  employed  on  the  navi- 
gable waters  of  the  United  States,  but  not  engaged  in  foreign  or 
interstate  commerce. 

The  validity  of  the  laws  regulating  the  use,  equipment,  and 
navigation  of  vessels  used  on  the  navigable  waters  of  the  United 
States,  as  well  as  those  engaged  in  foreign  or  interstate  commerce, 
has  long  and  almost  universally  been  acquiesced  in.  They  are 
in  their  object  and  effect  so  salutary,  and  in  some  particulars 
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iodifipenisable  to  the  stfety  of  the  foreign  and  interstate  oom- 
merce,  which  Congress  has  the  unquestioned  right  to  regulate, 
and  the  efiect  of  a  decision  adverse  to  their  validity  would  be 
so  momentous  and  fiir-reaching,  that  I  oonsider  it  to  be  mj 
duty  as  district  judge  of  the  United  States  to  assume  their  con- 
stitutionality, and  to  leave  the  question  of  their  validity,  in 
whole  or  in  part,  under  the  constitution,  to  be  passed  upon  by  a 
higher  tr ibunaL 
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going  imprisonment  for  contempt  is  not  "a  prisoner  convicted  of  an  offense 
agtinst  the  laws  of  ^e  United  States/'  within  the  meaning  of  the  act  of  Con- 
gress of  March  8, 1875  (1  Bnpp.  Rev.  Btata.  184),  which  allows  to  such  a  prisoner, 
confined  "in  any  prison  or  penitentiary  of  any  state  or  territory  which  has  no 
system  of  oommntations  for  its  own  prisoners/'  a  deduction  of  five  days  in  each 
calendar  month  daring  which  no  charge  of  misoondnot  has  been  sustained 
against  him. 

S.  Bake.  —  Besides,  the  act  is  not  applicable  to  one  confined  in  a  connty  jail  in  Gafi- 
fomia,  which  state  has  a  system  of  commutations  for  its  own  prisoners,  thon^ 
that  system  does  not  allow  deductions  for  prisoners  confined  in  a  jail. 

8.  Sams. — Nor  is  such  prisoner  entitled  to  the  credit  under  the  Revised  Statutes, 
United  States,  section  6544,  which  provides  that  "  in  other  eases  all  prisoners  now 
or  hereafter  confined  in  the  Jails  or  penitentiaries  of  any  state,  for  offenses  agalost 
the  United  States,  shall  be  entitled  to  the  same  rule  of  credits  for  good  behavior 
applicable  to  other  prisoners  in  the  same  jail  or  penitentiary,"  as  the  CaUfomia 
commutation  act  of  lCarch*14, 1881,  relates  on^  to  state  prisons,  and  haa  no 
application  to  prisoners  in  county  jails. 

4.  Bams. — Even  if  the  California  act  applied  to  prisoners  in  county  jails,  one  imprie- 
oned  for  the  term  of  six  months  would  not  be  entitled  to  a  credit,  as  it  provides 
that  one  entitled  to  eredit  "sfaaU  be  allowed  from  his  term,  instead  and  in  lien 
of  the  credits  heretofore  allowed  by  law,  a  deduction  of  two  months  in  each  of 
the  first  two  years,"  etc.,  and  contains  no  credits  for  mouths  or  fractions  of  a 


Before  Sawyer,  Circuit  Judge,  and  Sarin,  District  Judge. 
Order  on  W.  E.  Hale,  sheriff,  to  show  cause. 

On  September  3,  1888,  D.  S,  Terry  was  adjudged  guilty  of 
contempt,  and  to  be  imprisoned  therefor  for  the  term  of  six 
months  in  the  Alameda  county  jail,     (^nfe,  440;  36  Fed,  Kep. 
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419.)  He  claimed  credits^  and  the  sheriff  declared  his  intention 
to  allow  the  credits^  and  discharge  the  prisoner  on  January  31, 
1889.  This  coming  to  the  knowledge  of  the  United  States 
attorney,  tliat  officer  filed  a  petition  stating  the  facts^  and  obtained 
an  order  npon  the  sheriff  to  show  cause  why  he  should  not  detain 
the  prisoner  in  custody  for  the  whole  term  prescribed  in  the 
judgment.  The  facts  as  stated  in  the  petition  being  admitted, 
the  question  was  whether  the  defendant  was  entitled  to  the 
credits  claimed. 

Mr,  J".  T.  Carey  J  United  States  District  Attorney, 

Mr.  J.  C.  Marim  and  Mr.  George  W.  Reedy  for  Sheriff  Hale. 

By  the  Court,  Sawyeb,  Circuit  Judge.  D.  S.  Terry  having 
been  adjudged  guilty  of  contempt,  and  to  be  imprisoned  therefor, 
for  the  term  of  six  months  from  September  3,  1888,  now  claims 
that,  in  consequence  of  good  behavior,  he  is  entitled  to  certain 
credits,  which,  if  allowed,  would  entitle  him  to  be  discharged 
from  further  imprisonment.  He  claims  credits  under  the  act  of 
Congress  of  March  3, 1875  (1  Supp.  Rev.  Stats.  184),  which 
reads  as  follows: — 

^^  All  prisoners  who  have  been,  or  shall  hereafter  be,  convicted 
of  any  offense  against  the  laws  of  the  United  States,  and  con- 
fined, in  execution  of  the  judgment  or  sentence  upon  such  con- 
viction, in  any  prison  or  penitentiary  of  any  state  or  territory 
which  has  no  system  of  commutations  for  its  own  prisoners,  shall 
have  a  deduction  from  their  several  terms  of  sentence  of  five 
days  in  each  and  every  calendar  month,  during  which  no  charge 
of  misconduct  shall  have  been  sustained  against  each  severally, 
who  shall  be  discharged  at  the  expiration  of  his  term  of  sentence 
less  the  time  so  deducted,  and  a  certificate  of  the  warden  or  keeper 
of  such  prison  penitentiary  of  such  deduction  shall  be  entered 
on  the  warrant  of  commitment.'^ 

The  first  question  that  arises  is,  is  Mr.  Terry,  adjudged  guilty 
of  contempt  of  court,  a ''  prisoner  convicted  of  any  offense  against 
the  laws  of  the  United  States,  and  confined,  in  execution  of  the 
judgment  or  sentence  upon  such  conviction  in  any  prison  or 
penitentiary''  of  the  state,  within  the  meaning  of  this  statute? 
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It  is  freely  oonceded  that  a  oootempt  is  a  violation  of  law,  and 
18  of  a  crimiDal  Datare,  and  that  the  proceedings  to  punish  for 
oontempt  are  not  civil  proceedings,  but  of  a  criminal  character. 
But  that  does  not,  necessarily,  make  a  oontempt  an  '^  offense 
against  the  laws  of  the  United  States,"  within  the  meaning  of 
the  terms  as  nsed  in  the  statute.  A  contempt  is  9ui  generU.  All 
courts,  independent  of  statutory  provisions,  have  an  inherent 
power  to  punish  for  contempts.  Such  power  is  absolutely  neces- 
sary to  their  existence,  and  the  effective  exercise  of  their  juris- 
diction, and  the  performance  of  their  functions.  Bouvier  defines 
'^offense'':  ''The  doing  that  which  a  penal  law  forbids  to  be 
done,  or  omitting  what  it  commands;  in  this  sense,  it  is  nearly 
synonymous  with  crime.  In  a  more  confined  sense  it  may 
be  considered  as  having  the  same  meaning  as  a  misdemeanor, 
but  it  differs  from  it  in  this,  that  it  is  not  indictable,  but  pun- 
ishable, summarily,  by  forfeiture  of  a  penalty.''  It  is  in  the 
larger  sense  of  a  crime,  or  misdemeanor,  defined  and  expressly 
made  a  specific  offense  by  the  statute  providing  a  general  system 
of  criminal  law,  indictable,  and  to  be  tried,  and  a  conviction  had 
by  a  jury,  that  the  term  is  used  in  this  statute.  All  offenses 
against  the  United  States  are  statutory.  And  the  party  entitled 
to  credits,  is  one  convicted  of  an  offense  against  the  laws  of  the 
United  States — that  is  to  say,  convicted  by  a  jury  upon  indict- 
ment, or  information,  of  an  act  that  is  expressly  made  an  oflense 
by  the  statute — an  offense  under  the  general  criminal  code,  or 
system  of  criminal  law  of  the  state.  If  this  is  not  the  correct 
view,  then  no  judgment  could  be  rendered  for  a  contempt, 
under  the  constitution,  without  a  trial  and  conviction  by  a 
jury.  Article  3,  section  2,  of  the  constitution  provides,  that 
'Hhe  trial  of  all  crimes,  except  in  case  of  impeachment,  shall 
be  by  jury."  And  article  6  of  the  amendments  provides, 
that: — 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law; 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation,  to 
be  confronted  with  the  witness  against  him;  to  have  compulsory 
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process  for  obtaining  witnesses  in  his  favor^  and  to  have  the 
assistance  of  counsel  for  his  defense.'' 

Nobody  has  ever  claimed^  so  far  as  we  are  aware^  that  a  party 
is  entitled  to  a  trial  by  jniy  in  a  proceeding  for  contempt.  In 
this  case^  the  judgment  was  rendered^  summarily^  by  the  court 
upon  its  own  observation  of  what  took  place  before  it,  and  of  its 
own  motion^  without  any  witnesses  at  all^  or  any  indictment, 
information^  or  written  complaint^  and  without  the  aid  or  inter- 
vention of  counsel,  and  the  judgment  has  been  sustained  by  the 
supreme  court.  (Ex  parte  Terry,  128  U.  S.  289.)  Some  of 
the  acts  performed^  it  is  true,  constitute  specific  offenses  against 
the  general  criminal  statutes  of  the  United  States  for  which  the 
prisoner  may  yet  be  indicted,  tried,  convicted^  and  punished. 
And  indictments  are,  in  fact,  pending  for  those  statutory  offenses. 
Should  the  prisoner  be  convicted  and  imprisoned  for  those 
offenses  he  would,  undoubtedly^  be  entitled  to  any  credits,  that 
might  be  allowed  to  parties  in  his  condition,  '' convicted  of  an 
offense  against  the  laws  of  the  United  States."  A  party  may  be 
imprisoned  for  a  contempt  until  he  shall  perform  some  act  re- 
quired by  the  courts  and  such  imprisonment  of  a  contumacious 
party  might  extend  through  years — even  during  life.  How 
could  any  rule  of  credits  be  applied  to  such  a  case?  Yet,  if  the 
statute  covers  any  contempt^  as  being  an  offense,  it  must  cover 
all  contempts.  Summary  contempt  proceedings  are,  absolutely, 
necessary^  to  enable  a  court  to  protect  its  own  dignity,  and  even 
preserve  its  existence ;  and,  to  enable  it  to  effectively  discharge 
its  proper  functions,  the  proceeding  must  be  at  all  times  under 
the  control  of  the  courts.  The  proceedings,  as  before  stated,  are 
sui  generis  J  especiaUy  provided  for  in  separate  acts,  and  are  not 
intended  to  be  included  in  the  ordinary  general  provisions  em- 
braced within  the  criminal  code,  or  system,  with  respect  to  which 
the  party  is  entitled  to  all  the  guaranties  provided  by  the  consti- 
tution. We  are  of  opinion  that  the  party  undergoing  imprison- 
ment is  not  ^^  a  prisoner  convicted  of  an  offense  against  the  laws 
of  the  United  States,''  within  the  meaning  of  the  statute  allowing 
credits  for  good  behavior. 

2.  But  if  this  were  an  offense  against  the  United  States, 
within  the  meaning  of  the  act,  altliough  we  think  it  is  not,  the 
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credits  oould  not  be  allowed  for  the  fi>llowiDg  reasons:  The 
act  under  which  the  prisoner  claims  to  be  entitled  to  five  days' 
credit  for  each  month— and  it  is  the  only  act  providing  for 
such  credits — is  wholly  inapplicable  to  this  case.  The  act 
itself,  in  terms,  limits  its  application  to  a  ''state  or  territory, 
which  has  no  system  of  commntatioos  for  its  own  prisoners." 
(1  Supp.  Rev.  Stats,  p.  183,  sec  1,  18  Stats.  479.)  But  the 
state  of  California  has  a  ''system  of  commutations  for  its  own 
prisoners.''  In  Untied  Saie9  v.  Schroeder,  14  Blatchfl  345,  the 
prisoner  had  been  r^alarly  convicted  for  an  oflense^  and  sen- 
tenced to  be  imprisoned  for  twelve  months^  After  serving  his 
term,  less  credits  claimed  under  this  same  act  of  Congress  of 
1875,  he  applied  to  the  court  for  his  discharge,  and  the  conrt^ 
in  deciding  the  case,  said : — 

"An  examination  of  the  terms  of  the  act  of  Mardi  3, 1875, 
show^  that  the  deduction  there  provided  for  can  be  allowed 
<Hily  to  persons  confined  in  a  state  which  has  no  system  of  com- 
mutations for  its  own  prisoners.  The  state  of  New  York  has  a 
SjTstem  of  commutations  for  its  own  prisoners  (Laws  1863,  oh. 
415,  and  Laws  1864,  ch.  321),  and,  therefore,  the  deduction  of 
five  days  per  month  prescribed  by  the  act  of  1875  cannot  be 
allowed.  The  fact  that  the  state  system  of  commutations  does 
not  allow  any  deduction  to  prisoners  confined  in  jail  does  not 
affect  the  question.  There  is  still  a  state  system  of  oommutations^ 
and  the  fisict  of  the  existence  of  such  a  system,  takes  the  case  out 
of  the  scope  of  the  aot  of  1875,  without  r^ard  to  the  particular 
provisions  of  that  system.'' 

We  fully  concur  in  this  construction  of  the  act  It  admits 
of  no  other.  So  California  has  a  system  of  commutetions  for  its 
own  prisoners.  And  "  the  fact  of  the  existence  of  such  a  system, 
also,  takes  the  case  out  of  the  scope  of  the  aot  of  1875,  without 
v^rd  to  the  particular  provisions  of  the  system." 

3.  The  only  other  provision  of  an  act  of  Congress  under 
which  credits  can  be  properly  claimed,  is  found  in  section  5544, 
Revised  Statutes,  and  is  as  follows:—* 

"  In  other  cases,  all  prisoners  now  or  hereafter  confined  in 
the  jails  or  p^iitentiaries  of  any  state  for  offenses  against  the 
United  States,  shall  be  entitled  to  the  same  nle  of  cuedita  for 
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good  behavior  applicable  to  other  prisoDers  in  the  same  jail  or 
peuitentiary.'' 

The  only  system  of  commutatioDS  for  the  state  of  California 
is  found  in  "^^  An  act  to  define,  r^ulate,  and  govern  the  state 
prison  of  California/'  passed  in  1880,  as  amended  by  the  act  of 
March  14,  1881.  The  provisions  of  that  act  relate  only  to 
state  prisons,  their  officers,  and  duties,  and  to  the  convicts 
dierein  confined,  their  government,  discipline,  rights,  etc.  They 
have  no  application  to  county  jails,  or  to  prisoners  therein  oon- 
fiued.  The  system  does  not  include  credits  for  minor  offenders 
confined  for  short  periods  of  time  in  county  jails  or  otherwise. 
The  provisions,  therefore,  do  not  reach  this  case. 

4.  Again,  if  the  system  included  prisoners  confined  in  county 
jails  they  still  fall  short  of  covering  the  case  now  in  hand. 
The  provision,  is,  that  those  entitled  to  credits  ^^  shall  be  allowed 
from  his  term,  instead  and  in  lieu  of  the  credits  heretofore 
allowed  by  law,  a  deduction  of  two  months  in  each  of  the  first 
two  years,  four  months  in  each  of  the  next  two  years,  and  five 
months  in  each  of  the  remaining  years  of  the  said  term.'' 
Now,  there  are  no  credits  here,  at  all,  for  months,  or  fractions 
of  a  year,  or  of  a  month,  or  for  days.  The  shortest  term  for 
which  any  credits  are  allowed  is  one  year.  Mr.  Terry  was  sen- 
tenced for  six  months  only.  The  time  is  insufficient  to  entitle 
him  to  any  credits  under  the  state  system.  For  each  and  all  of 
these  reasons,  we  are  fully  satisfied  that  the  prisoner  is  not 
entitled  to  any  credits,  whatever,  and  it  is  so  adjudged.  And 
the  sheriff  of  Alameda  County  is  adjudged,  and  directed,  to  hold 
the  prisoner  in  confinement  for  the  full  term  specified  in  the 
judgment  for  contempt,  without  any  deductions,  or  credits. 
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Neufeld  v.  Neufeld. 

OnoDiT  CouBT,  tk>irrmEBH  Dnmor  of  Oauiokixa. 

Febbctabt  2,  1889. 

t«  AiTAOBMBirr — Ih  Fxdibal  CouBT8--lM«OLTXiroT  PBoonDnros  iH  Btati  Comr. 
—  Under  Beyiied  Btotutet,  United  States,  lection  915,  entitling  plaintiff  in  a 
oommon-law  case  in  a  federal  court  to  remedies  by  attachment  or  other  prooea 
similar  to  those  provided  by  the  laws  of  the  state  in  which  the  court  is  held, 
and  requiring  similar  preliminary  proof  sad  security,  and  section  938,  which 
proTides  that  an  attachment  shall  be  dissolved  on  any  contingency  on  which  sn 
attachment  would  be  dissolved  in  the  state  courts,  prooeedinga  in  an  action  in 
which  an  attachment  has  been  levied  will  be  stayed  where  insolvency  proceedings 
against  the  debtor  are  instituted  in  the  state  courts,  as  otherwise  the  plaintiff 
would  acquire  an  undue  advantage  over  the  state  creditors,  which  is  contrary  to 
the  intent  of  the  statute. 

Before  Ross^  District  Judge. 
At  law.    On  petition  for  stay  of  proceedings. 
Messrs.  Oraves^  O^Mdveny  &  Shankland,  for  petitionen. 
Messrs.  WeUs,  Outhrie  &  LeCy  for  plaintiff. 

Ross,  J.  The  plaintiff,  Nathan  Neufeld,  a  citizen  of  the  state 
of  Illinois,  commenced  in  this  court,  on  the  31st  of  December  last, 
an  action  at  law  against  the  defendant,  Julius  Neufeld,  who  is  a 
citizen  of  the  state  of  California,  to  recover  a  certain  amount 
of  money  alleged  to  be  due  the  plaintiff  from  defendant,  in 
which  action  an  attachment  was  duly  issued  and  levied  by  the 
marshal  on  property  of  the  defendant  situated  in  Los  Angeles 
County.  A  few  days  after  the  commencement  of  the  action,  to 
wit,  January  7th,  the  requisite  number  of  the  California  cred- 
itors of  the  defendant  instituted  insolvency  proceedings  against 
him  in  one  of  the  superior  courts  of  the  state,  and,  in  pursuance 
of  the  state  statute  regulating  such  matters,  the  superior  court 
made  an  order  directing,  among  other  things,  that  no  creditor 
whose  debt  is  provable  under  the  insolvency  act  of  the  state  be 
allowed  to  prosecute  to  final  judgment  any  action  therefor  against 
the  alleged  insolvent  until  the  question  of  his  discharge  shall  be 
finally  determined,  and  that  any  and  all  such  suits  and  proceed- 
ings be  stayed  until  the  further  order  of  the  said  superior  court. 

Conceding  that  such  order  does  not  operate  to  stay  or  other- 
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'wise  affect  the  action  here^  the  counsel  for  the  creditors  in  the 
insolvency  proceedings  have,  with  leave  of  this  court,  filed  a 
petition  in  intervention,  in  which  is  set  out  in  full  the  proceed- 
ings had  in  the  insolvency  court,  and  which  further  shows  that 
the  debts  and  demands  of  the  petitioners,  who  are  residents  of 
the  state  of  California,  accrued  in  said  state,  for  goods  sold  to 
defendant,  to  be  employed  by  him  as  stock  in  trade  in  his  busi- 
ness; that  the  debt  upon  which  the  plaintiff ^s  action  is  based  is 
a  debt  also  provable  under  the  state  law  by  virtue  of  which  the 
insolvency  proceedings  are  had;  and  that  the  defendant  has  no 
defense  to  this  action,  but  will  suffer  his  default  herein  to  be 
entered,  and  thereafter  judgment  to  be  taken  against  him.  Peti- 
tioners therefore  ask  that  this  court  stay  further  proceedings  for 
the  enforcement  of  plaintiff's  demand,  until  the  state  insolvency 
court  shall  have  adjudicated  the  question  of  defendant's  alleged 
insolvency,  or  until  the  further  order  of  this  court. 

At  the  hearing  of  the  petition  the  facts  upon  which  it  is 
b&sed  were  not  controverted.  As  already  observed,  counsel  for 
petitioners  do  not  dispute  the  proposition,  too  well  established 
to  require  argument,  that  the  right  of  the  plaintiff  to  prosecute 
his  action  in  this  court  having  attached  prior  to  the  commence- 
ment of  the  insolvency  proceedings,  that  right  cannot  be  arrested, 
taken  away,  or  impaired  by  any  action  of  the  state  court  It  is 
the  action  of  this  court  that  petitioners  seek,  and  that  in  the 
interest  of  justice.  It  was  not  the  purpose,  I  think,  of  the  pro- 
visions of  the  Revised  Statutes  of  the  United  States  upon  the 
subject  of  attachments  in  common-law  causes  in  the  circuit 
and  district  courts,  to  give  to  the  non-resident  creditor  any 
unfair  advantage  over  the  resident  cre<litor.  On  the  contrary, 
it  seems  to  me  to  be  plain  that  the  purpose  was  to  give  to 
the  non-resident,  who  might  sue  in  the  federal  courts,  the  same 
rights,  but  no  more,  in  respect  to  attachment,  as  are  enjoyed  by 
the  resident  creditor,  who  must  sue  in  the  state  court.  And 
this,  I  think,  is  manifest,  from  the  provisions  themselves,  which 
are  as  follows: — 

'^Sec.  915.  In  common-law  causes  in  the  circuit  and  district 
courts  the  plaintiff  shall  be  entitled  to  similar  remedies  by 
attachment  or  other  process,  against  the  property  of  the  defend- 
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aDt^  which  are  uow  provided  bj  the  laws  of  the  state  in  which 
such  court  is  held  for  the  courts  thereof;  and  such  circuit  or  dis- 
trict courts  may,  from  time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  be  in  force  in  the  states  where  they  are  held  in 
relation  to  attachments  and  other  process;  provided^  that  similar 
preliminary  affidavits  or  proofs,  and  similar  security,  as  required 
by  such  state  laws,  shall  be  first  furnished  by  the  party  seeking 
such  attachment  or  other  process." 

''Sec.  933.  An  attachment  of  property  upon  process  insti- 
tuted in  any  court  of  the  United  States,  to  satisfy  such  judg- 
ment as  may  be  recovered  by  the  plaintiff  therein,  except  in  the 
cases  mentioned  in  the  preceding  nine  sections  [within  which 
the  present  case  does  not  oome],  shall  be  dissolved  when  any 
contingency  occurs  by  which,  according  to  the  laws  of  the  state 
where  said  court  is  held,  such  attachment  would  be  dissolved 
upon  like  process  instituted  in  the  courts  of  said  state;  provided^ 
that  nothing  herein  contained  shall  interfere  with  any  priority 
of  the  United  States  in  the  payment  of  debts." 

There  can  be  derived  from  this  language  of  the  statute  no 
intent  to  confer  upon  the  non-resident  creditor  any  other  or 
greater  rights  than  are  enjoyed  by  the  resident  creditor.  It  is 
true  that  the  contingency  has  not  yet  occurred  in  the  insolvency 
proceedings  referred  to,  which,  under  the  state  law,  would  opei^ 
ate  a  dissolution  of  all  attachments  i^inst  the  alleged  insolvent 
issued  out  of  the  state  courts,  and  which,  under  the  express 
terms  of  section  933  of  the  Revised  Statutes,  would  operate  to 
dissolve  the  attachment  issued  out  of  this  court;  and  such  con- 
tingency may  not  occur,  in  which  event  the  plaintiff  herein 
would  of  course  be  allowed  to  proceed  to  judgment,  for  the  satis- 
faction of  which  the  property  attached  would  be  liable.  But 
by  the  state  law  the  attachment  to  which  the  resident  creditors 
are  entitled  is  subject  to  be,  and  as  to  this  defendant  has  been 
stayed  by  the  insolvency  court  pending  the  insolvency  proceed- 
ings ;  and  unless  a  stay  of  proceedings  in  this  case  is  granted  by 
this  court  the  plaintiff  may,  and  doubtless  will,  take  judgment 
against  defendant,  the  manifest  effect  of  which  will  be  to  give 
to  the  non-resident  creditor  a  remedy  by  attachment  for  the 
enforcement  of  his  demand  against  the  defendant,  which  is  not 
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eojojed  by  the  resident  creditors  of  defeDdant.  And  this^  in 
my  opiuion^  is  contrary  to  the  intent  and  meaning  of  the  pro- 
visions of  the  Revised  Statutes  on  the  subject.  It  is  ordered 
that  all  proceedings  in  the  cause  be  stayed  until  the  further  order 
of  this  court 


The  City  op  Salem — A.  F.  Reed,  Libellant. 

DlBXBIOT  OOUBT,  BiaTBZOT  OV  ObBOOV. 

Fbbbuast  12,  1889. 

1.  Tee  Beoitlatiok  cnr  Katioable  WATEB8.~The  power  to  regnil&te  commeroa 

amoog  the  several  states  oompreheodB  the  power  to  regulate  the  navigable  waters 
of  the  United  States  on  which  such  commerce  may  be  or  is  carried,  and  to  this 
end  Congress  may  make  any  regulation  concerning  snch  navigation,  including 
the  vassela  engaged  therein,  as  may  be  necessary  and  proper  to  secure  and  main- 
tain the  safety  and  convenience  of  the  water-way,  which  regulations  are  so  far 
applicable  to  vessels  engaged  only  in  intrastate  commerce  thereon  as  to  those 
engaged  in  interstate  commerce. 

2.  BsauLATioN  LiurriKO  tbb  Nzjicbkb  of  Passsnoebs.— The  regulation  contained 

in  section  4466  of  the  Revised  Statutes,  forbidding  a  steamboat  to  carry  more 
passengers  than  allowed  in  her  certificate  of  inspection,  held  to  apply  to  such 
boats  engaged  in  carrying  passengers  on  a  navigable  water  of  the  United  States 
between  ports  of  the  same  state  ouly. 
8.  Gabbying  Passenoebs  on  Steamboats — Penalty  fob  Excess  in  Numbeb.*- 
The  regulation  contained  in  section  4465  of  the  Bevised  Statutes,  forbidding  a 
Steamboat  to  carry  more  passengers  than  are  authorized  by  the  local  inspectors, 
held  applicable  to  snch  boat,  engaged  in  carrying  pssNengers  on  a  navigable 
water  of  the  United  States,  between  ports  of  the  same  state  only. 

Before  Deady,  District  Judge. 
Mr.  W.  ScoU  Beebcy  for  the  libellant. 
Mr.  Oiarles  J.  Macdaugall,  for  the  defendant. 

Deady,  J.  This  suit  is  brought  by  the  libellant,  A.  P. 
Beed,  against  the  steamboat  City  of  Salem  and  Robert  Thomp- 
son, her  owner,  to  recover  sundry  penalties  for  carrying  more 
passengers  than  is  allowed  by  the  vessel's  certificate  of  inspection. 

An  exception  is  filed  to  the  libel,  to  the  effect  that  the  trans* 
portation  of  passengers  in  question  was  wholly  within  the  state^ 
and  was  therefore  not  within  the  grant  of  power  to  Congress  to 
regulate  commerce  nor  the  jurisdiction  of  this  court 
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Section  4399  of  the  Revised  Statates  declares :  '^  Everj  vessel 
propelled  in  whole  or  in  part  by  steam  shall  be  deemed  a  steam 
vessel  within  the  meaning  of  this  title"  (62);  and  section  4400 
of  the  same  provides:  '^  All  steam  vessels  navigating  any  of  the 
waters  of  the  United  States,  which  are  common  highways  of 
commerce  or  open  to  general  or  competitive  navigation^  excepting 
public  vessels  of  the  United  States,  vessels  of  other  countries, 
and  boats  ....  for  navigating  canals,  shall  be  subject  to  the 
provisions  of  this  title.     (52.) 

It  is  also  provided  in  this  title  that  there  shall  be  an  inspector 
of  hulls  and  one  of  boilers  in  each  district  who  shall  inspect  all 
steam  vessels,  and  when  they  ''  approve  a  vessel  and  her  equip* 
ment''  they  shall  make  a  certificate  to  the  collector  to  that  effect. 
(Sec.  4421,  Rev.  Stats.) 

In  case  of  a  steamer  '^carrying  passengers,  other  than  ferry- 
boats, the  number  of  passengers  of  each  class  that  any  such 
steamer  has  accommodation  for,  and  can  carry  with  prudence  and 
safety,'^  shall  be  stated  in  said  certificate  (sec.  4466,  Rev.  Stats.); 
and  if  any  steamer  shall  ^^take  on  board"  any  more  passengers 
than  the  number  stated  in  the  certificate  of  inspection,  the  owner 
shall  be  liable  to  any  person  who  may  sue  for  the  same  in  the 
penalty  of  ten  dollars  for  each  such  passenger  (sec.  4465,  Rev. 
Stats.),  and  such  penalties  shall  be  a  lien  on  the  vessel.  (Sec 
4469,  Rev.  Stats.) 

It  appears  from  the  libel  that  on  July  4,  1888,  the  City  of 
Salem  was  a  vessel  wholly  propelled  by  steam  and  engaged  in 
navigating  the  Wallamet  River,  and  was  duly  enrolled  and 
licensed  therefor ;  that  by  her  certificate  of  inspection  she  was 
only  entitled  to  carry  60  passengers;  that  on  said  day  this  vessel 
was  engaged  in  carrying  passengers  from  the  port  of  Portland  to 
other  points  and  places  on  said  river  and  within  this  district, 
and  did  on  four  such  trips  carry  in  the  aggregate  2,910  more 
passengers  than  allowed  by  her  certificate. 

The  precise  question  raised  in  this  case  has  never  been  passed 
on  by  the  supreme  court.  In  the  district  courts  there  have  been 
apparently  conflicting  decisions  on  the  point. 

In  the  Oretna  Oreeriy  20  Fed.  Rep.  901,  it  was  held  that  a 
steamboat  "  regularly  enrolled  and  licensed  "  for  the  navigation 
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of  the  Ohio  River,  "and  subject  to  the  laws  of  Congress,"  was 
not  liable  under  section  4492  of  the  Revised  Statutes  for  carry- 
ing passengers  in  barges  in  tow,  the  same  not  being  equipped  as 
prescribed  by  the  supervising  inspectors,  between  different  ports 
of  the  same  state.  But  the  opinion  leaves  it  in  doubt  whether 
the  steamboat  would  be  liable  for  carrying  passengers  on  her 
own  decks  between  the  same  points,  contrary  to  the  laws  of  the 
United  States  on  the  subject. 

After  substantially  admitting  that  Congress  has  the  power  to 
prescribe  the  law  of  the  highway,  so  far  as  may  be  necessary  to 
protect  interstate  commerce,  the  court  says :  "  The  steamer  which 
bad  these  barges  in  tow,  being  subject  to  the  navigation  laws  of 
the  United  States,  the  mere  fact  that  she  took  in  tow  the  barges 
bad  nothing  to  do  with  any  interference  with  the  proper  navi- 
gation of  the  Ohio  River." 

In  United  States  v.  B.  &  H.  O.  Ferry  Oo.  21  Fed.  Rep.  331, 
it  was  held  that  the  owners  of  the  vessel  engaged  in  navigating; 
the  waters  of  the  Mississippi,  carrying  passengers  between  two* 
ports  in  the  state  of  Iowa,  in  excess  of  the  number  authorized  by 
a  permit  issued  under  section  4466  of  the  Revised  Statutes,  are^ 
liable  for  the  penalties  prescribed  in  section  4500  of  the  same. 

The  court  held  that  Congress  has  power  to  regulate  the  navi- 
gation of  vessels  on  the  navigable  waters  of  the  United  States,, 
when  engaged  exclusively  in  interstate  commerce,  and  that  when* 
a  steam  ferry-boat,  contrary  to  section  4466  of  the  Revised^ 
Statutes,  carries  passengers  between  ports  of  the  same  state,  in 
excess  of  the  number  allowed  in  her  permit,  she  is  guilty  of  a< 
marine  tort,  and  a  district  court  of  the  United  States  has  juris- 
diction of  a  suit  in  admiralty  against  her  owners  to  recover  the 
penalty  prescribed  by  section  4500  of  the  Revised  Statutes  for  * 
the  same. 

In  The  Seneca^  1  Biss.  371,  it  was  held  that  a  steamboat,, 
employed  in  carrying  passengers  between  two  ports  of  the  state 
of  Wisconsin,  was  not  liable  to  a  penalty  for  not  having  her- 
hull  and  boilers  inspected  under  the  steamboat  act  of  1852. 

In  the  case  of  The  Oyster  Police  Steamers  of  Maryland^  31 
Fed.  Rep.  763,  it  was  held  that  three  steam  vessels  belonging  tO' 
the  state  of  Maryland,  not  engaged  in  carrying  freight  or  pacK 
zm.  Bawt«— 89i 
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sengersy  but  used  to  eufprce  the  state  fisb^iy  laws  in  the  Chesa- 
peake Bay,  are  liable  to  the  penalties  prescribed  by  section  4499 
of  the  Revised  Statutes,  for  failing  to  have  their  hulls  and  boilers 
inspected  by  the  United  States  inspectors,  under  sections  4417 
and  4418  of  the  ^vised  Stiitutes. 

The  court  held  that  the  '*  supreme  and  exclusive  control "  of 
Congress  of  the  navigable  waters  of  the  Unitjod  States  "  might 
be  defeated  or  rendered  less  effective  for  its  objects,  if  there  were 
to  be  recognized  a  dass  of  vessels  privileged  to  use  them,  with- 
out being  subject  to  those  provisions  which  Cqngress  determines 
are  required  for  the  sc^fety  of  all.  I  am  therefore  unable  to 
assent  to  the  contention  that  the  fact  that  the  vessels  in  the  pres- 
ent case  are  not  ii^^ed  in  oomm^rsce^  but  solely  for  the  police  pur- 
pose^  of  the  fishery  force^  prevents  Congress  fron^  having  the 
constitutional  power  to  legislate  with  regard  to  them.  It  is  not 
their  use,  but  the  fact  that  they  navigate  the  highways  of  com- 
merce, which  brings  them  within  the  constitutional  grant  of 
power,  and  within  the  language  of  section  4400  of  the  act  of 
Congress. 

In  Lord  v.  StecmMp  Oompangf,.  102  U.  S.  541,  it  was  held 
by  the  supreme  court,  in  the  language  of  the  syllabus,  that 
'^  while  navigating  the  high  sea^,  between  ports  of  the  same 
state,  a  vessel  of  the  United  States  is,  tpgether  with  the  business 
in  which  she  is  engaged,  sjubject  tp  the .  regulative  power  of 
Congress.'* 

Mr.  Chief  Justice  Waite,  in  speeding  for  the  court,  said^  in 
substance,  that  the  Ventura,  while  navigating  the  Pacific  Ooeanj^ 
although  bound  from  and  to  ports  in  the  state  of  California,  was. 
without  the  state  and  on  a  highway  of  nations,  and  therefore 
^^  engaged  in  commerce  with  foreign  nations,  and  as  such,  she 
and  the  business  in  which  she  was  engaged  were  subject  to  the. 
regulating  pow^  of  Congress.'* 

This  ca^  &lb  withjn  the  language  of  the  st$itute  (sees.  4399^ 
44()0,  ReVt  St4t;9*X  defining  wlji^t  vessels  shall  be  subject  to.  thp 
provii^ions  of  title  52* 

The  City  of  Sal^m  is  a  vessel  propelled  by  steam.  On  the 
occasion  in  question,  she  was  navi^ting  the  Wallamet  River,  a, 
navigable  wat^  of  the  United  States  {Hatch  v.  Walkmei  L  B* 
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Co.  7  Sawy.  136 ;  WaUamd  L  B.  Cd.  v.  Haich,  9  Sawy.  648), 
which  '^  is  a  commoD  highway  of  comraeroe  and  open  to  general 
and  competitive  navigation/' 

Unless  the  act  of  Congress,  so  far  as  the  carriage  of  the  pas« 
sengers  in  question  is  concerned,  is  unconstitutional,  the  vessel 
is  liable  for  the  penalties  prescribed  for  carrying  more  passengers 
than  the  law  allows. 

In  my  judgment,  the  solution  of  this  question  depends  wholly 
on  whether  the  regulation  limiting  the  number  of  passengers 
which  a  steamboat  may  carry  over  a  navigable  water  of  the 
United  States,  between  ports  of  the  same  state,  is  necessary  to 
maintain  this  highway  of  foreign  and  interstate  commerce  in  a 
safe  and  desirable  condition,  for  the  use  of  vessels  and  persons 
engaged  in  the  same. 

The  power  to  make  this  regulation  cannot,  in  my  judgment, 
be  derived  from  the  grant  of  admiralty  jurisdiction.  The  admir- 
alty jurisdiction  of  the  United  States  is  a  part  of  its  judicial 
power  and  not  its  legislative.  It  extends  '^  to  all  cases  of  admir- 
alty and  maritime  jurisdiction.''  (U.  S.  Const.  Art.  3,  sec.  2.) 
And  while  it  does  not  authorize  Congress  to  create  admiralty 
cases,  yet  if,  in  the  eizercise  of  its  power  derived  from  other 
clauses  of  the  constitution,  it  should  do  so,  as  the  power  to  regu- 
late commerce,  the  grant  of  judicial  power  would  extend  to  them 
and  include  them,  because  in  their  nature  and  constituents  they 
would  be  cases  of  admiralty  and  maritime  jurisdiction. 

Take  this  case  as  an  illustration.  The  City  of  Salem  is  alleged 
to  have  violated  a  law  of  the  United  States,  to  which  a  penalty 
is  affixed  and  made  a  lien  on  the  vessel.  The  act  was  committed 
on  a  navigable  water  of  the  United  States,  and  the  admiralty  has 
jurisdiction  of  the  case — to  hear  and  determine  it.  But  if  Con- 
gress had  not  the  power  to  pass  the  law  in  question,  the  suit 
must  fail,  because  no  wrong  was  in  fact  committed. 

The  power  to  make  this  regulation  must  be  derived,  if  at  all, 
from  the  power  granted  to  Congress  ^'to  regulate  commerce  with 
foreign  nations  and  among  the  several  states."  (U.  S.  Const. 
Art.  1,  sec.  8.) 

In  Oilman  v.  PMUtddphiay  3  Wall.  724,  Mr.  Justice  Swayne, 
speaking  for  the  court^  said:  ^^The  power  to  regulate  commerce 
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oomprehendfl  the  control  for  that  purpode,  and  to  the  extent  neces- 
sary,  of  all  navigable  waters  of  the  United  States,  which  are 
aooessible  from  a  state,  other  than  those  in  which  they  lie.  For 
this  purpose,  they  are  the  public  property  of  the  nation,  and 
mibjed  to  all  the  regumte  legidation  of  OonffresaJ'  And  in  the 
case  of  The  Daniel  BaUj  10  Wall.  664,  Mr.  Justice  Field, 
speaking  for  the  court,  said  the  power  to  regulate  commerce 
*^  authorizes  appropriate  l^slation  for  the  protection  of  either 
interstate  or  foreign  commerce,  and  for  that  purpose  such  legis- 
tion  as  will  insure  the  convenient  or  safe  navigation  of  all  navi- 
gable waters  of  the  United  States,  whether  that  legislation  consists 
in  regulating  the  removal  of  obstructions  to  their  use,  in  pre- 
scribing the  form  and  size  of  vessels  employed  upon  thetn,  or 
in  subjecting  the  vessels  to  inspection  and  license  in  order  to 
insure  their  proper  construction  and  equipment." 

That  in  the  case  of  steamboats,  the  inspections  of  their  hulls 
and  boilers,  the  licensing  of  their  pilots  and  engineers,  the 
carrying  of  prescribed  lights,  and  the  giving  and  answering  of 
prearranged  signals  when  meeting  and  passing,  do  materially 
increase  the  safety  and  convenience  of  navigable  water,  consid- 
ered as  a  highway  of  commerce,  there  is  no  doubt,  and  therefore 
there  is  no  question  that  Congress  may  make  regulations  on 
these  subjects,  which  are  applicable  to  vessels  engaged  in  intra- 
state commerce,  as  well  as  foreign  or  interstate  commerce. 

The  power  to  r^ulate  the  navigation  of  the  waters  of  the 
United  States  being  comprehended  in  the  grant  of  power  to 
r^ulate  commerce,  not  merely  as  an  incident,  but  a  part  of  it. 
Congress  has  power  ^'to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution "  such  power.  (U.  S. 
Const.  Art.  1,  sec.  8.) 

In  McCuUoch  v.  Maryland^  4  Wheat.  421,  Chief  Justice 
Marshall  said :  ^'  Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  constitution,  and  all  means  which  are  appropriate, 
are  plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of  the  constitution,''  are  consti- 
tutional. And  again  (4  Wheat.  423) :  "  But  where  the  law  is 
not  prohibited,  and  is  really  calculated  to  effect  any  of  the  objects 
intrusted  to  the  government,  to  undertake  here  to  inquire  into 
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the  degree  of  its  necessity,  would  be  to  pass  the  line  winch  cir- 
camscribes  the  judicial  department,  and  to  tread  on  legislative 
ground.'^ 

Upon  this  exposition  of  the  law  is  this  regulation,  limiting 
the  right  of  steamboats  to  carry  passengers  on  a  navigable  water 
of  the  United  States  to  the  number  prescribed  by  the  certificate 
of  inspection  of  the  local  inspectors,  a  necessary  and  proper 
regulation  of  navigation,  when  such  boat  is  engaged  in  carrying 
passengers  on  such  water  between  different  ports  of  the  same 
state,  only? 

That  it  is  so,  is  at  least  not  so  apparent,  as  in  the  instances 
mentioned,  in  which  it  appears  there  is  no  doubt  on  the  subject. 

In  what  particular  a  boat  carrying  more  passengers  than 
allowed  by  her  certificate  of  inspection  or  special  permit  affects 
the  safety  or  convenience  of  the  highway  has  not  been  suggested 
hy  counsel.  That  the  passengers  so  carried  are  inconvenienced, 
and  it  may  be  endangered,  is  likely.  But  the  question  is,  how 
is  the  safety  and  convenience  of  the  highway  thereby  unfavor- 
ably affected  as  to  other  vessels  engaged  in  interstate  or  for- 
eign commerce  thereon?  If  it  was  shown  that  an  overloaded 
boat  was  more  difficult  to  handle  or  more  likely  to  become 
unmanageable  or  burst  her  boiler  or  steam  chest,  the  danger 
resulting  to  other  vessels  on  the  highway  would  be  apparent. 
But  there  is  no  proof  on  this  subject,  and  I  am  not  satisfied  that 
it  is  within  the  limits  of  judicial  knowledge. 

One  thing  is  probable.  If  a  steamboat  is  allowed  to  carry 
passengers  between  the  ports  of  any  state,  over  the  navigable 
waters  of  the  United  States,  in  excess  of  the  number  prescribed 
in  its  certificate  of  inspection,  the  boats  running  between  said 
ports,  and  from  or  beyond,  to  ports  of  another  state,  will  be 
compelled  to  do  the  same  thing  or  substantially  abandon  what 
may  be  called  their  way  business.  For  any  one  can  understand 
that  a  vessel  can  carry  two  hundred  passengers  much  cheaper  per 
head  than  another  one  of  the  same  character  and  dimensions 
can  carry  half  the  number  for.  The  result  would  be  to  nullify 
the  regulation  or  make  its  enforcement  difficult  in  cases  where 
it  is  admitted  to  be  legal  and  presumably  beneficial. 

It  may  be  said  that  when  it  is  determined  that  the  carrying 
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of  passengers  between  different  ports  of  the  same  state  is  not 
within  the  power  of  Congress  to  regulate,  the  state  will  make 
proper  regulations  on  the  subject.  But  it  is  not  probable  that 
any  state  regulation  on  this  subject  would  be  either  effective  or 
well  enforced. 

Congress  has  expressly  declared  (sees.  4399, 4400,  Ber.  Stats.), 
that  this  regulation  shall  apply  to  steamboats  carrying  pas- 
sengers over  any  part  of  a  navigable  water  of  the  United 
States.  The  regulation,  when  applied  to  the  carriage  of  pas* 
sengers  between  ports  of  the  same  state,  is  a  beneficial  one,  and 
its  enforcement  tends  to  the  safety  of  human  life.  Without  it, 
the  excursion  boats,  which  on  festive  occasions  ply  between 
ports  of  the  same  state,  would  often  become  floating  ooffins. 

If  this  r^ulation,  as  applied  to  vessels  engaged  in  intrastate 
commerce,  is  really  calculated  to  promote  the  safety  and  con- 
venience of  interstate  and  foreign  commerce,  in  any  appreciable 
degree,  the  enactment  of  it  is  within  the  discretion  of  Congress. 
And  while  I  am  not  as  clear  in  my  mind  on  this  point  as  I 
would  like  to  be,  I  have  an  impression  that  I  feel  more  certainly 
than  I  can  express,  that  the  regulation  in  its  effect  and  operation 
does  materially  tend  to  maintain  the  safety  and  convenience  of 
this  highway  of  interntate  and  foreign  eommeroe — the  Wallamet 
Biver. 

On  this  view  of  the  matter  I  don't  feel  warranted,  sitting 
here  in  the  district  court,  in  declaring  this  act  of  Congress 
unconstitutionaL  It  is  a  proper  case  to  go  to  the  supreme 
court 

The  exception  is  disallowed. 

*Kat14.  1889. 

Deady,  J.  This  suit  is  brought  to  recover  sundry  penalties, 
allied  to  have  been  incurred  by  the  steamboat  City  of  Salem 
and  her  owner,  Robert  Thompson,  in  carrying  more  passengers 
on  the  Wallamet  Biver,  between  Portland  and  Clinton  and 
McCoy's  base-ball  grounds,  than  she  was  authorised  to  by  law. 

The  case  was  before  the  court  on  an  exception  to  the  libel,  to 
the  effect  that  the  transportation  of  the  passengers  in  question 
was  wholly  within  the  state,  and  therefore  not  within  the  power 
of  Congress  to  r^ulate  commerce. 
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The  exception  Ifras  oveiruled  on  th^  ground  that  the  regula- 
latioD  contained  in  title  62  of  the  Revised  Statutes,  concerniDg 
the  namber  of  passengers  that  may  be  carried  on  a  vessel  pro- 
pelled in  whole  or  in  part  by  steam,  while  navigating  any  of 
the  waters  of  the  TJnited  States,  is  applicable  to  such  vessel 
when  engaged  in  carrying  passengers  on  such  water,  even 
between  ports  of  the  same  state,  as  a  means  of  maintaining  the 
safety  and  security  of  the  same,  considered  as  a  highway  of 
foreign  and  interstate  commerce.    (37  Fed.  Rep.  846.) 

The  case  has  since  been  heard  on  the  libel,  answer,  and  testi- 
mony, from  which  it  appears,— 

That  the  City  of  Salem  is  a  steamboat  of  456.65  gross  tons 
burden,  and  on  March  6,  1888,  was  licensed  to  navigate  the 
Wallamet  River  for  one  year,  carrying  not  more  than  60  passen- 
gers; that  on  July  4,  1888,  she  was  permitted  by  the  local 
inspectors  to  carry  an  excursion  party  from  Portland  to  the 
base-ball  grounds  aforedaid,  a  distance  of  two  miles,  and  return, 
of  not  moFt  than  400  in  number ;  and  that  on  said  day  she  did 
carry  on  a  return  trip  from  said  grounds  to  Portland,  not  less 
than  723  passengers,  or  323  more  than  she  was  authorized  to 
carry. 

On  the  hearing,  testimony  was  introduced  by  the  claimant, 
to  the  eflfect  that  the  overloading  of  the  City  of  Salem  could  not 
and  did  not,  in  the  opinion  of  the  witnesses,  affect  the  safety  or 
security  of  the  river  as  a  highway  for  interstate  commerce. 

However  this  may  be,  I  adhere  to  the  ruling  made  on  the 
exception  to  the  libel ;  that  the  act  of  carrying  this  excess  of 
passengers,  being  plainly  contrary  to  a  regulation  of  commerce 
prescribed  by  Congress,  which  in  the  deliberate  judgment  of 
that  body  is  necessary  to  maintain  the  safety  and  security  of  the 
river,  as  a  highway  of  interstate  commerce,  will  not  be  held 
legal  by  me,  sittiug  in  this  court,  on  the  ground  of  unconstitu- 
tionality of  the  regulation. 

Since  writing  the  opinion  on  the  exception  to  the  libel,  I  have 
been  favored  with  the  opinion  of  Mr.  Justice  Hoffman  in  the 
case  of  the  United  Sides  v.  The  Frank  Sf/lvia,  37  Fed.  Rep.  155. 
So  far  as  this  question  is  concerned,  the  case  is  on  all  fours  with 
this.     In  disposing  of  it,  this  able  and  experienced  jurist  said : — 
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^'  I  do  not  feel  oalled  upon,  nor  hardly  at  liberty,  to  consider 
the  very  important  qaoBtion  raised  at  the  bar,  as  to  the  oonstita- 
tional  right  of  Ck)ngTe00  to  require  the  inspection  of  steamers^  or 
in  any  way  regulate  the  use  of  vessels  employed  on  the  navigable 
waters  of  the  United  States,  bnt  not  engaged  in  foreign  or  inter- 
state commerce.  The  validity  of  the  laws  regulating  the  use, 
equipment,  and  navigation  of  vessels  on  the  navigable  waters  of 
the  United  States,  as  well  as  those  engaged  in  foreign  or  inter- 
state commerce,  has  long  and  almost  universally  been  acquiesced 
in.  They  are,  in  their  object  and  effect,  salutary,  and,  in  some 
particulars  indispensable,  to  the  safety  of  the  foreign  and  inter* 
state  commerce,  which  Congress  has  the  onquestioued  right  to 
regulate,  and  the  effect  of  a  dedmon  adverse  to  their  validity 
would  be  so  momentous  and  far-reaching,  that  I  consider  it  to 
be  my  duty,  as  district  judge  o£  the  United  States,  to  assnme 
their  constitutionaliiy,  and  to  leave  the  question  of  their  validity, 
in  whole  or  in  part,  under  the  constitution,  to  be  passed  upon 
by  a  higher  tribunal.''  # 

The  finding  of  the  court  will  be  that  penalties  amounting  in 
the  aggregate  to  the  sum  of  $3,230  have  been  incurred  by  the 
owner  of  said  steamboat,  for  the  causes  stated  in  the  libel  herein, 
as  amended,  which,  together  with  the  costs  of  this  suit,  are  a  lien 
thereon,  from  the  date  hereof;  and  unless  paid  witliin  ten  days 
execution  may  issue  to  collect  the  same* 


Freeman  v.  The  Undaunted. 

Cmcun  CouBT,  Nobthibn  Dibtbiot  ov  Oauiobnia. 

FXBBVABT  15»  18S9. 

1.  CoNSTTTunoNAL  Law— Imtebstatx  ComfBBOB— PUiOTS — Halp  Piix)taob.— The 
Political  Code  of  California,  Bectlon  2466,  imposes  half  pilotage  on  vessels  when 
a  pilot  is  declined,  bat  section  2468  exempts  "from  all  charges  for  pilotage, 
unle»s  a  pilot  be  actually  employed,  all  TesselB  eoastixig  between  San  fVaneisoo 
and  any  port  in  Oregon,  or  in  Washington  or  AlaHka  territories,  and  all  vessels 
coasting  between  the  ports  of  this  state."  The  Revised  Statutes  of  the  United 
States,  section  4237,  provide  that  **no  regnlations  or  provisions  shall  be  adopted 
by  any  state  which  shall  make  any  discrimination  in  the  rate  of  pilotage,  or  half 
pilotage,  betwetni  vessels  sailing  between  the  ports  of  one  state,  and  vessels  sail- 
ing  between  the  ports  of  different  states."  Beld,  that  the  California  statute  is 
void  fv  unlawful  discrimiDation,  and  half  pilotage  caonot  be  collected  under  it. 
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.]  Opinion  of  the  Ooori— Sawyer,  0.  J. 

Before  Sawteb^  Circuit  Judge. 

In  admiraltj.    Appeal  from  the  district  court. 

Libel  by  E.  M.  Freeman  against  the  ship  Undaunted^  for 
half  pilotage.  The  district  court  dismissed  the  libel  and  libel- 
lant  appeals. 

Mr.  P.  0,  WigginUmf  for  appellant. 

Mr,  Milion  Andros,  for  appellee. 

Sawyer,  Circuit  Judge.  This  is  a  suit  for  half  pilotage,  the 
captain  of  the  Undaunted,  a  registered  American  vessel,  having 
refuseid  to  employ  a  pilot  when  leaving  the  port  of  San  Francisco 
for  the  port  of  New  York. 

The  only  question,  is,  whether  the  statute  of  Califoniia,  allow- 
ing half  pilotage,  is  not  in  conflict  with  the  statute  of  the  United 
States  upon  the  subject,  and,  therefore,  void.  Under  section 
2466  of  the  {Political  Code  of  California,  vessels  of  her  class  are 
required  to  pay  ^'five  dollars  per  foot  draft,  and  four  cents  per 
ton  for  each  and  every  ton  registered  measurement,''  and  half 
pilotage  when  a  pilot  is  declined.  But  section  2468  '^  exempts 
from  all  charges  for  pilotage,  unless  a  pilot  be  actually  employed^ 
all  vessels  coasting  between  San  Francisco  and  any  port  in 
Oregon,  or  in  Washington  or  Alaska  territories,  and  all  vessels 
coasting  between  the  ports  of  this  state,''  thereby  excepting 
them  from  the  operation  of  the  general  provision  of  section 
2466.  Thus  by  the  express  provisions  of  the  state  statute,  a 
discrimination  is  made  between  '^  vessels  coasting  between  San 
Francisco  and  any  port  of  Or^on,  or  in  Washington  or  Alaska 
territories,  and  all  vessels  coasting  between  the  ports  of  this 
state,"  and  "vessels  sailing  between  the  ports"  of  California 
and  any  of  the  other  states  of  the  Union — the  discrimination 
being  against  all  the  last-named  vessels,  the  latter  being  required 
to  pay  half  pilotage,  when  they  decline  the  services  of  a  pilot, 
while  the  former  are  wholly  exempt  from  half  pilotage  under 
the  same  circumstances  and  conditions.  But  section  4237  of  the 
Revised  Statutes  of  the  United  States  provides,  that  "no  r^u- 
lations,  or  provisions  shall  be  adopted  by  any  state,  which  shall 
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make  any  discriminatioii  in  the  rate  of  |]li}otage,  or  half  pilotage, 
between  vessels  sailing  between  the  |>orts  of  one  state,  and  vea- 
Bels  sailing  between  the  ports  of  different  states  ....  and  all 
existing  r^ulations  or  provisions  making  tny  siich  discrimina- 
tion are  annulled  and  abn^ted.'^  Thus,  this  express  provision 
of  the  statute,  renders  void  the  statute  of  California  cited.  It 
is  claimed,  however,  that  as  this  vessel  sails  around  Ca{)e  Horn 
to  New  York,  and  may  touch  at  some  foreign  port  ou  the  way/ 
it  is  not  ^'coasting''  between  the  two  ports  of  San  Francisco 
and  New  York.  But,  if  this  be  so,  the  provision  of  the  Revised 
Statutes  cited,  does  not  say  ^'coasting,"  but'' vessels  sailing" 
between  the  ports  of  the  states.  This  vessel  is,  clearly,  within 
the  terms  of  the  provision.  The  provision  is  constitutional 
and  valid  under  the  clause  of  the  national  constitution  author- 
ising Congress  to  regulate  commeitoe  betwe^i  the  states.  The 
case  of  Spraigue  v.  Ihonymmj  118  IT.  S.  90,  is  in  point,  and 
covers  this  case.  The  ship  Undaunted,  therefore^  is  not  liable 
for  half  pilotage,  and  the  decree  of  the  district  q^urt  must  be 
affirmed,  and  the  libel  dismissed,  and  it  is  so  ordered. 


SWAYNE  V.  HaGER,  COLLECrOR. 

GnOUET  OOUBT,  NOBraESM  DiBTBIOT  ow  Oauvobnza. 

Febbvabt  26, 1880. 

1.  Odstous  Dxttdb — CtAssmoATfOK — Cbinxsb  Shoes.  ->  Ohinwe  shoes,  consistiDg 
of  an  npper  part  of  cotton  or  silk,  and  a  sole  of  felt  and  leather,  the  felt  being 
made  from  hair  mixed  with  wool-fiber  and  paper,  stiffened  with  rice  starch,  are 
mot  taxable  under  the  act  of  1888  (sohedale  K,  par.  14),  itaipbsing  forty  cents 
per  pound,  and  thirty-flye  per  oent  ad  vaiorem  on  clothing,  ready  made,  and 
wearing  apparel,  not  enumerated,  compoaed  wholly  or  in  part  of  wool,  worsted, 
alpaca,  or  other  hair,  made  up  by  the  tailor,  seamstress,  or  manufacturer,  but  as 
non-ennmerated  articles  at  the  highest  rates  at  which  their  component  material 
of  chief  value  may  be  chargeable.  The  cotton  shoes,  therefore,  fall  under  sched- 
nle  I,  paragraph  7,  imposing  thirty-five  per  oent  ad  talorem  on  manufactures  of 
cotton  not  specially  provided  for,  and  I3ie  silk  ones  under  the  list  paragraph  of 
schedule  L,  imposing  fifty  per  oent  ad  valorem  on  goods  not  specially  enumerated, 
made  of  silk,  or  of  which  siik  is  the  component  material  of  chief  value. 

I.  A  DsFDcmoK  A]>orrBD  amd  Aotkd  upok  for  a  long  tiato  should  not  be  regarded 
as  changed  by  a  subseqaent  act  of  Congress^  unless  an  intentioa  to  cfaango  is 
elearly  manifest. 

Before  Sawyeb,  Circuit  Judge. 
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At  law.     Action  by  E.  H.  Swayne  against  John  S.  Hager, 
collector  of  customs,  to  recover  an  excess  of  dnties  paid  by  him. 

Mr,  Milton  Androa  and  Messrs.  Page  &  Edlsy  for  plaintiff. 

Mr.  J.  T.  Ozrey,  United  States  Attorney,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  action  brought  to  recover 
$3,799.50,  with  interest,  for  what  is  claimed  to  be  an  excess  of 
duties  over  the  amount  required  to  be  paid  by  law,  collected 
upon  various  invoices  of  Chinese  shoes,  imported  at  the  port  of 
San  Francisco.  The  shoe  consists  of  the  upper  part  made  of  silk 
or  cotton,  which  constitutes  the  most  valuable  part  of  the  mate* 
rial,  and  the  sole,  the  upper  part  of  which  is  composed  of  layers 
of  felt  and  the  bottom  part  of  leather.  The  felt  is  manufac- 
tured in  thin  sheets  from  the  hair  of  various  animals,  as  dogs, 
cattle,  and  goats,  intermixed  with  wool-fiber  and  paper.  A  glue, 
or  starch,  made  from  rice,  is  added  to  give  greater  cohesion. 
Layers  of  this  article  are  placed  together,  and  the  whole  pressed 
into  large  sheets,  which  are  then  sold  to  manufacturers  for  the 
purpose  of  making  shoes.  Several  thicknesses  of  these  attadied 
to  the  silk,  or  cotton  uppers,  with  a  leather  bottom  piece,  con- 
stitute the  sole  of  the  shoe.  The  question,  is,  under  what  pro* 
vision  of  the  statute  should  duties  on  these  Chinese  shoes  be 
levied  and  collected?  Under,  then,  recent  instructions  from  the 
treasury  department  they  were  classified,  and  duties  thereon  col- 
lected under  the  fourteenth  paragraph  of  schedule  E,  of  the  act 
of  March  3,  1883  (22  Stats.  608),  which  reads  as  follows:— 

^^  Clothing,  ready  made,  and  wearing  apparel  of  every  descrip- 
tion, not  especially  enumerated  or  provided  for  in  this  act,  and 
balmoral  skirts,  and  skirting,  and  goods  of  similar  description, 
or  used  for  like  purposes,  composed  wholly  or  in  part  of  wool, 
worsted,  the  hair  of  the  alpaca  goat,  or  other  animals,  made  up 
or  manufactured  wholly  or  in  part  by  the  tailor,  seamstress,  or 
manufacturer,  except  knit  goods,  forty  cents  per  pound,  and  in 
addition  thereto,  thirty-five  per  centum  ad  valorem." 

The  importer  claims  that  inasmuch  as  the  goods  are  non- 
enumerated  articles,  ''manufactured  of  two  or  more  materials,'^ 
the  duties  should  have  been  assessed  ''at  the  highest  rates  at 
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which  the  oomponeDt  material  of  chief  value  may  be  chargeable/' 
ander  section  2499  of  the  Revised  Statutes,  as  amended  by  the 
act  of  March  3,  1883  (22  Stats.  491).  The  clause  of  said  see- 
tion,  under  which  it  is  claimed  that  the  goods  should  be  classi- 
fied^ reads  as  follows: — 

''And  on  all  [non-enumerated]  articles  manufactured  from 
two  or  more  materials,  the  duty  shall  be  assessed  at  the  highest 
rates  at  which  the  component  material  of  chief  value  may  he 
chargeable.  If  two  or  more  rates  of  duty  should  be  applicable 
to  any  imported  article,  it  shall  be  classified  for  duty  under  the 
highest  of  such  rates,  provided  that  non-enumerated  articles, 
similar  in  material  and  quality  and  texture,  and  the  use  to  which 
they  may  be  applied  to  articles  on  the  free  list,  and  in  the  manu- 
facture of  which  no  dutiable  materials  are  used,  shall  be  free." 

Under  this  statute,  the  importer  further  claims  that  the  cotton 
shoes — the  cotton  being  the  most  valuable  part  of  the  material 
-—should  be  assessed  under  paragraph  7  of  schedule  I  of  the 
act  of  1883,  as  ^'manufactures  of  cotton  not  specially  enumer- 
ated or  provided  for.''     The  provision  is  as  follows:  — 

"Cotton  cords,  braids,  ginii^s,  galloons,  webbing,  goring,  sus- 
penders, braces,  and  all  manufactures  of  cotton  not  specially 
enumerated  or  provided  for  in  this  act,  and  corsets,  of  whatever 
material  composed,  thirty-five  per  centum  ad  valorem,*^  (22 
Stats.  506.) 

And  on  the  silk  shoes,  in  like  manner,  duties  should  be  levied 
under  the  last  paragraph  of  schedule  L,  as  a  non-enumerated 
article  made  of  silk,  or  of  which  silk  is  the  '' component  mate- 
rial of  chief  value."     The  paragraph  reads  as  follows: — 

"  All  goods,  wares,  and  merchandise,  not  specially  enumerated 
or  provided  for  in  this  act,  made  of  silk,  or  of  which  silk  is  the 
ooraponeut  material  of  chief  value,  fifty  per  cent  ad  valorem,'* 
(22  Stats.  610.) 

After  a  careful  examination  of  these  provisions  of  the  statute, 
and  the  rules  of  construction  of  revenue  laws  laid  down  by  the 
United  States  supreme  court  in  the  cases  cited  on  behalf  of  the 
plaintiff,  I  am  satisfied  that  the  treasury  department  is  wrong, 
and  the  complainant  right,  in  tlieir  respective  constructions  of 
the  statute.     I  do  not  think  the  shoes  in  question  are  "  com- 
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posed  wholly  or  in  part  of  hair,"  withia  the  meaDing  of  the 
statute.  The  component  parts  of  the  shoes  are  cotton,  or  silk, 
felt,  and  leather.  These  are  the  parts  as  used  by  the  manufac- 
turers of  shoes.  It  is  true  that  hair  is  one  of  the  elements  used 
in  the  manufacture  of  felt.  But  I  do  not  think  Congress 
intended,  by  this  classification,  to  include  all  the  ultimate  ele- 
ments that  may  have  entered  into  an  article.  Such  a  classifica- 
tion would  be  too  nice  for  practicable  purposes.  I  think,  also, 
the  statute  refers  to  textile  fabrics.  For  rules  of  construc- 
tion on  this  point  see  Elliot  v.  Sfjoartwrn-tf  10  Peters,  137,  161; 
ArOiur  v.  Marriaon^  96  U.  S.  110;  (John  v.  Seeberger,  30  Fed. 
Eep.  425 ;  Greenleaf  v.  Wortiiington,  26  Fed.  Rep.  303 ;  Riggs 
V.  Fricky  Taney,  100.  So,  also,  in  my  opinion,  shoes  were  not 
intended  to  be  included  in  the  terras,  ''wearing  apparel  of  every 
description,'^  in  the  provision  cited  from  schedule  K.  By  read- 
ing it  with  the  context,  ^'  wearing  apparel  ....  made  up  or 
manufactured  wholly,  or  in  part,  by  the  tailor,  seamstress,  or 
manufacturer,''  it  seems  evident  that  Congress  intended  other 
manufacturers  of  a  class  similar  to  a  ''tailor,  or  seamstress"  — 
''something  ejusdem  gevioisJ^  The  principle  noacitur  a  soeiia 
appears  to  me  to  be  applicable.  A  shoemaker  is  not  in  any 
respect  similar  to  a  tailor,  or  seamstress.  In  ordinary  popular 
use  of  language,  no  one,  I  presume,  would  for  a  moment  think 
that  shoes  are  included  in  the  terms  "  wearing  apparel."  See  the 
following  decisions  supporting  and  illustrating  the  construction 
adopted :  Oaies  v.  National  Bank,  100  U.  8.  239,  244;  Bend  v. 
Hoyt,  13  Peters,  263,  270-272 ;  Adam  v.  Bancroft,  3  Sum.  384, 
386;  Reiche  v.  Smythe,  13  Wall.  162.  Chinese  shoes  have  been 
imported  for  more  than  twenty  years,  and  it  is  understood  that 
during  all  the  time,  and  for  three  years  after  the  passage  of  the 
act  in  question,  they  have  been  classified  as  manufacturers  of  silk 
and  cotton  respectively.  A  definition  adopted  and  acted  upon 
for  a  long  time  should  not  be  regarded  as  changed  by  a  subse- 
quent act  of  Congress,  unless  the  intention  to  change  is  clearly 
manifest.  {Beiohe  v.  Smythe,  13  Wall.  162;  De  Forest  v.  Lavy- 
rence,  13  How.  274.  See,  also,  Edtoards  v.  Darby,  12  Wheat. 
210 ;  Ilahn  v.  United  States,  107  U.  S.  402,  406 ;  United  States 
V.  Pugh,  99  U.  S.  269;  Robertson  v.  Dooming,  127  U.  8.  608, 
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613,  and  cases  therein  cited.)  I  tiiink  the  dassificatioo  shoald 
be  made,  and  duties  levied  auder  the  several  provisions  cited  as 
claimoil  by  the  importer.     Let  there  be  findings  and  judgment 

aoLX)rdingly. 


Edward  Tract  v.  Mary  A«  Reed, 

Oncmr  Oousr,  D»tbicv  or  Osmch. 
Maboh  4,  1889. 

1.  AflBEaBMEMT  ow  Bmais  FBOPB«rf~To  WHOM  Hads.— BjthsMtof  1882  (Gompi 

1887,  nee.  2736),  reid  property  miut  be  wmxaed  to  the  owner  thereof^  nnlees  it  is 
unoccupied  and  the  owner  nuknown ;  and  an  aaaewment  made  to  a  person  not 
the  owner  of  the  property  is  invalid. 

8.  "OwNSB"  or  Pbopsbty— Who  ib.— The  owner  of  property  for  thepnipoaeof 
taxation  is  the  penon  haying  the  legal  title  or  estate  thereto  or  therein,  and  not 
one  who  by  oontraot  or  otherwise  has  a  mere  equity  therein,  or  a  right  to  compel 
a  eonyeyanoe  of  such  legal  title  or  estate  to  himself* 

8.  Tax  Deed— Epfbct  or. —An  act  of  the  legislatare  (Gomp.  1874,  p.  767,  sec. 
90)  made  a  tax  deed  oonclnsive  eyidenoe  of  the  regularity  of  the  assessment, 
except  for  frand ;  and  on  the  trial  of  an  action  brought  by  the  grantee  in  sooh  a 
deed,  to  recoyer  poMession  of  the  premises  mentioned  therein,  the  parties  stipo- 
lated  the  existence  of  certain  facts,  from  which  it  appeared  in  the  judgment  of 
the  court  that  the  assessment  in  question  was  made  to  a  person  not  then  tlie 
owner  of  the  property.  Beld,  that  the  effect  of  sueh  stipuUtion  waa  a  waiyer  by 
the  plaintiff  of  the  conclusiye  character  of  the  deed  in  this  respect,  and  an 
admission  that  If  in  the  judgment  of  the  court  the  penon  to  whom  the  propeity 
was  assesaed  waa  not  the  true  owner  thereof,  then  the  assesnBient  was  iayaiad 
and  the  tax  deed  yoid. 

i.  Idem^Aot  OHAXOiNa  Effect  of. — A  tax  deed  made  in  pursuance  of  a  sale  of 
property  for  a  delinquent  tax,  under  an  act  whioh  provided  that  such  deed  shall 
be  conclusiye  eWdence  of  the  regularity  of  the  assessment,  except  for  fraud,  is 
a  contract  with  the  state  that  the  deed  shall  so  far  remain  conclusiye  eyidenoe 
of  title  in  the  grantee  therein,  and  a  subsequent  act  of  the  legislature,  making 
such  deed  only  jprima  fade  evidence  of  such  regularity,  is  void,  because  it 
impairs  the  obligation  of  the  contract  The  ruling  in  Marx  v.  HanUhom,  12 
Bawy.  877,  on  this  point  affirmed. 

Before  Deady,  District  Judge. 

Mr.  W,  Scott  Beebe  and  Mr.  John  M.  Oearin,  for  the  plaintiff. 

M7\  Alfred  Sears  aud  3fr.  Paid  R.  Deady ^  for  the  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen 
of  California,  against  the  defendant,  a  citizen  of  Oregon,  to 
recover  the  possession  of  lot  3,  in  block  206;  of  the  Couch  addi- 
tion to  Portland. 
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The  pleadiogs  consist  of  the  complaint,  answer,  and  replji 
from  which  it  appears  that  the  plaintiff  claims  title  to  the  lot 
under  a  sale  thereof  for  a  delinquent  tax  thereon,  on  June  18, 
1884,  to  which  claim  two  defenses  are  pleaded:  (1)  The  assess- 
ment on  which  said  tax  was  levied  is  void,  because  not  made  to 
the  owner  of  the  property ;  and  (2)  the  tax  was  paid  before  the 
sale  took  place.  The  defendant  also  brings  into  court,  and 
deposits  with  the  clerk,  under  section  2323  (Comp.  1887),  the 
sum  of  $15.65,  the  same  being  the  amount  of  the  tax  of  1883, 
and  the  accruing  cost  and  interest  thereon. 

The  case  was  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury,  and  upon  a  stipulation  concerning  cer- 
tain facts,  with  the  right  to  either  party  to  introduce  further 
evidence  on  the  trial. 

From  this  stipulation  it  appears. that  the  property  in  question 
exceeds  in  value  the  sum  of  $2,000,  and  that  on  July  10,  1880, 
R.  Glisan  being  the  owner  thereof,  bargained  and  sold  the  same 
to  the  defendant  by  an  agreement  of  that  date,  signed  by  him- 
self and  wife,  and  by  the  defendant. 

By  the  terms  of  this  agreement,  erroneously  called  "  a  bond 
for  a  deed,"  the  defendant  was  to  pay  $300  for  the  property  — 
the  one  half  down,  and  remainder  in  quarterly  payments  of 
$18.75  each,  with  interest;  whereupon  the  vendors  were  to  con- 
vey the  premises  to  her  in  fee-simple.  It  was  also  agreed  that 
the  defendant  might  take  possession  of  the  pi'emises  at  once, 
and  that  she  would  pay  all  taxes  tliat  might  be  levied  on  the 
property;  and  that  if  the  purchase  money  due  under  the  agree- 
ment was  not  all  paid  by  July  10,  1882,  the  agreement  should 
become  null  and  void  at  the  option  of  Glisan,  and  all  money 
then  paid  thereon  become  forfeited  to  the  vendors. 

On  September  14,  1881,  the  defendant  paid  the  remainder 
of  the  purchase  money,  and  on  June  7,  1887,  the  vendors  duly 
opnveyed  the  premises  to  her. 

Prior  to  July,  10, 1880,  the  property  was  assessed  to  R.  Glisan 
as  the  owner  thereof,  but  after  the  making  of  said  agreement  and 
for  and  during  the  years  1880  to  1887,  both  inclusive,  the  same- 
was  assessed  to  the  defendant  without  complaint  or  objection 
£rom  any  one*    It  is  admitted  that  during  the  same  period^ 
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except  for  the  year  1883,  the  defendaDt  paid  the  taxes  levied  on 
the  property  id  pursuanoe  of  said  assessmentSi  and  she  claims  to 
have  paid  it  for  that  year  also. 

On  May  17,  1884,  the  sheriff  of  MiiItDomah  County,  in  pur- 
suance of  a  warrant  from  the  county  court  thereof,  levied  on  the 
premises,  as  the  property  of  the  defendant,  for  the  purpose  of 
collecting  the  tax  levied  thereon  in  1883,  all^^ed  to  be  then 
delinquent,  and  amounting  to  $3.90,  notice  of  which  levy  and 
the  sale  thereon  was  duly  published  in  the  Daily  Oregon ian  on 
May  19,  1884;  and  on  June  18,  1884,  the  property  was  offered 
for  sale  and  bid  in  by  the  plaintiff  for  the  sum  of  $6.47,  and  no 
redemption  being  made  thereof,  on  June  6,  1887,  he  received  a 
deed  from  the  sheriff  therefor. 

In  December,  1884,  the  defendant  took  possession  of  the 
premises  and  moved  into  a  house  thereon,  which  she  commenced 
to  build  on  the  4th  of  July  previous,  in  which  she  has  ever  since 
resided. 

The  defendant  testifies  that  she  can  neither  read  nor  write; 
that  in  the  spring  of  1884  her  daughter,  Mrs.  Belle  Reed,  came 
to  her  house  with  a  newspaper  in  her  hand  and  called  her  atten- 
tion to  the  fact  that  her  lot  was  advertised  for  sale  for  a  delin- 
quent tax,  and  that  she  and  her  daughter  went  the  same  day  to 
the  sheriff^s  office  and  paid  the  tax  to  the  deputy,  A.  W.  With- 
erell,  then  in  attendance  there,  but  whether  she  got  a  receipt  or 
not  she  is  not  certain,  and  if  she  did  she  says  it  is  lost  or  mislaid. 
In  this  statement  she  is  corroborated  throughout  by  her  daughter. 
James  Sheridan,  who  was  boarding  with  the  defendant  in  the 
spring  of  1884,  testifies  that  he  heard  the  conversation  between 
the  daughter  and  the  mother  concerning  the  property  being 
advertised  for  sale  and  saw  them  go  out  of  the  house  later  in  the 
same  day,  saying  they  were  going  to  the  sheriff's  office  to  pay 
the  tax. 

The  deputy  testified  that  he  has  no  remembrance  of  the  tax 
being  paid,  that  there  is  no  stub  in  the  receipt  book  showing  the 
payment  of  the  tax,  as  there  should  be,  if  it  was  paid,  and  he  is 
therefore  quite  confident  it  was  never  paid. 

The  defendant  and  her  daughter  both  state  that  a  Mrs.  Ann 
Keating,  with  whom  the  latter  was  living  at  the  time,  accom* 
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panied  her  to  the  house  of  the  defendant,  to  inform  her  that  the 
tax  was  delinquent,  and  then  went  with  them  to  the  sheriff's 
office  and  saw  the  same  paid.  The  deposition  of  Keating  was 
read  by  the  plaintiff,  in  which  she  denies  this  story,  so  far  as 
she  is  concerned,  in  toto.  But  Sheridan  testified  that  a  woman, 
not  known  to  him,  came  to  the  house  on  this  occasion  with  the 
daughter,  and  afterwards  left  the  house  with  her  and  the  defend* 
ant,  when  the  latter  said  she  was  going  to  pay  the  tax. 

The  testimony  of  the  deputy,  Witherell,  that  the  tax  was  not 
paid,  because  he  does  not  remember  it,  and  because  there  is  no 
stub  to  that  effect  in  the  receipt  book,  is,  in  effect,  but  little  more 
than  the  l^al  presumption  that  he  did  his  duty  in  the  premises; 
that  is,  if  the  tax  was  paid,  he  gave  the  party  a  receipt  therefor, 
and  made  a  corresponding  entry  on  the  stub  thereof.  (Comp. 
1887,  sec.  766,  subd.  15;  2  Wharton  on  Evidence,  sees.  1318, 
1319.) 

The  statute  (Comp.  1887,  sec.  2801)  makes  it  the  duty  of  the 
sheriff  on  'Hhe  receipt  of  money  for  taxes"  to  give  a  receipt 
therefor;  and  contains  a  form  of  the  stub  thereof,  which  he* 
keeps  in  his  office,  and  the  particulars  to  be  entered  thereon. 

The  direct  affirmative  testimony  of  one  altogether  creditable- 
witness  to  the  fact  of  payment  of  taxes  ought  to  be  sufficient  to 
overcome  this  presumption.  But  the  defendant  is  pecuniarily 
interested  in  the  result,  and  the  daughter  is  as  likely  to  be* 
influenced  by  the  fact  as  her  mother. 

I  fear  it  would  in  some,  if  not  many  instances,  make  tax  titles  a. 
delusion  and  a  snare,  if  they  could  be  avoided  by  the  mere  oath 
of  the  delinquent  or  his  immediate  relatives  or  prospective  heirs,, 
that  the  taxes  had  been  paid  without  taking  a  receipt  therefor. 

And  the  &ct  that  no  receipt  was  taken  by  the  defendant  for* 
the  payment  of  this  tax  is  a  circumstance  of  some  weight  against 
the  statement  that  the  same  was  paid.  The  officer  would  natur- 
ally  give  the  defendant  a  receipt,  and  she  would  most  naturally^ 
if  necessary,  demand  one. 

The  testimony  of  Mrs.  Seating  does  not  contradict  the  test!-- 
mony  of  the  defendant  and  her  daughter  as  to  the  payment  of 
the  tax,  but  only  a  collateral  circumstance  of  the  transaction^ 
as  related  by  them,  namely,  her  presence  at  such  payment. 
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But,  uotwithstanciing  Keating's  testimony,  the  defeudant  may 
have  paid  tlie  tax,  and  what  is  more,  her  testimony  may  not  be 
true.  It  is  not  apimrent  what  object  the  defendant  could  have 
in  falsely  connecting  her  with  the  transaction.  Her  memory 
may  be  at  fault  with  reference  to  the  person  who  came  to  the 
house  with  her  daughter  and  went  with  them  to  the  sheriff's 
office.  For  Sheridan,  who  seems  to  be  a  disinterested  and  fair 
witness,  says  that  some  woman  came  to  the  house  with  tha 
daughter  on  the  occasion  in  question,  and  went  with  the  parties 
when  they  left  the  house. 

I  was  certainly  impressed  on  the  trial  with  the  apparent 
fairness  and  candor  of  the  defendant  and  her  daughter  as  wit- 
nesses; and  it  does  not  seem  probable  that  the  former  would, 
even  if  she  had  allowed  this  property  to  go  to  sale  for  the  paltry 
sum  of  this  tax,  have  taken  no  steps  to  redeem  the  same,  within 
the  two  years  allowed  by  law — or  would  have  continued  to  pay 
the  taxes,  on  the  property  in  the  mean  time.  I  can  but  think 
she  was  at  least  laboring  under  the  impression  that  the  tax  of 
1883  was  paid.  The  property  was  her  home,  and  probably  all 
she  had  of  any  value  in  the  world,  and  it  seems  improbable  that 
she  would  consciously  sacrifice  it  for  the  paltry  sum  of  $3.90. 

And  yet  I  do  not  feel  satisfied,  under  the  circumstances,  to 
find,  as  a  matter  of  fact,  that  this  tax  was  paid  by  the  defendant. 
This  leads  to  the  consideration  of  the  question — was  there  any 
valid  assessment  of  this  property  preparatory  to  the  levy  of  this 
tax? 

Section  2735  of  the  Comp.  of  1887  (sec.  2  of  the  act  of  Octo- 
ber 26, 1882),  provides:  ''AH  lands  shall  be  assessed  and  taxed 
in  the  county  where  the  same  shall  lie,  and  every  person  shall 
be  assessed  in  the  county  where  he  resides  when  the  assessment 
is  made,  for  all  real  and  personal  property  then  owned  by 
him  within  such  county ;  an  unoccupied  land,  if  the  owner  is 
unknown,  may  be  assessed  as  such,  without  inserting  tlie  name 
of  any  owner.'' 

By  this  act,  the  rule  prescribed  in  section  6  of  the  act  of  1854 
{Comp.  1874,  p.  750,  sec.  7),  which  allowed  "land  owned  by 
one  person  «nd  occupied  by  another,"  to  be  assessed  in  the  name 
of  either^  -was  changed.    In  the  act  of  1882,  sometimes  called 
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*Hhe  mortgage  tax  laNv/'  the  provision  allowing  an  assessment 
to  be  made  in  the  name  of  a  mere  oocupant  was  omitted  for 
some  reason,  and  now  and  sinoe  then,  land  is  required  to  be 
assessed  to  the  owner,  unless  it  is  unoccupied,  in  which  case  it 
may  be  assessed,  as  such,  without  naming  the  owner. 

When  a  person  is  assessed  "for"  real  property,  as  being 
"owned"  by  him,  he  must  be  designated  on  the  assessment 
roll  as  the  owner  of  the  same.  It  is  not  sufficient  to  assess  or 
value  the  land  for  taxation  generally.  It  must  be  assessed  or 
valued,  as  the  land  of  the  owner  thereof  and  not  another. 
(Cooley  on  Taxation,  278.) 

In  Marx  v.  Hanthom,  12  Sawy.  365,  this  court  held  that 
where  the  statute  requires  property  to  be  assessed  in  the  name 
of  or  to  the  owner,  the  name  is  a  part  of  the  description  of  the 
premises;  and  I  may  add  is  a  material  part  of  the  transaction. 

It  may  be,  that  the  action  of  the  assessor  in  assessing  unoccu- 
pied land  to  an  unknown  owner  cannot  be  attacked  in  a  proceed- 
ing like  this,  except  for  fraud.  But  the  ownership  of  this  land 
was  known.  It  had  been  assessed  to  R.  Glisan  prior  to  1880, 
as  the  owner  thereof,  and  so  far  as  appeared  of  record,  he  was 
still  such  owner.     Nor  is  it  claimed  that  the  owner  was  unknown. 

Was  that  ownership  changed  prior  to  1883,  when  this  assess- 
ment of  the  property  was  made  to  the  defendant?  The  legal 
title  and  estate  was  still  in  Glisan.  By  virtue  of  the  agreement 
of  sale  and  the  payment  of  the  purchase  price,  the  defendant 
had  an  equity,  as  against  Glisan  or  any  one  who  might  take  the 
legal  title  from  him,  with  a  knowledge  of  the  facts,  to  have  a 
conveyance  of  the  property  made  to  her — to  have  a  specific 
performance  of  the  contract  of  sale.  But  the  property  was  not 
"owned"  by  her  in  the  l^al  acceptance  of  the  phrase,  until 
the  conveyance  was  made  to  her  in  1887.  Nor  is  the  fact  that 
she  agreed  in  the  mean  time  to  pay  the  taxes  material.  This 
was  a  mere  private  arrangement  between  the  vendors  and  vendee 
of  which  the  law  took  no  cognizance.  A  lessee  of  property 
might  agree  to  pay  the  taxes  thereon,  but  that  would  not  make 
him  the  owner  of  the  property  for  the  purpose  of  taxation  or 
otherwise. 

Nor  is  it  material  that  the  defendant  paid  the  taxes  on  the 
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property  after  the  mle  to  her.  She  did  so,  not  because  the  state 
bad  any  legal  claim  upon  her  for  such  taxes,  but  in  pursuance 
of  her  contract  with  her  Tendons,  to  that  effect.  And  in  so 
doing,  so  far  as  the  state  was  concerned,  she  was  acting  as  the 
agent  of  such  vendors.  Nor  was  she  bound  to  object  to  the 
assessment  of  the  property  in  her  name,  if  she  was  ever  aware 
of  it.  It  was  not  her  duty  to  instruct  the  assessor  to  whom  to 
assess  the  property ;  and  it  is  not  claimed  that  she  ever  returned 
it  for  assessment  as  her  own.  And  finally,  no  one  was  prejudiced 
by  her  silence  or  acquiescence.     (Cooley  on  Taxation,  573.) 

It  is  true  that  the  term  ''owner"  is  sometimes  used  in  a  large 
and  comprehensive  sense,  or  at  least  is  so  construed.  For  in- 
stance, where  it  is  used  to  designate  the  person  who  may  redeem 
property  sold  for  taxes  or  upon  execution,  it  may  be  and  is  con- 
strued in  the  interest  of  justice  and  convenience  to  include  the 
holder  of  an  equity,  or  what  is  sometimes  called  the  owner  of  the 
''equitable  estate." 

In  Dubois  v.  Hepburn^  10  Peters,  22,  the  supreme  court  held 
that  a  statute  of  Pennsylvania,  which  gave  the  "owner"  or 
"owners'*  of  land  sold  for  taxes  the  right  to  redeem  the  same, 
included  an  owner  of  an  undivided  part  of  the  property,  so  that* 
he  might  redeem  the  whole  tract.  In  the  course  of  his  opinion, 
Mr.  Justice  Baldwin  said  such  a  law  ought  "  to  receive  a  liberal 
and  benign  construction;"  nor  should  the  right  to  redeem  be 
"narrowed  down  by  a  strict  construction."  And  continuing  he 
said :  "Any  right  which  in  law  or  equity  amounts  to  an  owner- 
ship in  the  land ;  any  right  of  entry  upon  it,  to  its  possession  or 
enjoyment,  or  any  part  of  it  which  can  be  deemed  an  estate  in  it, 
makes  the  person  the  owner,  so  far  as  it  is  necessary  to  give  him 
the  right  to  redeem." 

But  the  owner  spoken  of  in  the  statute  relating  to  assessment 
of  land  for  taxation  is  the  legal  owner,  the  one  having  the  jus 
disponendi  or  the  right  of  disposal.  The  statute  declares  that  a 
sheriff's  deed  to  a  purchaser  at  a  tax  sale  shall  pass  the  "legal 
title  "  to  the  premises,  thereby  necessarily  implying  that  if  the 
land  is  not  assessed  to  owners  unknown,  it  must  be  assessed  in 
the  name  of  the  person  in  whom  such  title  is  vest.ed  at  the  time. 
The  record  of  deeds  is  prima  fade  the  proper  evidence  of  owner- 
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ship  for  the  purpose  of  taxation;  and  the  statute  should  have 
limited  the  word  "owner"  to  the  last  vendee  of  record. 

In  Washington  v.  PraU,  8  Wheat.  681,  it  was  held  that  a 
statute  authorizing  a  sale  of  lots  in  Washington  City  for  delin- 
quent taxes,  on  a  notioe  varying  in  length  according  to  the  resi- 
dence of  the  parties,  whether  within  the  District  of  Columbia, 
or  without  the  United  States,  to  whom  "  the  property  belongs," 
which  notice,  among  other  things,  was  required  to  contain  "the 
name  of  the  person  or  persons  to  whom  the  same  may  have 
been  assessed,"  did  not  authorize  the  sale  of  a  lot  to  any  one 
but  the  "actual"  owner. 

In  Davis  v.  (Aneinnatiy  36  Ohio,  27,  it  was  held  that  where 
a  statute  made  an  assessment  on  a  lot  for  street  improvements, 
a  debt  or  demand  that  could  be  enforced  against  the  "owner" 
thereof  in  a  personal  action,  that  such  action  could  not  be  main- 
tained against  a  lessee  of  the  property;  and  that  no  one  was  the 
"owner"  of  the  same,  within  the  meaning  of  the  statute,  who 
had. less  than  a  freehold  interest  therein. 

In  reply  to  the  suggestion  of  counsel,  that  the  assessment  of 
this  property  is  a  proceeding  in  remy  and  that  the  name  in  or  to 
which  it  is  entered  on  the  assessment  roll  is  a  matter  non- 
essential, attention  is  called  to  the  cases  of  DoweU  v.  Poiiland, 
13  Or.  248,  and  Hawthorne  v.  East  Portland,  13  Or.  271. 
Both  cases  were  assessments  for  improving  streets,  and  the  stat- 
utes under  which  they  were  made,  required  that  they  should  be 
entered  in  a  record  called  the  "Docket  of  City  Liens,"  in  the 
name  of  the  owner  of  the  property.  In  the  first  case  the  name 
of  the  father  of  the  owner  was  used,  and  in  the  second  one  the 
property  was  assessed  to  the  estate  of  a  deceased  person.  The 
court  held  the  assessments  void,  because  they  were  not  entered  in 
the  docket  in  the  name  of  the  true  owner. 

The  warrant  for  the  collection  of  a  delinquent  tax  requires 
the  sheriff  to  make  the  tax  out  of  the  personal  property  of  the 
delinquent.  (Comp.  1887,  sec.  2814.)  But  how  can  this  com- 
mand be  obeyed  unless  the  asse&sment  is  made  to  the  owner  of 
the  property.  So  far,  the  tax  is  a  personal  charge,  to  be  enforced 
by  the  sale  of  the  owner's  goods  and  chattels,  if  any  be  found. 
If  the  real  property  of  A  may  be  assessed  to  B,  then  the  per- 


630  Tracy  v.  Reed.  [CSr.  Ct 

Opinion  of  ibe  Court ^ DemAj,  J.  [Hanb, 

fional  property  of  B  may  be  taken  and  sold  to  pay  the  tax  on 
the  real  property  of  A,  which  could  never  have  been  the  inten- 
tion of  the  l^islature. 

Something  remains  to  be  said  concerning  the  I^al  effect  of 
the  sheriff 's  deed  to  the  plaintiff. 

By  the  law  in  force  when  this  sale  was  made  such  deed  was 
prima  fade  evidence  of  the  regularity  of  the  prior  proceedings^ 
which  presumption  could  not,  as  to  the  assessment,  be  overcome, 
except  by  proof  that  the  same  was  fraudulent.  (Comp.  1874, 
p.  757,  sec.  90.)  An  assessment  cannot  be  considered  fraudu- 
lent, simply  because,  so  far  as  appears,  the  assessor  has  ignorantly 
or  carelessly  assessed  the  property  to  the  wrong  person  as  owner. 
{Marx  V.  Hanthom,  12  Sawy.  374.) 

The  l^islature  may  make  a  tax  deed  conclusive  evidence  of 
the  regularity  of  all  such  prior  proceedings  as  are  mere  matters 
of  expediency — acts  which  might  have  been  dispensed  with  in 
the  first  place.  And  in  my  judgment  the  entry  of  property  on 
the  assessment  roll  in  or  to  the  name  of  the  owner  is  one  of 
them.    (Marx  v.  Hanthom,  supra,  374,  375.) 

It  follows  from  these  premises,  that  when  the  state  sold  this 
lot  to  the  plaintiff,  it  contracted  with  him  that  the  legal  effect 
of  his  deed  should  not  be  changed  or  overcome  by  proof  that 
the  property  was  assessed,  without  fraud,  to  the  wrong  person 
as  owner. 

The  act  of  February  21,  1887  (Comp.  1887,  sec.  2823), 
makes  the  sheriff's  deed  prima  fade  evidence  only  of  the  r^u- 
larity  of  the  prior  proceedings,  and  therefore  it  may  be  over- 
come by  proof  to  the  contrary  in  any  respect — as  that  the 
property  was  assessed,  without  fraud,  in  the  name  of  a  person 
who  was  not  the  true  owner.  In  this  respect,  the  act  of  1887, 
if  held  applicable  to  the  plaintiff's  deed,  would  change  its  l^al 
effect  as  a  muniment  of  title,  and  so  far  impair  the  obligation 
of  the  contract  with  him,  contrary  to  the  constitution  of  the 
United  States.  (Marx  v.  HarUhom,  supra,  376.)  Nor  is  it 
material  that  the  deed  was  not  executed  until  ailer  the  passage 
of  the  act  of  1887.  The  contract  of  the  state  with  the  plaintiff 
arose  out  of  the  circumstances  of  the  sale,  and  the  law  then  in 
force,  and  applicable  to  the  transaction. 
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I  am  aware  that  the  majority  of  the  supreme  court  of  the 
state,  in  Strode  v.  Washer,  17  Or.  50,  since  the  decision  of  this 
court  in  Marx  v.  HaTUhom,  supra,  but  apparently  without 
being  aware  of  it,  have  decided  this  question  otherwise.  But 
the  question  is  a  federal  one,  and  the  national  instead  of  the 
local  courts  give  the  law  on  the  subject.  I  admit  that  there 
is  no  question  but  that  the  legislature  may  shift  the  burden  of 
proof  between  the  purchaser  and  the  delinquent  tax-payer.  But 
this  is  not  that  case.  The  section  90,  supra,  closed  the  door 
against  all  further  proof,  and  ^aid  in  effect  that  no  evidence 
should  ever  be  received  to  impair  the  legal  effect  or  operation 
of  the  deed  in  this  respect. 

A  deed  given  by  the  state  on  such  a  legislative  assurance  is  a 
contract,  a  warranty  against  the  ezistenoe  of  any  such  defect  in 
the  prior  proceedings,  which  the  state  cannot  vary  or  impair. 

But  by  the  voluntary  stipulation  of  the  parties  it  is  admitted 
that  certain  facts  exist  which,  in  the  judgment  of  the  court, 
show  that  the  property  was  not  assessed  to  the  true  owner,  and 
that  therefore  the  assessment  is  invalid.  The  plaintiff  thereby 
waives  the  conclusive  effect  of  his  deed  in  this  respect,  and  prac- 
tically admits  that  if,  upon  the  facts  stated,  the  defendant  was 
not,  in  the  judgment  of  the  court,  the  owner  of  the  property 
within  the  purview  of  the  tax  law,  the  assessment  was  invalid 
and  his  deed  void. 

A  finding  of  fact  will  be  filed  to  the  effect  that  the  tax  was 
not  paid  by  the  defendant,  and  that  the  assessment  was  made  to 
the  defendant  as  owner,  when  B.  Glisan  was  the  true  owner, 
and  of  law,  that  the  defendant  is  entitled  to  the  possession  of  the 
premises  and  a  judgment  in  bar  of  the  action  and  for  costs. 
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Newbebbt  V.  Bennett  et  al. 

Onouix  Oomv,  Booihebh  Bukuot  or  Gautobiixa. 

JUbcbSO,  1888. 

1.  BAu—WABRAinrT—SvmDiCB.— Plaintiff  testtfledtbttt  in  the  negotiations  for 

the  sale  of  a  hone  worth  $2,000,  which  he  dealred  for  breedioK  pnrpcwes,  it  was 
■greed  that  the  warranty  aaed  on,  which  was  that  the  horw  was  a  reasonabfy 
sure  foal-getter,  should  be  given,  and  at  the  dose  of  them,  plaintiff  exeenfeed 
deeds  for  the  land  which  was  exchanged  for  the  hone,  and  that  defendant  at 
the  same  time  executed  the  bill  of  sale  of  the  same  date  containing  the  warranty. 
Defendant  testifted  that  he  ncTer  agreed  to  give  the  warranty,  and  did  not  give 
the  bill  of  sale  and  warranty  at  the  time  of  the  completion  of  the  sale,  bni  thai 
sereral  days  after,  plaintiff  asked  for  a  bill  of  sale  as  a  favor,  and  to  aooommo- 
date  him  defendant  made  the  bill  of  sale,  using  a  blank  therefor,  and  not  notic- 
ing that  it  contained  the  warranty ;  that  he  had  two  forms  of  bills  of  sale,  one 
of  which  contained  a  warranty  and  the  other  did  not,  and  that  he  inadvertently 
used  the  former.  Defendant  was  in  the  habit  of  giving  a  bill  of  sale  and  war- 
ranty for  horses  sold.  Mtid,  that  the  evidence  showed  the  execution  of  the  biU 
of  sale  and  warranty  at  the  time  of  the  sale. 

2.  Baxb— Damagbb.  —Defendant  having  agreed  to  replace  the  horse  on  delivery  of 

it  to  him  in  case  it  should  prove  barren,  and  ample  evidence  of  its  unfitoeas  for 
breeding  purposes  having  been  given  in  the  three  months  following  the  purchase, 
plaintiff  should  have  then  returned  it,  and  cannot  recover  expenses  incurred 
upon  it  after  that  time. 

Before  Boss,  District  Judge. 

A.t  law. 

Messrs.  Curtis  &  OUs,  for  plaintiff. 

Mr.  Luden  Shaw  and  Mr.  W.  T.  Williams,  for  defendants. 

Boss,  J.  This  action  is  founded  upon  a  guaranty  contained 
in  a  bill  of  sale  executed  by  defendants  to  the  plaintiff  for  a 
Clydesdale  stallion  called  ^^  Scotland's  King/'  which  reads  as 
follows:  — 

"We  hereby  guaranty  the  above-named  horse  to  be  a  reason- 
ably sure  foal-getter^  with  proper  care  and  handling.  In  case 
he  should  prove  barren  we  agree  to  replace  him  with  another 
horse  of  the  same  breed  and  price,  upon  delivery  to  us  of  above- 
named  horse^  if  as  sound  and  in  as  good  condition  as  when 
purchased  of  us." 

While  the  bill  of  sale  expresses  a  consideration  of  $3,000,  it 
appears  from  the  evidence  in  the  case  that  the  horse  was  in  fact 
transferred  to  the  plaintiff  in  exchange  for  two  pieces  of  land, 
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one  situated  in  the  state  of  Minnesota  and  the  other  in  Dakota^ 
conveyed  by  plaintiff  to  the  defendants.  That  the  horse  did 
not  prove  a  reasonably  sure  foal-getter  or  any  foal-getter  at  all, 
is,  from  the  evidence,  very  clear.  It  is  claimed  for  the  defend- 
ants that  he  did  not  receive  from  plaintiff  proper  care  and  hand- 
ling,  and  that  the  fact  that  he  would  take  no  notice  of  mares 
was  occasioned  by  such  n^lect.  I  do  not  think  that  a  fair 
deduction  from  the  tibstimony.  The  plaintiff  caused  a  good 
stable  to  be  built  for  the  horse,  and  had  an  experienced  man 
constantly  employed  in  charge  of  him.  He  was  well  groomed, 
and,  although  not  fed  upon  some  of  the  food  mentioned  by  some 
of  the  witnesses  for  defendants  as  being  best  for  stallions,  he 
was  given  an  abundance  of  the  food  commonly  fed  in  this 
country,  and  upon  which  other  stallions  df  the  same  breed  do 
well  here,  as  stated  by  a  witness  for  the  plaintiff,  and  upon 
which  this  particular  horse  kept  in  good  flesh.  I  am  satisfied 
from  the  evidence  that  the  defect  in  the  horse  cannot  be  attributed 
to  a  want  of  proper  care  or  handling  on  plaintiff's  part.  Prov- 
ing barren,  the  horse  was  returned  by  the  plaintiff  and  tendered 
to  defendants,  with  a  demand  that  they  replace  him  with  another 
horse  of  the  same  breed  and  price.  Defendants  refused  to 
receive  the  horse,  or  to  comply  with  the  demand,  claiming: 
Firdy  that  they  gave  no  guaranty;  and,  secondly,  that  the  horse 
was  not  then  as  sound  and  in  as  good  condition  as  when  pur- 
chased by  the  plaintiff.  I  think  the  evidence  shows  that  he 
was  in  substantially  the  same  condition  when  returned  as  when 
purchased. 

But  the  first  objection  made  by  defendants  to  the  tender  goes 
to  the  principal  point  relied  upon  in  defense  of  the  action.  It 
is  claimed  by  defendants  that  the  guaranty  was  not  executed  at 
the  time  of  the  sale,  but  subsequently,  and  without  consider- 
ation ;  and  upon  this  point  the  testimony  of  the  plaintiff  and  of 
the  defendant  Bennett  is  in  direct  conflict.  Both  of  these 
parties  made  a  good  appearance  upon  the  witness  stand,  and 
were  apparently  testifying  truthfully.  Yet  the  testimony  of 
both  cannot  be  true.  In  brief,  that  of  the  plaintiff  on  this  point 
is  that  in  the  negotiation  concerning  the  horse  the  agreement 
with  defendants  was  that  they  should  give  the  guaranty  in  ques- 
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tion,  and  that  at  the  time  of  the  closing  of  the  trade  plaintiff 
executed  to  defendants  deeds  for  the  laud,  and  at  the  same  time 
the  elder  Bennett  (with  whom  the  business  was  conducted)  exe- 
cuted to  him  (plaintiff)  the  bill  of  sale  and  guaranty.  Bennett 
positively  denies  the  statement  of  the  plaintiff  in  these  particulars^ 
and  testifies  that  he  never  agreed  to  give  a  guaranty,  and  did 
not  give  a  bill  of  sale  or  guaranty  at  the  time  of  the  consumma- 
tion of  the  sale ;  that  several  days  aftef  its  consummation  and 
after  his  receipt  of  the  deeds  in  payment  for  the  horse,  plaintiff 
came  to  him,  and  asked  him  as  a  favor  to  give  him  a  bill  of  sale 
for  the  horse,  and  that  to  accommodate  plaintiff  he  (Bennett)  went 
to  his  room,  and  got  a  blank  bill  of  sale  and  signed  it,  not  notic- 
ing that  it  contained  a  guaranty,  and  gave  it  to  the  plaintiff; 
that  defendants,  whose  business  is  that  of  importing  and  selliog 
stallions,  have  two  forms  of  bills  of  sale,  one  with  and  the  other 
without  a  guaranty,  and  that  in  this  instance  a  blank  with  the 
guaranty  was  used  through  inadvertence.  In  deciding  upon 
such  conflicting  testimony  of  witnesses  apparently  truthful  the 
court  must  look  at  the  probabilities  of  the  case.  In  the  first 
place,  it  is  not  probable  that  the  plaintiff  would  have  asked  as 
a  favor  that  which  he  had  the  right  to  demand  as  a  right.  In 
the  next  place,  the  purpose  for  which  the  plaintiff  wanted  the 
horse  was  that  of  breeding.  It  was  reasonable  and  probable, 
therefore,  especially  in  view  of  the  fact  that  the  horse  was  a 
costly  one,  that  plaintiff  should  require  a  guaranty  that  he 
should  prove  a  reasonably  sure  foal-getter,  if  defendants  would 
give  such  guaranty;  and  that  they  were  in  the  habit  of  giving 
such  guaranties  in  cases  of  sale  was  admitted  by  the  witness, 
Bennett.  This  witness  also  admitted  that  he  usually  executed 
a  bill  of  sale  for  the  horses  that  he  sold.  It  would  therefore 
have  been  unusual  for  him  not  to  have  executed  such  an  instm- 
nieut  for  the  horse  in  question,  and,  considering  his  value,  the 
purpose  for  which  he  was  purchased,  and  the  &ct  that  at  the 
time  of  the  consummation  of  the  sale  the  plaintiff  executed  to 
defendants  deeds  in  writing  for  the  land,  the  probabilities,  in. 
my  opinion,  confirm  the  plaintiff's  testimony  to  the  efiect  that 
the  bill  of  sale  with  the  guaranty  was  executed  by  defendants 
at  the  time  of  the  sale  and  as  a  part  of  it.    And  thia  condusioD 
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is  further  sustained  by  the  circumstauoe  that  the  bill  of  sale  and 
the  deeds  bear  the  same  date. 

But  one  other  question  remains  to  be  determined,  and  that  is 
the  amount  of  damages  to  which  plaintiff  is  entitled.  The  coun- 
sel for  the  respective  parties  ure  agreed  that  the  true  measure 
of  damages  is  the  excess  of  the  value  the  horse  would  have  had 
if  he  had  l)een  a  reasonably  sure  foal-getter,  over  his  value  in 
his  barren  condition,  and,  in  addition,  a  fair  compensation  for 
the  loss  incurred  by  the  plaintiff  in  his  effort  in  good  faith  to 
use  him  for  the  purpose  for  which  he  was  purchased.  I  think 
the  evidence  shows  the  casL  value  of  the  horse  at  the  time  of 
sale  was  $2,000,  and  that  in  his  barren  condition,  as  subsequently 
ascertained,  his  value  was  and  is  $250.  The  plaintiff  received 
the  horse  about  the  1st  of  February,  and  from  that  time  on,  and 
especially  during  the  months  of  April  and  May,  repeated  efforts 
were  by  plaintiff's  direction  made  to  test  the  capacity  of  the 
horse,  and  ample  evidence  given  of  his  unfitness  for  breeding 
purposes.  The  horse  should  then  have  been  returned  by  plaint- 
iff to  defendants.  For  expenses  subsequently  incurred  I  do  not 
think  plaintiff  should  be  allowed.  For  the  board  and  wages 
of  the  man  employed  to  care  for  the  horse  during  the  months 
of  February,  March,  April,  and  May,  the  plaintiff  will  be 
allowed  at  the  rate  of  $55  per  month,  aggregating  $220.  It 
results  that  plaintiff  is  entitled  to  judgment  against  defendants 
for  the  sum  of  $1,970  and  costs.    Ordered  accordingly. 


MacDonald  v.  McLean. 

OlBOniT  COUBT,  BOVTHXBM  DiSTBIOT  OT  OAIiZFOBiaA. 

Mabob  26,  1889. 

pATEim  FOB  iMTXinToira— Patehtabilttt— NoYELTY— Jonrr  MABKiNa  Tool. 
—Letters  patent  No.  834,125,  Jannary  12, 1886,  to  Malcom  Maodonald,  are  for 
an  implement  for  marking  and  dressing  the  joints  of  cement  payements  and 
snrfaces,  having  on  its  face  a  Y  shaped  blade  wiih  concave  sides  for  making  the 
Indentation  or  joint  and  convexing  its  sides,  and  laterally  concaved  surfaces  on 
its  face  on  each  side  of  and  adjoining  the  blade,  and  continuing  the  curvature 
of  its  sides  for  oonvexing  the  edges  and  adjsceut  surfaces  of  the  joint,  the  whole 
face  being  oonvezed  in  the  direction  of  its  length,  and  a  handle  and  shank  being 
tx>lted  between  the  side  pieces  above  the  blade,  which  is  also  clamped  between 
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tbem.  For  many  yean  before  the  applicatioa  toob  Utermlly  ooneaTe  and  longi- 
tadinallj  ooDTex  on  their  feces  were  in  generti  nee,  and  prodaoed  in  rabetantially 
the  tame  way,  aabetantially  the  lame  reeults.  Beld,  that  though  the  patented 
implement  may  be  more  perfect  in  lateral  eonoaTlty  and  longitndinal  eonvex- 
itj,  and  ooneeqoently  do  better  work,  the  patent  is  Toid  for  want  of  norel^. 

Before  RosS;  District  Judge. 
In  equity. 

Bill  by  Malcom  MacDonald  against  William  McLean,  for 
the  infringement  of  letters  patent  No.  334,125,  issued  to  com* 
plainant  January  12, 1886,  on  application  filed  August  26, 1885. 
The  claims  are: — 

^^(1)  A  tool  or  implement  for  marking  and  dressing  the 
joints  of  cement  pavements  and  surfaces,  having  on  its  face  a 
cuttiug  blade  or  rib  for  making  the  indentation  or  joint,  and 
laterally  concaved  surfaces  on  its  face  on  each  side  of  and  adjoin- 
ing the  blade  or  rib  for  rounding  or  convexing  the  edges  and 
adjacent  surfaces  of  the  joint,  substantially  as  herein  described. 
(2)  A  tool  or  implement  for  marking  and  dressing  the  joints  of 
cement  pavements  and  surfaces,  having  on  its  face  a  Y  shaped 
cutting  blade  or  rib  with  concave  sides  for  making  the  indenta- 
tion or  joint  and  convezing  its  sides,  and  laterally  concaved 
surfaces  on  its  face  on  each  side  of  and  adjoining  the  blade  or  rib, 
and  continuing  the  curvature  of  its  sides,  for  rounding  or  con- 
vexing  the  edges  and  adjacent  surfaces  of  the  joint,  substantially 
as  herein  described.  (3)  A  tool  or  implement  for  marking  and 
dressing  the  joints  of  cement  pavements,  having  a  rubbing  faoe 
and  a  cutting  blade  or  rib  thereon  for  the  joints,  the  face  and 
rib  being  rounded  or  convexed  in  the  direction  of  its  length, 
substantially  as  described.  (4)  A  tool  or  implement  for  mark- 
ing and  dressing  the  joints  of  cement  pavements  and  surfaces, 
having  on  its  faoe  a  cutting  blade  or  rib  with  concave  sides  for 
making  the  indentation  or  joint  and  con  vexing  its  sides,  and 
laterally  concaved  surfaces  on  its  face  on  each  side  of  and  adjoin- 
ing the  blade  or  rib,  and  continuing  the  curvature  of  its  sides, 
for  rounding  or  convexing  the  edges  and  adjacent  surfaces  of 
the  joint,  the  whole  face  of  the  implement,  including  the  blade 
or  rib,  being  rounded  or  convexed  in  the  direction  of  its  length, 
substantially  as  herein  described.     (5)  A  tool  or  implement  for 
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marking  and  dressing  the  joints  of  cement  pavements  and  sur- 
faces^ consisting  of  the  angled  pieces,  a,  the  blade  or  rib,  B,  and 
the  handled  shank,  d,  both  blade  and  shank  being  clamped 
between  the  angled  pieces,  substantially  as  herein  described. 
(6)  A  tool  or  implement  for  marking  and  dressing  the  joints  of 
cement  pavements  and  surfaces,  consisting  of  the  angled  pieces, 
a,  having  laterally  concaved  faces,  the  V  shaped  blade  or  rib, 
B,  clamped  between  the  angled  pieces,  and  projecting  below  their 
faces,  and  the  handled  shank,  d^  clam|)ed  between  said  pieces, 
substantially  as  herein  described.  (7)  A  tool  or  implement  for 
marking  and  dressing  the  joints  of  cement  pavements  and  sur- 
faces, consisting  of  the  angled  pieces,  a,  having  laterally  concaved 
and  longitudinally  convexed  faces,  the  V  shaped  curved  blade 
or  rib,  B,  having  concaved  sides,  and  clamped  between  the  pieces, 
a,  and  the  handle,  D,  and  the  shank,  d,  bolted  between  said 
pieces,  substantially  as  described.'' 

Messrs.  Ftrdayson  &  Firdayson^  for  complainant. 

Messrs.  Graves  &  CyMeLveny  and  Messrs.  Chapman  &  Hendrick^ 
for  defendant. 

Boss,  J.  The  bill  in  this  case  is  founded  on  letters  patent 
issued  to  the  complainant  for  a  joint  marking  and  dressing  tool 
for  cement  pavements.  It  charges  infringement  by  defendant, 
and  seeks  to  have  him  enjoined  from  further  infringement,  as 
well  as  to  recover  damages  for  past  infringements.  Besides 
denying  any  infringement,  the  defendant,  in  his  answer,  for  the 
purpose  of  avoiding  the  patent,  alleges:  Fird,  that  the  com- 
plainant was  not  the  original  inventor  of  any  material  or  sub- 
stantial part  of  the  tool  described  in  the  patent  and  bill,  but 
that  the  same  was  invented  by  one  Magner,  of  Oakland ;  and, 
secondly f  that  a  tool  similar  to  complainant's  patented  tool  had 
been  in  public  use,  and  on  sale  in  the  open  market  in  the  state 
of  California,  more  than  two  years  before  complainant  made  his 
application  for  a  patent;  that  said  tool  had  been  for  more  than 
two  years  before  said  application  publicly  manufactured  and 
sold  in  the  cities  of  San  Francisco,  Los  Angeles,  and  Oakland^ 
and  was  publicly  used  in  said  cities  by  certain  persons  named 
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in  the  answer.     Volurainoiis  testimony  was  taken,  and  a  large 
number  of  exhibits  introduced  in  evidence.     I  have  examined 
the  testimony  and  exhibits  with  care,  and  have  reached  the 
conclusion  that  the  patent  is  invalid  for  want  of  novelty.     No 
useful  purpose  would  be  served  by  a  review  in  detail  of  the 
evidence.     It  is  sufficient  to  state  the  grounds  of  my  decision. 
If  the  patent  is  valid,  I  have  no  doubt  from  the  evidence  that 
the  defendant  infringed ;  but  I  think  the  evidence  clearly  shows 
that  tools  similar  to  complainant's  patented  tool  were  in  public 
and  general  use  in  California  more  than  two  years  before  his 
application  for  a  patent.     What  is  claimed  by  the  complainant 
as  patentable  is  the  lateral  concavity  and  the  longitudinal  convex- 
ity of  the  face  of  the  tool.    Now,  many  of  the  numerous  tools 
introduced  in  evidence,  and  which  are  shown  to  have  been  in 
general  use  in  the  trade  for  many  years  prior  to  complainant^s 
application  for  a  patent,  are  made  upon   precisely  the   same 
principle,  and,  as  the  evidence  shows,  produce  in  substantially 
the  same  way  substantially  the  same  results.     The  face  of  them 
is  concave  laterally  and  convex  longitudinally,  and  they  mark 
or  joint  the  cement,  to  prevent  cracking  in  the  process  of  drying, 
and  round  or  dress  the  edges  to  prevent  chipping,  just  as  com- 
plainant's tool  does.     It  may  be  that  complainant's  tool  attains 
a  greater  degree  of  perfection  in  its  lateral  concavity  and  longi- 
tudinal convexity,  and  consequently  does  better  work  than  any 
of  the  others,  but  that  is  not  sufficient;  the  established  doctrine 
being  that  "a  change  only  in  form,  proportions,  or  degree,  the 
substitution  of  equivalents,  doing  substantially  the  same  thing 
in  the  same  way  by  substantially  the  same  means,  with  better 
results,  is  not  such  invention  as  will  sustain  a  patent."     (Smith 
V.  Nichols,  21  Wall.  119.)    The  bill  must  be  dismissed,  with 
costs  to  defendant,  and  it  is  so  ordered. 
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The  Imperial  and  The  8.  G.  Reed — The  Albina  Ferry 

Company,  Libellant. 

DiBTBIOT  OOUVT,   DiBTBICT  OF  OBEGON. 

Maboh  28, 1889. 

1.  CoLLQiOM — Tuo  AND  Tow.  —  A  tag  employed  by  a  ship  to  more  her  from  her 

anchorage  in  the  Wallamet  River  to  a  dock  in  East  Portland,  under  the  direction 
and  cuutrul  of  the  pilot  in  charge  of  the  ship,  is  not  liable  for  injury,  caased  by 
a  collision  of  such  vessel  with  another ;  in  such  case  the  tug  and  tow  ai-e  but  one 
vessel,  and  that  one  is  tlie  tow. 

2.  Obstbuction  to  Navigation. — A  wire  cable,  used  as  a  guide  across  the  Wallamet 

River  by  the  ferry-boat  of  the  Albina  Ferry  Company,  when  held  np  within  IIH 
feet  of  the  surface  of  the  water,  at  18  feet  from  the  end  of  the  boat,  and  150  feet 
from  the  shore,  in  water  over  SO  feet  in  depth,  in  the  vicinity  of  the  approach  of 
•ea-going  vessels,  to  the  Irving  dock  in  East  Portland,  is  a  material  obstruction 
to  navigation,  and  unlawful,  unless  sanctioned  by  the  legislature. 

Before  Deady,  District  Judge. 

^^  • 

Mr.  P.  i.  WiUiSf  for  the  libellant. 

Mr.  Cyrus  Dolphy  for  the  S.  G.  Reed. 

Mr,  Edioard  N.  Deady j  for  the  Imperial. 

Deady,  J.  This  suit  is  brought  by  the  libellant,  the  Albina 
Ferry  Company,  to  recover  damages  in  the  sum  of  $500,  alleged 
to  have  been  caused  by  a  collision  of  the  ship  Imperial,  while 
being  towed  by  the  steamboat  S.  G.  Reed,  with  the  ferryrboat 
Veto  No.  2. 

The  facts  appear  to  be  as  follows:  Between  one  and  two 
o'clock  in  the  afternoon  of  September  14,  1888,  Albert  Betts,  a 
Wallamet  River  pilot,  was  employed  to  dock  the  Imperial  at 
the  Irving  dock,  in  East  Portland,  and  for  that  purpose  obtained 
from  the  claimant,  the  Oregon  Railway  and  Navigation  Com- 
pany, the  use  of  the  steamboat  S.  G.  Reed  and  crew. 

The  Imperial  was  lying  at  anchor  in  the  river  some  distance 
below  Montgomery  dock,  in  Albina,  and  to  the  west  side  of  the 
river.  Her  length  is  198  feet,  and  her  beam  38  feet.  She  had 
just  arrived  from  Wilmington,  California,  in  ballast,  and  was 
16  feet  out  of  water,  and  13  feet  in. 

At  the  time  of  the  collision  the  Veto  No.  2  was  being  run 
by  the  libellant^  a  corporation  formed  under  the  laws  of  Oregon^ 
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under  a  license,  as  a  ferry-boat  between  her  slip  or  landing,  on 
the  east  side  of  the  Wallamet,  in  Albina,  just  south  of  river  lot 
19,  and  her  landing  on  the  west  side  of  the  same,  on  lots  26 
and  27,  in  the  Couch  addition  to  Portland,  the  width  of  the 
river  between  such  landings  being  about  1,200  feet.  North  of 
the  ferry  slip  the  river  front  is  occupied  for  about  1,000  feet  by 
the  Allen  and  Lewis  warehouse  and  the  Montgomery  dock. 
About  100  feet  south  of  the  ferry  slip  is  Shaver's  wharf  and 
Irviug's  dock  is  about  350  feet  south  of  the  same. 

In  the  space  between  the  ferry  slip  and  Shaver's  wharf  is  a 
small  floating  wood  wharf  or  pontoon,  with  a  waiting-house  on 
it.  The  ferry-boat  is  run  on  a  steel  wire  cable  3^  inches  in  cir- 
cumference and  fastened  to  the  shore  at  either  end.  The  cable 
is  supported  by  and  passes  over  a  cheave  or  block  held  in  a 
hanger  18  inches  above  the  water,  which  is  fastened  to  the  nnder 
side  of  the  guard  on  the  upper  side,  and  at  each  end  of  the  boat, 
about  18  feet  from  the  end  of  the  same. 

The  Veto,  when  in  its  slip  on  the  east  side,  extends  about  60 
feet  into  the  water  beyond  the  dock  line,  and  immediately  off  the 
outer  end  thereof  the  water  is  from  25  to  30  feet  deep  and  deepens 
to  the  middle  of  the  river. 

At  the  time  of  the  collision,  the  cable  off  the  end  of  the  boat 
was  within  10  feet  and  5  inches  of  the  surface  of  the  water,  and 
at  18  feet  beyond,  it  was  within  llj^  feet. 

The  Reed  made  fast  to  the  Imperial  on  her  starboard  side, 
and  the  two  vessels,  propelled  by  the  wheel  of  the  former,  and 
navigated  as  one,  under  the  charge  of  pilot  Betts,  started  up 
stream,  heading  eastward  for  the  lower  end  of  Montgomery  dock. 
The  wind  was  blowing  from  the  east,  according  to  the  report  of 
the  signal  office,  at  the  rate  of  six  miles  an  hour;  and  to  avoid 
being  blown  over  to  the  west  side,  the  pilot  purposed  to  keep  the 
vessel  under  the  lee  of  the  docks  on  the  east  side. 

When  the  vessel  was  within  100  feet  of  the  dock  line,  at  the 
lower  end  of  the  Montgomery  dock,  she  was  straightened  up  the 
river  and  the  engine  on  the  Reed  stopped,  to  lessen  the  headway ; 
but  the  vessel  commencing  to  drift  to  the  west,  and  at  about  300 
feet  from  the  ferry  slip  the  engine  was  ^'started  up^'  again,  at 
about  100  feet  tlierefrom,  it  was  stopped  again,  and  the  vessel 
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moved  along  in  the  direction  of  Irving's  dock  at  not  exceeding 
two  miles  an  hour. 

At  this  time  the  ferry-boat  was  at  her  east  landings  under  the 
diarge  of  a  collector  and  engineer  who  had  seen  the  Imperial 
coming  up  the  river,  some  600  or  700  feet  away,  and  thought, 
as  they  say,  that  she  was  going  to  stop  below  them,  because  she 
was  so  close  in  to  the  docks.  There  were  some  vehicles  and 
passengers  on  the  boat  apparently  bound  west.  The  collector 
and  engineer  were  on  shore  examining  the  condition  of  the  cable 
and  the  pontoon  on  which  the  boat  made  its  landing.  As  the 
Imperial  came  in  front  of  the  slip  the  engineer  saw  her,  and 
being,  as  he  says,  alarmed  at  her  proximity  to  the  ferry-boat,  he 
jumped  on  board,  ran  into  the  engine  room,  and  commenced  to 
work  her  ashore  into  the  slip,  which  the  collector  says  he  did. 

And  here  arises  the  disputed  question  in  the  case.  It  is 
alleged  by  the  libellant,  that  the  Imperial  ran  on  and  against 
the  apron  of  the  ferry-boat  and  pushed  it  around  and  up  stream 
until  the  cable  broke,  when  it  gave  way  in  the  direction  of 
the  shore  and  allowed  the  ship  to  pass  on  to  the  dock.  On 
the  other  hand,  the  claimants  insist  that  the  Imperial  did  not 
strike  the  ferry-boat  at  all,  and  was  not  nearer  to  her  than 
20  feet,  but  that  in  passing  along  at  that  distance  or  more  in 
front  of  her,  the  keel  of  the  Imperial  caught  the  cable  of 
the  ferry-boat,  and  pulled  the  latter  around  until  the  cable 
parted  or  pulled  loose  from  its  fastenings  on  the  bank. 

Neither  the  collector  nor  the  engineer  of  the  ferry-boat  can 
say  that  the  Imperial  touched  her,  because  they  were  not  in  a 
condition  to  see  whether  she  did  or  not.  The  collector  was  on 
shore,  and  I  suppose  the  house  on  the  ferry-boat  obstructed  his 
view.  However,  without  explanation,  he  says  he  could  not  see 
whether  the  ship  touched  the  boat  or  not.  The  engineer  was  in 
the  engine  room  and  could  not  see,  but  he  says  he  felt  a  jar 
which  he  thought  was  caused  by  a  collision  of  the  vessels. 

One  witness  called  by  the  libellant,  Marshal  Peterson,  who 
was  engaged  in  shingling  a  small  wharf  house  to  the  south,  and 
in  the  immediate  vicinity  of  the  ferry-boat,  says  the  ship  struck 
the  apron  of  the  ferry-boat  and  pushed  it  around.  John  Lund, 
who  was  called  by  the  libellant,  and  was  also  shingling  on  the 
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same  house^  sajs  the  ship  was  15  or  20  feet  from  the  boat — she 
struck  the  cable  and  turned  the  boat  around.  Arthur  Bell,  who 
was  on  Shaver's  wharf  at  the  time,  says  the  ship  did  not  touch 
the  ferry-boat,  and  that  she  was  between  20  and  30  feet  away 
from  her.  Albert  Betts,  the  pilot  in  charge  of  the  Imperial,  8a3rs 
the  ship  was  20  or  30  feet  away  from  the  ferry-boat — and  that 
as  the  latter  came  abreast  of  the  ship's  forerigging,  he  saw  the 
ferry-boat  commence  to  move  away,  when  he  knew  that  the  ship's 
keel  had  caught  the  cable.  He  immediately  gave  orders  to  back 
the  engine,  but  before  the  ship  could  be  stopped  something  parted 
or  ^ve  away,  the  boat  righted,  and  the  ship  passed  on. 

lide  with  the  boat,  and  that  she  passed  outside  of  her  at  least 
20  feet.  There  is  scarcely  any  room  for  doubt  on  the  subject. 
Peterson  appears  to  have  been  very  much  alarmed  for  his  own 
safety,  and  must  be  mistaken. 

Several  independent  circumstances  in  the  case  also  point  to 
the  same  conclusion. 

For  instance,  the  apron  of  the  boat  does  not  appear  to  have 
sustained  any  appreciable  injury.  One  of  the  witnesses  for  the 
libellant  says  it  was  twisted  some.  The  hanger  at  the  outer  end 
of  the  boat  through  which  the  cable  passed  was  torn  out  of  the 
guard.  Now,  if  the  apron  had  been  caught  between  the  Impe- 
rial on  the  lower  side  and  the  cable  on  the  upper,  it  would  have 
been  seriously  injured,  if  not  destroyed. 

And  if  the  Imperial  had  so  come  in  contact  with  the  apron, 
and  thereby  pushed  the  boat  against  the  cable,  it  is  not  possible 
that  the  hanger  by  which  the  latter  was  supported  could  have 
been  pulled  out.  But  if  the  Imperial  caught  the  cable  on  its 
keel,  20  feet  distant  from  the  boat,  and  thereby  dragged  the 
latter  around  and  up  stream,  it  is  easily  seen  that  the  hanger 
might  have  been  pulled  out  or  given  away,  as  it  did. 

The  actual  damage  sustained  by  the  occurrence  is  not  very 
great.  The  injury  of  the  boat  is  estimated  by  the  manager  of 
the  libellant  at  $100,  to  the  pontoon  $25,  and  to  the  cable  $200. 
A  carpenter  who  examined  the  boat  in  December,  says  that  the 
repairs  to  it  then  "in  sight*'  would  not  cost  to  exceed  $40. 
The  cable  was  parted  near  the  end,  and  by  fastening  it  lower 
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down  on  the  bank,  as  has  been  done,  it  is  as  serviceable  as  ever. 
Still  its  value  is  undoubtedly  diminished  somewhat.  But  with- 
out more  explicit  testimony  on  the  subject,  the  court  would  not 
be  warranted  in  finding  that  its  value  was  diminished  $200,  or 
any  considerable  portion  of  such  sum.  The  pontoon  was  not 
actually  injured,  but  the  cable  was  fastened  to  it,  and  thereby 
it  was  pulled  out  of  place;  and  in  getting  it  back  it  had  to  be 
more  or  less  taken  to  pieces. 

On  this  state  of  facts  counsel  for  the  owners  of  the  Beed 
insist  that  the  steamboat  is  not  liable  for  any  damages  which 
the  libellant  may  have  sustained. 

The  Beed  was  employed  by  the  pilot  of  the  Imperial  for  the 
purpose  of  towing  that  vessel,  and  at  the  time  of  the  collision, 
was  in  the  control  of  and  in  the  service  of  the  ship.  There  is 
no  evidence  of  any  fault,  negligence,  or  misconduct  on  the  part 
of  the  steamboat,  or  any  one  employed  on  her. 

Under  these  circumstances  the  steamboat  and  ship  constituted 
but  one  vessel,  and  that  vessel  was  the  ship.  The  tug  was  the 
mere  servant  of  the  tow,  and  both  were  under  the  control  and 
direction  of  the  pilot  in  charge  of  the  latter.  Admitting  for  a 
moment  that  a  wrong  has  been  committed,  the  owners  of  the 
Imperial,  through  their  agent,  the  pilot  in  charge,  are  the 
wrong-doers,  and  their  vessel  is  alone  liable  therefor.  The  owner 
of  the  Beed  did  not  participate  in  the  supposed  wrong,  neither 
by  itself  nor  its  servants.  As  well  say  that  the  wrong  of  a  per- 
son who  recklessly  rides  another  down  in  a  public  thoroughfare 
is  the  wrong  of  the  liveryman  from  whom  he  hired  the  horse. 
(Smith  V.  The  Creole,  2  Wall.  Jr.  612;  The  Sampsariy  3  Wall. 
Jr.  14;  Siurgia  v.  JBoyePy  24  How.  124;  The  Maria  Martin^ 
12  Wall.  44;  Cohen's  Admiralty,  225.) 

It  is  not  denied  that  there  may  be  and  have  been  cases  in 
which  both  tug  and  tow  are  liable  for  the  damage  sustained  by  a 
collision.  But  in  such  case  both  participate  in  the  management 
of  the  vessel,  and  the  negligence  or  misconduct  causing  the 
same.  The  Gvilita  and  The  Beatless,  103  U.  S.  699,  is  such  a 
case. 

The  libel  is  dismissed  as  to  the  S.  G.  Beed. 

The  liability  of  the  Imperial  depends  on  the  right  of  the 
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libellaDt  to  maintain  this  cable  in  the  river,  where  and  as  it 
was,  when  caught  on  the  keel  of  the  vessel. 

In  my  jndgment  the  cable  was  not  slack  enough — was  held 
too  near  the  sar&oe  of  the  water.  At  18  feet  from  the  end  of 
the  boat  in  water  over  30  feet  deep,  and  in  the  line  of  the  approach 
to  public  docks,  it  was  held  within  11^  feet  of  the  surface  when 
it  ought  to  have  been  at  least  20  feet  below  the  same.  Eighte^i 
feet  from  the  end  of  the  boat  is  36  feet  from  the  point  where 
the  cable  passes  through  the  hanger,  and  commences  to  descend 
into  the  water.  It  ought  to  descend  at  an  angle  of  not  less  than 
45  degrees,  so  that  in  30  feet  or  less  of  water  it  would  be  on  the 
ground  in  36  feet  from  the  hanger,  or  18  feet  from  the  boat,  in 
a  horizontal  line.  In  such  case  it  would  be  safe  for  any  vessel 
drawing  not  more  than  20  feet  of  water  to  pass  within  20  feet 
of  the  ferry-boat,  at  least  when  lying  in  or  at  her  slip,  without 
any  special  strain  on  her  cable. 

It  may  be  admitted  that  it  is  not  so  convenient  to  run  a  boat 
on  a  slack  line  as  a  taut  one.  But  it  must  be  borne  in  mind 
that  there  is  no  authority  for  obstructing  the  navigation  of  the 
river  with  this  cable,  and  therefore  it  must  be  managed,  even  to 
the  inconvenience  of  the  ferry  owners,  so  as  not  to  constitute  a 
material  obstruction  to  navigation. 

This  question  has  been  before  this  court  before.  In  The 
Vancouver^  2  Sawy.  381,  it  was  considered  and  dismissed,  with 
the  suggestion  that  whether  a  ferry  cable  is  an  obstruction  or 
not,  must  depend  on  the  circumstances  of  the  particular  case. 

In  Ladd  v.  Foder,  31  Fed.  Rep.  827,  the  court  said:  "It  is 
not  claimed  that  there  is  any  l^slative  authority  for  stretching 
this  cable  across  the  river,  and  using  it  as  is  done  by  the  defend- 
ant, the  Albina  Ferry  Company.  A  cable  Ijring  on  the  bottom 
of  the  river  is  not  an  obstruction  to  navigation,  while  if  stretched 
across  at  or  near  the  surface  of  the  water  it  would  be.  Between 
these  extremes  it  may  depend  on  circumstances.  When  a  ferry- 
boat running  on  a  cable,  stretched  loosely  across  the  river  in 
comparatively  still  water,  only  takes  the  wire  off  the  ground  a 
few  feet  in  the  front  and  rear  of  it,  as  it  passes  along,  no  material 
obstruction  to  navigation  may  result." 

In  Atlee  v.  Packet  Cb.  21  Wall.  396,  the  supreme  court  held 
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that  a  pier  bailt  in  one  side  of  the  channel  of  the  Mississippi 
Biver^  as  part  of  a  boom  for  holding  saw-logs  adjacent  to  a 
mill^  without  legislative  authority^  was  unlawful^  and  the  per- 
son who  erected  and  maintained  it  there^  held  liable  in  damages 
for  a  collision  between  it  and  a  barge  descending  the  river, 
althoagh  there  was  ample  space  for  passage  of  the  vessel  &rther 
out  in  the  stream. 

But  although  the  cable  at  the  point  where  crossed  by  the 
Imperial  was  an  unlawful  obstruction  to  navigation,  that  &ct 
would  not  justify  the  pilot  of  the  Imperial,  in  wantonly  or  n^- 
ligently  running  his  vessel  afoul  of  it.  In  such  case,  the  Impe- 
rial would  be  held  liable  for  half  the  damages  sustained  by  the 
Kbellant    {AUee  y.  Packet  Cb.  21  Wall.  395.) 

But  there  is  no  evidence  tending  to  show  that  the  pilot  knew 
this  cable  was  so  near  the  surface  of  the  water,  or  that  he  was 
negligent  in  not  ascertaining  the  &ct.  Indeed,  he  states  in  his 
testimony  that  he  had  previously  passed  safely  over  the  cable  of 
this  ferry,  in  the  same  vicinity,  at  a  less  distance  from  the  boat, 
with  a  vessel  drawing  20  feet  of  water. 

The  use  of  cables  in  the  maintenance  of  ferries  on  the  Walla- 
met  Biver  appears  to  be  a  great  convenience,  if  not  a  necessity. 
This  b^ng  so,  it  may  be  said  that  ships,  and  other  means  of 
navigation  should  be  required,  as  in  the  case  of  bridges,  to  yield 
some  portion  of  their  abstract  right  to  move  at  pleasure  on  or 
through  the  water,  for  the  benefit  of  the  ferries.  But  the  l^s- 
lature  is  the  only  authority  that  can  be  invoked  for  this  purpose. 
So  long  as  the  cable  is  used  without  the  sanction  of  the  legis- 
lature, and  the  court  finds,  as  a  matter  of  fact,  that  in  the 
instance  before  it  the  cable  is  a  material  obstruction  to  naviga- 
tion, it  must  give  judgment  accordingly.  The  libel  is  dismissed, 
and  the  claimants  must  have  a  decree  for  costs. 
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ADHIBALTT. 

1.  Wbsbs  ▲  Yessel  at  Akohob  in  the  bay,  while  Bwagging  to  the  tides,  picked  np  and 
fonled  with  a  Dutch  kedge  lying  on  tiie  bottom  unknown  to  and  nnsnspected  by 
any,  and  dragged  her  anchor  in  oonfleqnence,  thereby  damaging  a  sabmarine 
telegraph  cable.  Heldt  that  the  accident  mnat  be  attributed  to  peril  of  the  eea, 
and  that  the  vessel  was  not  liable.    S.  T,  db  T,  Co.  ▼.  Ship  Frederick,  97. 

%  Thb  Basis  on  which  the  share  of  the  s^men  of  the  catch  on  the  whaling  fleet 
during  this  last  season  examined  and  found  to  be  reasonable  and  fair.  J>a  Oona 
T.  Barqvbs  Cape  Horn  Figeon,  169. 

8.  BzAwoBTHiMEss,  Wabbajitt  OF.— There  is  an  implied  warranty  of  seaworthiness 
or  fitness  for  the  contemplated  voyage  in  every  charter  party  or  contract  of 
affreightment  on  the  part  of  the  ship-owner,  and  tliis  is  a  condition  precedent  to 
performance  by  the  shipper.    The  Dvrettor,  172. 

i.  Gasb  in  Judqment. — The  libellante  chartered  the  Director  to  carry  a  cargo  of 
wheat  from  Portland  to  Europe,  and  when  she  was  loaded  she  commenced,  from 
inherent  weakness,  to  leak,  so  that  her  cargo  had  to  be  discharged.  Heldt  that 
the  vessel  not  being  seaworthy  at  the  date  of  the  charter  and  the  delivery  of  the 
cargo,  theie  was  a  failure  on  i^e  part  of  the  shipowner  to  perform  the  condition 
precedent  of  the  contract,  and  the  shipper  was  absolved  therefirom,  and  was  en- 
titled to  recover  possession  of  his  wheat  and  such  damages  as  he  may  have  sus« 
tained  by  reason  of  such  failure.    lb, 

0.  Obdeb  of  PAT1CX2VT  OF  Olaius. — Assumlug  that  the  proceeds  of  the  sale  of  the 
vessel  are  not  sufficient  to  satisfy  the  demand  of  the  libellante  and  those  of  the 
intorvenors,  the  stevedore  who  unloaded  the  cargo  having  a  lien  on  both  cargo 
and  vessel  for  his  services  Is  entitled  to  be  first  paid ;  the  claim  for  towage  up 
the  river  to  Portland  and  the  claim  of  the  libellante  for  damages  for  breach  of 
the  contract  are  to  be  paid  pro  rata  —  the  coste  incurred  by  the  libellante  in 
arresting  and  keeping  the  vessel  to  be  first  paid  in  full ;  the  carpenter  who  re- 
oaulked  and  coppered  the  vessel  after  the  cargo  was  removed  from  her,  his  labor 
and  material  being  of  no  benefit  to  the  prior  lienors,  must  be  paid  last    i&. 

6.  AmaBALTT— BzPLXViN.— In  a  suit  in  admiralty,  for  the  possession  of  personal 

property,  where  the  same  is  taken  on  process  issued  on  the  application  of  the 
libellante,  the  same  should  be  delivered  to  them,  and  therefore  if  they  procure 
the  arrest  of  the  property  and  leave  it  in  the  custody  of  the  marshal,  they  can- 
not recover  the  cost  and  expense  of  such  custody  either  as  damages  or  costs.    lb, 

7.  Whzbe  a  Pilot  Inquibed  of  the  master  of  an  outward  bound  vessel  who  was  then 

at  the  custom-house  clearing  his  ship,  whether  he  required  a  pilot,  and  was  told 
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hf  tbemMtortbftt  iMdidDOtknow;  A0U,  tfafti  this  did  nol  oonstitate  a  spnk- 
iDg  of  the  ihip,  Mid  ft  deoUning  of  the  wrriOM  of  Che  pilot,  Boch  as  entitled  the 
letter  to  helf  pUotage  under  tectioii  MM  of  the  P^Utksftl  Gode  0^  Odilbtiua. 
Freeman  t.  The  Steam$Mp  AuMtraiUa,  900. 

8.  8»Ainni  ~  PMwrnow  ^  Bmgpno  CknaoMioinai'  Aor,  Baonos  51  (17  Stats. 

963).— The  prorleion  of  eeetlon  61  of  the  aet  of  June  17, 1873,  carried  into  aeo- 
tion  4696,  Bellied  Statntea,  reUtiag  to  ahipplng  commiaainnerB,  makixig  deeer- 
tion  an  oflanae,  ainoe  the  peeaage  of  the  eet  of  June  9, 1874  (18  Steta.  64),  hee  no 
•ppliofttion  to  ooaating  Yeaaela  nftTigftting  the  Padilo  Ooean  between  the  porta  of 
Ben  Franoiaoo  and  Ben  Diego,  in  the  ttftte  of  Oalifornift.  UnUed  StaieM  t. 
ifajoii,218. 

9.  BAm—STATum— BsPXAi*  n  BsYino)   BTATUTSB.->The  Beriaed    Btfttatea, 

though  adopted  after  the  paaaage  of  the  aaid  aot  of  Jone  9, 1874,  do  not  repeal 
the  proTisiona  of  the  Utter  aot  ib. 
IOl  OoHTBXBxrrosT  NBOuoBiroB  nr  AraaRAurr.— Gontribntorynegligenee  is  not  a 
bar  to  ft  aoit  in  admiralty  for  damagea  on  aeoonnt  of  ft  peraonal  injorj ;  and 
where  the  fanlt  which  canaed  the  aame  is  concorrent  or  mntnal,  the  ooort  will 
apportion  the  damagea  according  to  the  equity  end  Joatioe  of  the  case.  (Xaen  t. 
FlaveUWL 

11.   BmPPXNQ  —  OHASnEE-PABTT  —  BUiOH    OW   WlBBAirrT — AonORB  ~  JOEIDKE  OF 

Gaubib. — In  case  of  a  breach  of  warranty  of  aeaworthineea  of  a  charter-party, 
an  action  for  the  reooyery  of  the  goods  shipped  and  for  damagea  for  the  breach 
of  warranty  may  be  Joined.    Balfour  t.  Tfie  Director^  479. 

19.  Baks— Bbxaob  or  Wabbaiitt— Beooyxbt  or  PoesEsaioK  or  Gaboo.— The 
UbellantB  charted  a  ahip  to  carry  a  cargo  of  wheat  from  Portland  to  Earope,  and, 
when  ahe  was  loaded,  she  commenced,  from  inherent  weaknesa,  to  leak,  so  that 
her  cargo  had  to  be  discharged.  Beld^  that  the  Teaael  not  being  seaworthy  at 
the  date  of  the  charter  and  the  delivery  of  the  cargo,  there  was  a  failure  on  the 
part  of  the  ahipK>wner  to  perform  the  condition  precedent  to  the  contract,  and 
the  shipper  was  abeolred  therefrom,  and  was  entitled  to  recoyer  posseasion  of  liis 
wheat,  and  anch  damagea  as  he  may  haye  anatained  by  reason  of  snch  failure.    I  b. 

18b  Bhxppimo — Stowagb— Salt  oveb  Ibon  ztbab  Mast. —It  is  bad  stowage  to  place 
Bftlt  oyer  iron  ftnd  anylla,  though  crates  of  crockery  be  placed  between  them,  and 
to  place  the  aalt,  iron,  and  crates  within  an  inch  or  so  of  the  mast.    The  NUK  481. 

14.  Bams— LiABiUTT  or  Gabbikb—  Pbbii«b  or  thb  Sea.  — Where  the  cargo  is  thus 
stored,  eyen  though  ft  rent  in  the  mast-coat,  by  which  water  went  into  the  hold, 
causing  the  iron  and  anvils  to  rust,  was  a  peril  of  the  see,  the  carrier  ia  liable 
for  the  injury.    lb, 

16.  The  Tebk  "  Bustt"  dt  Bnx  or  Latong.— The  torm  "rusty"  in  a  bill  of  lading 
is  a  statement  of  fact  and  not  an  article  of  the  agreement,  and  is  therefore  open 
to  explanation  or  contradiction.    Ihe  NUh,  868. 

16.  Stowage  or  Salt.  —Salt  ahould  never  be  Btowed  over  iron  where  there  is  any 
chance  that  water  may  come  through  from  above  onto  the  salt    lb, 

17.  Caboo  ABOX7KO  THE  Mainicast.  —  Oftrgo,  ftnd  particularly  salt,  stowed  around 
the  mainmast  ought  to  be  dannaged  away  from  the  mast  bo  that  if  any  water 
comes  through  the  mast-coat  it  will  not  come  in  contact  therewith.    lb. 

18.  Damages  roB  Non-deuvebt  or  Goods.  — The  measure  of  damages  for  the  non- 
delivery of  goods  is  their  value  at  the  port  of  destination,  with  interest  on  that 
amount  from  the  time  the  delivery  ought  to  have  been  made.    lb. 

19.  Bill  of  Lading— Bubden  or  Pboof.- The  bark  Nith  received  ft  lot  of  Swedish 
iron  in  bars  and  bundles  at  Liverpool  for  carriage  to  Portland,  and  upon  its  dis- 
charge here  the  iron  was  found  to  be  badly  damaged  and  corroded  with  rust 
firom  salt  water ;  the  master  signed  a  bill  of  lading  for  the  iron  in  "good  order 
and  condition"  with  the  qualification,  "bars  and  bundles  ruaty'*;  and  it 
appearing  that  Swedish  iron,  at  Liverxxwl,  was  generally  more  or  less  covered 
with  ft  light  fttmospheric  rust  which  did  not  ftfiect  its  commercial  yalue,  ftnd 
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that  the  nsage  wts  to  insert  "maty*'  in  bills  of  lading  therefor  from  Liyerpool 
to  this  port.  Held,  the  burden  of  proof  is  on  the  carrier  to  show  that  the  iron 
was  otherwise  affected  than  l^  atmospherio  mst  at  the  time  of  its  receipt  by  the 
YesseL    lb, 

20.  Pebil  of  thk  Ska — Pbovbb  SkiiiL  Am)  Dhjosztoe.  —Admitting  that  the  break- 
ing of  the  mast-coat  daring  a  storm  in  which  the  decks  are  flooded,  whereby  a 
stream  of  water  goes  down  the  mast  into  the  hold,  is  a  peril  of  the  sea,  the  exer- 
cise of  proper  skill  and  diligence  would  lead  to  the  discovery  of  the  mst,  and 
secure  the  repair  of  the  same  in  a  less  period  than  twelye  or  eighteen  hours. 
lb. 

21.  DiBGHABOB  OF  Beaman.— A  oonsular  ofQcer  of  the  United  States  may  discharge 
a  seaman,  on  the  application  of  the  master,  for  any  cause  sanctioned  by  the 
usages  and  principles  of  maritime  law,  as  recognized  in  the  United  States,  on 
the  payment  of  the  wages  then  earned ;  and  all  claim  for  wages  for  the  remainder 
of  the  voyage  is  thereby  cut  off  and  barred.    77ie  7!  F.  Oakes,  498. 

22.  Oausb  of  DmcHABOB.  —A  premeditated  and  persistent  shirking  and  slighting  of 
duty,  or  a  deliberate  and  continued  attitude  of  insolence  and  defiance  by  a  sea- 
man, is  a  sufBcient  cause  for  discharge,  particularly  when  it  appears  that  the 
seaman  thereby  intends  to  coerce  or  constrain  the  master  in  the  discharge  of  his 
duty.    lb. 

28.  CoifsuuLB  Cebtifigatb  of  Dbsohabob. — a  consular  certificate  of  the  discharge 
of  a  seaman  on  the  application  of  the  master  is  only  prima  facie  evidence  of  the 
material  facts  stated  therein ;  and  in  a  suit  for  wages  for  the  unperformed  part 
of  the  vojage  by  the  discharged  seaman,  it  may  be  shown  that  such  discharge 
was  illegal,  or  without  sujficient  cause.    lb. 

24.  Shifpino— Gabbugk  of  PASsBvaEBS— Number— Pskai/ty—Febbt-boat.— 
Bevised  Statutes,  United  States,  sections  4464^4466,  re6i)ecting  the  number  of 
IMssengers  that  may  lawfully  be  carried  by  a  passenger  steamer,  have  no 
application  to  a  ferry-boat,  though  temporarily  employed  as  an  excursion  boat. 
Schwerin  v.  N.  F.  0.  E.  Co.,  607. 

26.  Aphibaltt-— OBracnoN  to  JuBiSDionoK— Waiveb.— On  a  libel  for  wages, 
after  the  claimant  has  pleaded  to  the  merits,  and  testimony  has  been  taken  on 
the  issues  made  by  the  pleadings,  it  is  too  late  to  object  to  the  jurisdiction  of  the 
court,  on  the  ground  that  the  wages  were  earned  by  a  foreign  seamen  on  board 
a  foreign  vesseL    LuOke  v.  Tfie  BrucJday  Oaetie,  621.  ^ 

26.  Seajien— The  CoMTBAcrr—EviDBNCB.  — Where  the  allegations  of  the  libel  and 
the  testimony  of  libellant  as  to  the  length  of  the  voyage  are  contradictory,  and 
libellant's  explanations  of  his  reasons  for  not  leaving  the  vessel  at  the  end  of  his 
alleged  voyage  also  otmtradiotory,  the  court  is  not  justified  in  disregarding  the 
written  articles,    lb. 

27^  ExozpnoMS  to  Libbi.. —A  steamer  provided  with  a  certificate  of  inspection  per- 
mitting her  to  be  used  as  a  freight  steamer,  but  not  allowing  her  to  carry  pas- 
sengers, is  not  liable  under  sections  4466  or  4466  of  the  Bevised  Statutes  for 
navigating  with  passengers  on  board.  But  she  is  liable  to  the  penalty  imposed 
by  section  4499  of  the  Bevised  Statutes.     UwUed  States  v.  Steamer  Sylvia,  695. 

28.  CoiiUBiON— Tuo  ABD  Tow. — A  tug  employed  by  a  ship  to  move  her  from  her 
anchorage  in  the  WaUamet  Biver  to  a  dock  in  East  Portland,  under  the  direction 
and  control  of  the  pilot  in  charge  of  the  ship,  is  not  liable  for  injury,  caused  by 
a  collision  of  such  vessel  with  another ;  in  such  case  the  tug  and  tow  are  but  one 
vessel,  and  that  one  is  the  tow.    Uie  Imperial,  689. 

29.  Obbibuozion  to  Navxoateob. — A  wire  cable,  used  as  a  guide  across  the  WaUamet 
Biver  by  the  ferry-boat  of  the  Albina  Ferry  Company,  when  held  up  within  im 
feet  of  the  surface  of  the  water,  at  18  feet  firom  the  end  of  the  boat,  and  160  feet 
from  the  shore,  in  water  over  80  feet  in  depth,  in  the  vicinity  of  the  approach  of 
sea-going  vessels,  to  the  Irving  dock  in  East  Portland,  is  a  material  obstruction 
to  navigation,  and  unlawful,  unless  sanctioned  1^  the  legisUtnre.    Jb. 
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▲OENOT. 

L  Aanor  with  Ivrbw— Bitooaixon  <».  —An  affBDoy  or  tattiori:^,  ooopled  villi 
an  InterMt  In  the  labjeoi-matter  (hereof,  may  be  reroked  hj  the  principel  in 
ponoamee  of  a  atipaUtlon  or  roierration  to  that  effect  in  the  inetnunent  eon- 
■titating  the  agency  or  anthority.    Or,  A  W,  U,  8.  Sk,  t.  Am.  J£  Co..  XO, 

%  Inm— Not  OotiFLBD  with  ah  bmiiiaT.— An  agency  to  loan  the  prindpara 
money  in  hia  name  and  oollect  the  intereat  thereon,  in  eonaideration  of  an 
annoal  oommianon  on  the  exiating  amount  of  each  loana,  to  be  retained  by  the 
agent  out  of  the  annual  intereat  thereon  when  ooUeoted  by  him,  ia  not  an  agency 
ooapled  with  an  intereat  in  the  iab]eot-matter  thereof,  and  may  be  revoked  by 
the  principal  at  hia  pleaanrOi    ib. 

8.  BoBMiiaiov  TO  AsBrrBATioH— BxTOOATZov  or.— A  anbmiaaioQ  to  arbitration, 
where  the  mme  ia  not  made  a  role  of  oourt,  or  otherwiae  regolated  by  atatnte, 
may  be  reroked  by  either  party  thereto,  at  any  time  before  an  award  ia  made, 
and  the  remedy  of  the  adTerae  party,  if  he  ia  damaged  thereby,  ia  by  an  actioii 
en  the  agreement  to  anhmit   ifiu 

AaENTS. 
Bee  Bboxsbs  asd  Fa,oioib. 


ALTERATION  OF  INSTBUUENTB. 
Bee  Buann  axd  Gsavtob. 

ABBITBATION. 

1.  BuBMnuoH  TO  AsBiTRATiOH—BKyooATioH  ov.— A  aabmiasion  to  arbitration, 
where  the  same  ii  not  made  a  role  of  ooort,  or  otherwiae  regulated  by  etatate, 
may  be  revoked  by  either  party  thereto,  at  any  time  before  an  award  ia  made, 
and  the  remedy  of  the  adverse  party,  if  he  ia  damaged  thereby,  ia  by  an  action 
on  the  agreement  to  aabmit    Or,  A  W.  M,  8,  Bk.  v.  Am,  M,  Oo,,  260. 

AB8E8SMSNT. 
Bee  Taxis  Axa>  Taxatioh, 

ATTACHMENT. 

1.  ATTAOEMmiT— In  Fkdsral  Ooustb—Inbolvskot  PnoosBDixoe  nr  State  Coubt. 
—Under  Beviaed  Statatea,  United  States,  section  916,  entitling  plaintiff  in  a 
oommon-law  case  in  a  federal  court  to  remedies  by  attachment  or  other  prooeea 
aimilar  to  those  provided  by  the  laws  of  the  state  in  which  the  court  ia  held, 
and  requiring  similar  preliminary  proof  and  security,  and  section  9S3,  which 
provides  that  an  attachment  shall  be  dissolved  on  any  contingency  on  which  an 
attachment  would  be  dissolved  in  the  state  courts,  proceedings  in  an  action  in 
which  an  attachment  haa  been  levied  will  be  atayed  where  insolvency  proceedings 
against  the  debtor  are  inatituted  in  the  atate  courta,  aa  otherwise  the  plaintiff 
would  acquire  an  undue  advantage  over  the  atate  creditors,  which  ia  contiaxy  to 
the  intent  of  the  Btatate.    Ne^fOd  y.  Neufeld,  eOi, 

AUTH0B8'  COMMON-LAW  BIGHTS. 
See  CopXBioBT. 

BILLS  OF  LADING. 
Bee  CuBTOKS  DimEs;  Adxibai^tt. 
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bona  fide  pub0ha8eb. 

1.  Bona  Fida  PuBOHAaEB. — One  who  takes  a  mere  oonTeyanoe  of  anofher'B  interegt 

in  real  property,  or  a  quit-claim  thereto,  is  not  a  pnrohaser  for  a  valuable  con- 
sideration within  the  rule  in  equity,  which  protects  such  a  purchaser  against  a 
prior  oonyeyance  or  right  of  wliich  he  had  no  notioe ;  for  by  the  very  terms  of 
his  conTeyance  he  has  notioe  that  he  is  purchasing  nothing  more  than  the 
interest  or  right  his  vendor  then  hath  in  the  land.    Gest  v.  Packwood,  202. 

2.  Idbm— Amtboedxmt  Debt.— A  purchase  of  real  property,  or  the  assignment  of  a 

mortgage  thereon  for  an  antecedent  debt,  does  not  make  the  vendee  or  assignee 
a  purchaser  for  a  valuable  consideration,  so  as  to  entitle  him  to  protection 
against  a  prior  conveyance  of  or  right  in  or  to  such  property.    Jb, 

BBOKEBS  AND  FA0TOB8. 

1.  Factobs  arx>  Bbokebs— Authobitt— OoNBTEnonoR  OF  OoimtAor.— A  direction 

to  sell  "  Blum's  shells ;  total  shipment ;  not  under  £86  per  ton,*'  does  not  author- 
ize the  consignee  to  sell  parts  of  the  shipment  of  average  quality  ^t  or  above 
the  limit,  and  thus  throw  the  part  unsold  upon  the  hands  of  the  owner.  The 
consignee  is  only  authorized  to  sell  in  one  lot,  or,  at  least,  to  sell  the  whole  in 
such  manner  as  to  realize  the  price  limited  for  the  whole  lot  Zevison  v.  Bal- 
four,  223. 

2.  8amb— ExoBXDiNa  Authobiit— Liabilitt  to  Oonsx0ifOB.— Where  a  consignee 

of  goods  of  difilsrent  qualities  is  only  authorized  to  sell  the  whole  in  one  lot,  at 
a  limited  price  per  ton,  sells  a  part  of  average  quaUty  at  a  price  above  the  Umit, 
but  does  not  seU  the  remainder,  he  is  liable  to  account  to  the  consignor  for  the 
whole  at  the  price  Umited.    lb, 

BUBDEN  OF  PBOOF. 
See  AmnKkJoi, 

OABBIEBS  OF  PABSENaEBS. 
Bee  PABBiNaBB  Oabbikbs. 

OBEABTEB-PABTY. 
Bee  Admxbauty. 

OHINEBE  AND  OUINESE  IXOLUSION  AOT. 
Bee  Oxhzkn;  Habbas  Oobfdb;  Oobihituizonal  Law. 

ornzEN. 

L  CxnzBiia  or  Obinesb  Dibobbt.^A  person  bom  in  the  Unitod  Btales  of  Chinese 
parents  is,  by  the  rule  of  the  common  law  and  by  force  of  the  fourteenth  amend- 
ment, a  citizen  of  the  United  States,  and  when  restrained  of  his  or  her  liberty  of 
locomotion  therein,  may  be  delivered  therefrom,  on  habeas  corpus,  by  the  proper 
national  court.  (Ex  parte  Ohm  King,  ante,  S&i;  86  Fed.  Bep.  864,  affirmed.) 
In  re  Tung  Sing  Bee,  482. 

3.  EzoLUsioN  Aois  OoBTDiBD  TO  Stjbjxotb  gw  Fobesook  Powbb.— Neither  of  the 

exclusion  aoto  of  1882, 1884,  nor  1888,  purport  to  exclude  from  the  United  States 
the  descendants  of  Ohinese,  bom  within  the  Jurisdiction  thereot    lb. 

OOMMEBOE,  BEGULATION  OF. 
Bee  PAflBENOEB  Oabbdebs. 
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OOKHUTAXIOHB  OF  PUNISHMENT. 
Bee  OoirancpT. 

OOMPANIES. 
See  Lnminom,  Statots  ov. 

CONTEMPT. 

L  CosTEKPT— PuHxmoBrr — iKFBnoMKBHT — BnoMioir.  ^The  petitioner  and  bis 
wife  were  present  in  oonrt,  of  which  he  wee  en  ftttomey,  during  the  reading  of 
•n  opinion  in  the  came  to  which  they  were  parties ;  and  the  latter  n&ing  inter- 
mpted  the  presiding  Jostioe,  and  charged  bim  with  haying  been  bribed  to  render 
the  decision.    She  refnsing  to  be  seated  the  marshal,  under  order  of  the  oourt, 
attempted  to  remoTe  her  from  the  court-room,  when  the  petitioner  stmck  him 
a  serere  blow  in  the  face.    Both  she  and  the  petitioner  resisted  her  removal, 
using  profane,  opprobriona,  and  threatening  language  towards  conrt,  officers, 
and  thoee  assisting,  and  were  only  OTeroome  by  force.    The  petitioner  attempted 
to  draw  a  bowie-knife  immediately  after  striking  the  marshal,  and  as  he  was 
going  ont  of  the  coartnroom  aacceeded  in  drawing  it,  and  in  the  corrider  adjoin- 
ing brandished  it,  with  threats,  until  it  wati  forcibly  taken  from  him.    His  wife 
also  had  a  loaded  pistol  in  her  satchel.    He  was  sentenced  to  six  montlis* 
imprisonment  for  contempt,  and,  after  a  few  days,  presented  a  petition  to  the 
oourt  for  a  reyocaUon  of  the  order  of  commitment,  which  stated  that  he  did  not 
intend  to  say  or  do  anything  disrespectful  to  the  court  or  any  of  its  judges,  and 
attempted  a  Justification,  but  misstated  the  facts,  aa  known  to  the  court  and  set 
forth  in  the  affidavits  of  others  present,  and  expressed  no  regret  for  his  acts. 
Beld,  that  the  order  should  not  be  remitted ;  that  the  forcible  resistance  to  an 
officer  of  the  United  States  in  the  execution  of  the  lawful  orders  of  their  courts 
was  an  indignity  and  insult  to  the  power  and  authority  of  the  government, 
which  were  not  extenuated  by  any  averment  that  no  disrespect  was  intended  to 
the  courts  making  the  orders.    In  re  Tprry  Contempt,  440. 

3.  OoNTsacFT  — PuNiBHMZNT — CoMMUTATioif  F0&  QooD  Bbhaviob.  —  One  under- 

going imprisonment  for  contempt  is  not  "a  prisoner  convicted  of  an  of&nse 
against  the  laws  of  the  United  States,"  within  the  meaning  of  the  act  of  Con- 
gress of  March  3, 1875  (1  Supp.  Bev.  Stats.  184),  which  allows  to  such  a  prisoner, 
confined  "in  any  prison  or  penitentiary  of  any  state  or  territory  which  has  no 
system  of  commutations  for  its  own  prisoners,"  a  deduction  of  five  days  in  each 
calendar  month  during  which  no  charge  of  misconduct  has  been  sustained 
against  him.  In  re  T}erryj  598. 
8.  Samk.  —  Besides,  the  act  is  not  applicable  to  one  confined  in  a  county  Jail  in  Cali- 
fornia, which  state  has  a  system  of  commutations  for  its  own  prisoners,  though 
that  system  does  not  allow  deductions  for  piisoners  confined  in  a  jail.    /6. 

4.  Same. — Nor  Is  such  prisoner  entitled  to  the  credit  under  the  Revised  Statutes, 

United  States,  section  5544,  which  provides  that  "  in  other  eases  all  prisoners  now 
or  hereafter  confined  in  the  jails  or  penitentiaries  of  any  state,  for  offenses  ag^nst 
the  United  States,  siiall  be  entitled  to  the  same  rule  of  credits  for  good  behavior 
apphcable  to  other  prisoners  in  the  same  jail  or  penitentiary,"  as  the  California 
commutation  act  of  March  14, 1881,  relates  only  to  state  prisons,  and  lias  no 
application  to  prisoners  in  county  jails.  lb, 
8.  Saux. — Even  if  the  California  act  applied  to  prisoners  in  county  jails,  one  impris- 
oned for  the  term  of  six  months  would  not  be  entitled  to  a  credit,  aa  it  providee 
that  one  entitled  to  credit  "shall  be  allowed  from  his  term,  instead  and  in  lieu 
of  the  credits  heretofore  allowed  by  law,  a  deduction  of  two  months  in  each  of 
the  first  two  years,"  etc.,  and  contains  no  credits  for  mouths  or  fractioai  of  a 
year.    lb. 
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constitutional  law. 

1.  BAKiBHXEzrr  BT  TiBflTHLATiyE  AcT.— A  legifllatiYe  act  which  nndertakefl  to  inflict 

the  punishment  of  banishment  or  exile  from  the  United  Btates,  on  a  citizen 
thereof,  for  any  Cftuae  or  no  cftnse,  or  becanae  of  hia  race  or  color,  is  a  bill  of 
attainder  within  the  prohibition  of  the  constitution  and  therefore  Toid.  In  re 
Tung  Sing  Hee,  482. 

2.  Ghikise— Exclusion  Aot  of  1888 —Constbttotion.— The  Ohinese  exclusion  aot» 

approved  October  1,  1888,  took  effect  from  its  passage,  and  it  applies  to  all 
Chinese  laborers  who  had  departed  from  the  United  States,  and  had  not  in  fact 
returned  and  arriyed  in  the  ITnited  States  before  the  passage  of  the  act.  In  re 
Chae  Chan  Ping,  486. 

8.  Samb— CoNBTirunoKAL  Law— Ex  Post  Facto  Law.  — The  Chinese  exclusion 
act  of  October  1, 1888,  is  a  valid  act  It  is  not  unconstitutional  as  being  a  law 
divesting  rights  fully  vested  under  the  several  treaties  between  the  United  States 
and  China,  and  the  prior  restriction  acts  of  1882  and  1884,  to  which  it  is  supple- 
mental, or  as  being  an  ex  poet  facto  law.    Tb, 

i.  Baite— Oblioation  of  Contbaots— Cebtificates  ttndbb  Act  of  1882.  — Cer- 
tificates issued  under  the  restriction  acts  of  1882  and  1884  are  not  contracts 
between  the  United  States  and  the  Ohinese  laborers,  to  whom  they  are  respect^ 
ively  issued.  They  are  issued  as  evidence  to  identify  parties  entitled  to  privileges 
provided  for  in  our  treaties  with  China,  and  acts  passed  to  give  them  effect.    lb. 

6.  Same— Tbeatdes— -AoTB  of  Conobess- Bepbal.  — With  respect  to  matters 

proper  for  congressional  legislation,  treaties  and  acts  of  Congress  stand  upon 
an  equal  footing  as  parts  of  the  supreme  law  of  the  land,  and  a  later  inconsistent 
provision  in  either  repeals  the  earlier  in  the  other.    lb, 

^    ChIKESE       CHTT.PRKN     BoBN     IN     UNITED     STATES- CiTIZENBHIP  —  FoUBTEENTHr 

AicsNDMENT. — A  persou  born  in  the  United  States  of  Chinese  parents  residing:, 
therein,  and  not  engaged  in  any  diplomatic  or  official  capacity  under  the  govern- 
ment of  China,  or  other  foreign  power,  is  bom  subject  to  the  jurisdiction  of  the 
United  States,  and  he  is  a  citizen  thereof,  under  the  fourteenth  amendment  to^ 
the  national  oonstitution.    In  re  Wy  8fiing,  580. 

7.  Same— Exclusion  Acts — Constbdotion. — The  Chinese  restriction  acta  of  1882: 

and  1884,  and  the  exclusion  act  of  1888,  are  not  applicable  to  citizens  of  the 
United  States,  though  of  Chinese  parentage,    lb. 

8.  Constitutional  Law — Bights  of  Citizens.— No  citizen  can  be  excluded  from* 

the  United  States,  except  in  punishment  for  crime.    lb. 

9.  Constitutional  Law — Intebstate  Commebce — Pilots — Hau*  Pilotage. — The 

Political  Code  of  California,  section  2466,  imposes  half  pilotage  on  vessels  when 
a  pilot  is  declined,  but  section  2468  exempts  "  from  all  charges  for  pilotage, 
unless  a  pilot  be  actually  employed,  all  vessels  coasting  between  San  Francisco 
and  any  port  in  Oregon,  or  in  Washington  or  Alaska  territories,  and  all  vessels 
coasting  between  the  ports  of  this  state."  The  Bevised  Statutes  of  the  United 
States,  section  4287,  provide  that  "no  regulations  or  provisions  shall  be  adopted 
by  any  state  which  shall  make  any  discrimination  in  the  rate  of  pilotage,  or  half 
pUotage,  between  vessels  sailing  between  the  ports  of  one  state,  and  vessels  sail- 
ing between  the  ports  of  different  states."  Beldt  that  the  Oallfornia  statute  is 
void  for  unlawful  discrimination,  and  half  pilotage  cannot  be  collected  under  it. 
Freeman  t.  The  Undaunitedt  616. 


OOPYBIGHT  AND  COMMON-LAW  BIGHT  OP  AUTHOBS. 

1«  GoFTBiOBT— Common-Law  Bight- Biobtb  of  PxmoHAAiBr- Subsequent  Ptjb- 
XJOATiON.— Where  an  author  sells  the  exclusive  right  to  use  an  operetta  in 
America,  and  the  parohaBera  are  in  possession  ot  tilie  maniuoript  before  there 
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it  any  pnblioation  in  thii  oonntiy  or  Europe,  the  Mithor  ouinot  thereefler  wU 
the  right  to  a  third  person  to  perform  it  in  this  conntry,  or  dedicate  it  to  tiie 
public  by  poblication,  so  aa  to  defeat  the  parchasers'  prior  excluaiTe  right    Cfoltf- 
mark  v.  ^eUng,  810. 
2.  Samb— IimuKaBMEKT— What  Comrmmi— Qfebxtza  "NAiraN.''~Flaintiib 
were  the  exclnsiTe  owners  of  the  manuscript  copy  of  the  operetta  "NaDon." 
Defendants  were  producing  a  play  under  the  name  of  "Genee's  Nanon,  the 
reigning  Eastern  and  European  sensation,"  which  they  claimed  to  have  trans- 
lated and  adapted  from  an  old  French  story,  **  Nanon."    Both  plays  oootained 
eight  characters  in  common,  not  in  the  French ;  one  character  had  the  same 
name  in  each,  different  firom  the  French ;  the  scenes  and  situations  in  each  were 
alike,  eaoh  had  ideas  expressed  alike,  not  in  the  French;  and  defendants  adver- 
tised their  adaptation  as  "  Oenee's,"  and  not  as  their  own,  firom  the  Frendi. 
Held,  that  defendants'  i^y  wsa  substantially  the  same  as  complainants',  with 
only  colorable  changes ;  that  pUintifb  were  entitled  to  an  injunction  to  restraia 
defBndants  from  performing  it  as  a  whole,  or  the  piano  score,  the  libretto,  con- 
taining the  dialogue,  stage  business,  situations,  etc^  or  any  part  as  performed 
by  defendants,  except  the  orchestration,  which  was  their  own  work,  or  any  work 
under  the  name  of  '^Nanon"  or  **Qe&ee'§  Nsaon,  the  reigning  Eastern  and 
European  sensatloii.*  lb. 


COBPOBATIOim. 

• 

1.  Iiromi'jmjEHH  or  a  Cobpobatioh  fob  wmoH  a  Stogkholdkb  n  IiiAi!u.~A 

corporation  being  the  lessee  of  property,  permitted  waste  thereon  for  which  the 
lessor,  in  an  action  for  damsgee,  recotered  a  Judgment  for  five  thousand  three 
hundred  dollars,  and  the  corporation  being  insolTent,  brought  nit  against  a 
stockholder  thereof,  on  whose  stock  more  than  that  amount  was  then  unpaid,  to 
•enforce  the  payment  of  the  Judgment  Held,  that  whether  the  origina]  claim 
of  the  plaintiff  for  damages  was  or  was  not  an  "indebtedness"  of  the  cerpora- 
tion  within  the  scope  of  section  8  of  article  11  of  the  constitution  of  the  state, 
which  declares  that  a  stockholder  of  a  corporation  "shaU  be  liable  for  the 
iruM)tedneu"  of  the  same,  to  the  amount  unpaid  on  his  stock,  the  Judgment 
obtained  thereon  is  such  an  ** indebtedness";  and  any  stockholder  of  the  corpo- 
ration is  liable  therefor,  to  the  plaintiff  therein,  to  the  amount  unpaid  on  hia 
stock.    PotoeS  T.  Or.  Hy,  Co,,  685. 

2.  LuBiUTT  OF  Stookboldbb.  —A  Judgment  against  a  corporation  for  the  recovery 

of  money  is  conclusiTe  eyidence  in  a  suit  against  a  stockholder  for  the  coUectioa 
of  said  Judgment,  of  the  existence  of  the  corporation,  and  its  liability  to  plaintiff 
therein,  as  thereby  determined ;  and  such  Judgment  whether  given  in  an  action 
ex  contratin  or  ex  delicto,  is  an  indebtedness  of  the  corporation  for  whidi  a 
stockholder  is  liable  to  the  amount  due  on  his  stock.    lb, 

3.  Statote  of  Iii]nTATtoK8.-<-In  a  salt  to  collect  a  Judgment  against  an  insolvent 

corporation  fh)m  a  stockholder  thereof,  the  statute  does  not  commence  to  run 
against  the  Judgment  creditor,  and  in  £fkvor  of  the  stockholder,  until  the  entry 
of  the  Judgment    lb, 

4,    COBPOBATIOITB — BTOOXHOLDBBS  —  StaTUTOBT  LzABIUTT  —  Oo.NtfflTUTlOKAL  LaW. 

—Section  822  of  the  Oivil  Oode  of  California,  fixing  the  liability  of  stockholders 
of  corporations  adopted  in  1876,  is  not  in  conflict  with  article  12,  section  8,  of 
the  constitution  of  Califbmia  of  1879,  and  was  by  it  expressly  continued  in  foroa. 
Borland  v.  Haven,  661. 
S.  Samb  — Ooubxb— Natioval  JuBiBDZonoH. — New  remedies  afforded  by  state  sta^ 
utes  will  be  applied,  and  new  rights  given,  enforced,  in  the  national  courts. 
Held,  aooordingly,  that  an  aotion  «t  law,  io  enforoe  the  individual  lialnlilj  of 
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Btoekholden,  under  proviflionB  of  the  Cvnl  Code  of  Oalifomift,  nuy  be  main- 
tained in  the  circuit  ooort  of  the  United  States.  lb, 
6L  Same— Enfoiiceiebnt  of  Liability— Eyidbnoe. — In  axuta  to  enforce  the  atata- 
tory  liabilities  of  a  stockholder  for  his  proportionate  share  of  a  debt  of  the  cor- 
poration, nnder  the  Civil  Code  of  California,  testimony  that,  in  a  snit  against  the 
corporation  to  recoTer  such  debt  would  be  competent  to  establish  the  demand 
against  the  corporation,  is  competent  to  establish  the  same  against  the  stock- 
holder,   lb, 

7.  Same — Extent  or  LiABnjTT — Assionmewt  of  BTO0K.-~nader  the  Civil  Code 

of  California,  the  liability  of  an  owner  of  stock  of  a  corporation  oontinnes  until  a 
transfer  of  the  shares  once  held  by  him  has  been  entered  upon  the  records  of  the 
corporation,  and  this  whether  the  stock  stood  on  the  books  of  the  corporation  in 
the  name  of  such  owner,  or  in  the  name  of  some  other  person,  as  trustee,  without 
disclosing  the  name  of  the  true  owner.    lb, 

8.  Bamb-'Dibbotob  as  Cbeditob.— A  stockholder,  and  even  a  director,  may 

become  a  creditor  of  a  corporation  where  the  action  is  not  tainted  with  fraud  or 
other  improper  act.    Jb. 

9.  Bake ~ Banes  aed  Ba2isxeo— Loans  to  Dibectobs.— Where  a  bank  advances 

money  to  a  corporation  upon  a  director's  becoming  seourity»  and  the  form  of 
the  security  is  a  promissory  note  of  the  corporation  made  payable  to  the  order 
of  one  of  its  directors,  and  indorsed  by  him  to  the  bank,  the  transaction  is 
between  the  corporation  and  the  bank,  and  not  between  the  corporation  and  the 
nominal  payee  of  the  note.  In  such  case,  when  the  note  goes  to  protest,  and  is 
afterwards  paid  by  &e  director,  who  is  the  nominal  payee  and  tiie  indorser,  a 
liability  accrues  against  the  corporation  for  the  amount  paid  in  favor  of  the 
party  so  paying.    lb. 

10.  Same — Bs-iNBiAniKi  Bbbcznded  Contbact. — Where  two  corporations  makea^ 
valid  agreement,  whereby  an  indebtedness  of  one  corporation  is  extinguished^ 
or  assumed  by  the  other,  it  is  competent  for  said  corporations,  by  mutual  agree- 
ment duly  made,  to  rescind  such  agreement,  re-instate  the  liability  of  the  corp&-» 
ration  so  discharged,  and  place  the  parties  in  statu  quo;  and  the  stockholders 
of  the  debtor  corporation  in  such  case  will  become  personally  liable  for  their> 
respective  proportionate  shares  of  the  liabilities  so  created  or  re-instated.    lb. 

IL  Same — Dibsctobs. —Where  the  directors  of  a  corporation,  acting  in  good  faith, 
upon  the  reports  and  representations  of  the  duly  authorized  agents  of  the  cor-> 
poration,  believing  them  to  be  correct,  borrow  money  for  the  purposes  of.  the 
corporation,  it  is  not  necessary  to  show  that  the  money  so  borrowed  was  alLact- 
nally  appropriated  to  the  legitimate  uses  of  the  corporation,  in  order  to  establish 
an  indebtedness  against  it,  or  a  personal  liability  of  its  stockholders  in.  favor  of 
the  lender  of  the  money,  or  of  the  sureties  who  pay  the  loan.    ib» 


GRIMES  AND  CRIMINAL  LAW. 

1.  Custom  Duties — Indictment  fob  False  Sweabinq— Existence'  of  otheb 
Bills  of  Lading. — The  fact  that  at  the  time  a  person  entered  merclumdise  at 
the  custom-house  there  were  in  existence,  to  his  knowledge,  several  copies  of  the 
bills  of  lading  and  invoices  presented  by  him,  does  not  make  his  sworn  state- 
ment, as  required  by  the  Revised  Statutes,  United  States,  section  28il,  that  he 
does  not  know  of,  or  believe  in  the  existence  of  any  invoices  or  bills  of  lading 
other  than  those  produced  by  him,  a  false  oath,  as  the  other  invoices  or  bills  of 
lading  intended  by  the  statute  are  bills  of  lading  or  invoices  different  from 
those  presented,  and  not  merely  the  copies  thereof  which  by  commercial  usage 
or  statute  are  required  to  be  procured.    United  States  v.  Earrison,  36. 

3.  Conspibacies  to  Defbaitd  the  United  States. — Section  54AO  of  the  Revised 
Statutes  is  not  limited  in  itH  operation  to  oonsjAiaioiQB  to.  de&aud  the  United 

ZIILSawt.— 48. 
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states  of  its  "revenae/'  but  sppUes  to  sU  oonspindss  to  deprive  the 
States  of  any  property  or  daes  by  means  of  misiepreseDtation  or  oonoealBient 
of  material  facts.    Ufiit^  State*  t.  Oisen,  SS. 

8.  Idxm  ->  LnuTATiOH  OH  PBOflaoDTEox  FOB. — The  orime  defined  in  sectioii  5140  of 

the  BeTised  Statutes  is  oomposed  of  the  oonepiracy  and  an  act  done  in  porsoaiioe 
thereof,  and  as  soon  as  the  one  is  formed  and  the  other  oommitted,  tlie  enme  is 
eonsommated,  and  the  statate  of  limitations  begins  to  mn  against  a  proteentiaB 
therefor ;  and  in  three  years  thereafter  the  bar  is  complete.    /&. 

i.  PsBJUBT.— In  an  indictment  for  peijory,  it  mnst  distinctly  appear  thai  tfie 
defendant  was  sworn.    ITiiiled  Stales  ▼.  McC<maughy,  141. 

6.  Dbposb  and  Swbab.— An  allegation  that  the  defendant  did  "depose  and 
swear"  to  the  tmth  of  the  answers  contained  in  the  deposition  following,  does 
not  show  that  the  defendant  was  "sworn"  to  the  tmth  of  said  answen. 
J6. 

6.  Swx&B  Ajm  SwoBH.— One  may  "swear"  who  is  not  "sworn";  and  in  fladi 

case  the  oath  is  not  sdministered,  bat  self-imposed,  and  the  swearer  inoura  no 
legal  liability  thereabout.    lb. 

7.  iMDicnoRT— DnoBiPTiQir  ow  Obokm  Tbsbbdi.— Itisnotsnflldentinanindiri- 

ment  nnder  section  8062  of  the  fievised  Statates  to  charge  the  defendant,  in  the 
language  of  the  statate,  with  importing  merehandiae  into  the  United  States 
"contrary  to  law,"  or  with  having  receiTed  or  bought  the  same,  after  being  so 
imported;  bat  the  indictment  most  state  with  reasonable  certainty  in  wfaal 
the  illegality  of  the  importation  consists.  UnUed  States  t.  See  Bo,  148. 
A,  IxpoBTATioir  OoiriBABr  TO  Law. — The  ofBanse  of  bringing  merehandiae  into  the 
United  States  "  contrary  to  law,"  as  defined  by  section  8082  of  ttie  Berised  Stafe- 
otes,  does  not  include  firauds  or  illegalities  concerning  the  invoicing  of  the  same 
<Qr  the  payment  of  duties  thereon,  which  can  only  ooeor  afler  the  importatioa  is 
SMComplished  and  the  merehaodise  brooght  wittdn  the  oogniauiee  of  thecostom 
oAeers.    Tb, 

9.  Obdonal  Law— Aooo]iFLiGn*-TuBiiiKO  SrAra'a  EvmuiuB — Biort  vo  bnro- 

siTY— FoBFBiruBX  BY  Bad  Faith.— HiuB,  accused  as  an  accomplice  in  crime, 
upon  a  promise  of  immunity  if  he  would  testify  truly  before  the  grand  and 
trial  Juxies,  and  thereby  aid  in  the  indictment  and  conviction  of  his  co-oon- 
splrators,  testified  fully  before  the  grand  Jury,  and  upon  his  testimoiiy  a  Joint 
indictment  was  found  sgainst  his  associates  in  crime  and  himself.  After  a 
trial  jury  had  been  impaneled  to  try  three  of  the  parties,  to  whom  a  separate 
trial  had  been  granted,  Hinz  informed  the  prosecuting  attorney  of  his  determi- 
nation to  so  change  his  testimony  as  to  wholly  exonerate  the  parties  on  trial, 
and  thereby  reader  it  impossible  to  convict  them  upon  testimony  then  available ; 
and,  upon  being  threatened  with  a  prosecution  for  peijory  if  his  teatlmony 
should  be  so  changed,  he  refused  to  testify  at  all,  and  the  prosecuting  aHocney 
was  then  constrsined  to  make,  and  did  make,  an  arrangement  with  another 
accomplice  to  testify  upon  similar  terms,  who,  having  testified,  was  disehaiged, 
*  and  a  noL  pros,  as  to  bim  entered.  Hina  was  thereupon  arrested,  and  held  to 
answer  to  the  indictment.  After  the  other  testimony  of  the  prosecution  and  of 
the  defense  was  all  in,  BLina  offered,  and  was  anxious,  to  testify  in  rebuttal,  but 
his  offer  was  declined.  Held,  that  Hina,  by  refusing  to  testify  before  the  trial 
jury,  as  he  had  agreed  to  do,  notwithstanding  his  testifying  before  the  grand 
jury,  had  forfeited  aH  right  to  immunity  or  demenoy,  and  subjected  himself 
to  trial  and  conviction,  and  the  court  refused  to  continue  the  case  in  order 
to  allow  him  an  opportunity  to  apply  to  the  President  for  a  pardon  before 
conviction.  Vnited  States  v.  fitns,  266. 
IOl  Samx— DxsGBBnoxr  of  Ooubt.— Whether  an  accomplice  already  indicted  shall, 
upon  promise  of  immunity,  be  admitted  as  a  witness  for  the  government  or  not, 
is  determined  by  the  Judges  Jn  their  disoretioiit  as  may  best  serve  the  poiposai 
of  Jnstioe.   «ifbi  ^  
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U.  Baio.— >If  the  aoo(»np]ioe  oflBnring  himieir  m  a  witness,  with  the  expectation  of 
immnnily,  appears  to  hare  been  the  principal  oflfonder,  he  shonld  be  rejected.    lb. 

U.  8ahb— CoHnsBioin.— If  an  aooomplioe,  having  made  apriTate  confession  npon 
a  promise  of  pardon  hj  the  attorney-general,  should  afterwards  refuse  to  testify, 
or  in  bad  fUth  testify  fidaely,  he  may  be  eonVioted  npon  the  evidence  of  that 
oonfession.    Ih, 

15.  Saxb— >AoooicpuxxB  TBTZDioinr— OoB]i(ffiOBATiDir.-*The  oonrt  will  advise  a 
jury  not  to  convict  of  felony  npon  the  testimony  of  an  aocomplioe  alone,  without 
corroboration.    lb, 

14.  B&iEB.— If  two  or  more  aoeomplioes  are  prodnoed  as  witnesses  they  are  not 
deemed  to  corroborate  each  other;  bnt  the  same  role  applies,  and  the  same  cor- 
roboration is  required  as  if  there  were  bat  one.    lb, 

W,  BAMB^PABDON—GoimHnARas.— Although  the  proseoating  attorney  has  no 
authority  to  contract  that  a  person  convicted  of  crime  shall  not  be  prosecuted, 
it,  when  examined  as  a  witnessyagalnst  his  accomplices,  he  declares,  fully  and 
fairly,  his  and  their  guilt,  yet  when  he  does  so  under  promise  of  immunity, 
and  his  evidence  is  accepted  by  the  court,  he  is  equitably  entitled  to  immunity, 
and  a  recommendation  for  pardon;  and  should  the  prosecuting  attorney  not 
enter  a  noOe  protequi,  but  Insist  upon  a  trial,  the  court  wiU  continue  the  case 
in  order  to  allow  time  ibr  the  aooused  to  apply  to  the  President  for  a  pardon. 
lb. 

16.  PosiomoB — Laboxrt  vbom  IEaiui.  ^  The  second  count  in  an  indictment  under 
the  Bevised  Statutes  of  the  United  States,  section  6467,  charged  defendant,  a 
derk  in  the  Los  Angeles  postofflce,  with  stealing  thereflrom  a  registered  letter 
addressed  to  the  postmaster  at  Santa  Monica,  and  intended  to  be  conveyed  by 
mall  to  him.  The  evidenoe  tended  to  show  that  defendant  received  the  letter, 
receipted  for  it»  and  in  the  presence  of  witnesses  put  it  in  the  Santa  Monica 
pouch,  and  looked  it ;  that  the  pouch  was  received  locked  at  the  railway  station, 
and  carried  safely,  and  delivered  at  Santa  Monica  locked ;  that,  on  opening  it 
there,  the  card  of  notification  was  Ibund,  but  not  the  letter,  and  that  other  per- 
sons had  access  to  the  Los  Angeles  postofElce  besides  defendant  Held,  that  the 
jury,  if  they  believed  this  evidence,  must  believe  beyond  a  ressonable  doubt  that 
defendant  removed  the  letter  from  the  pouch  befote  it  left  the  Los  Angeles  post- 
ofikce  before  they  could  find  him  guilty.    United  SUOet  v.  MoKemie,  837. 

17.  Obimiwaii  XiAW^BBAflOKABLB  DoxTBT. —By  reasonable  doubt  is  not  meant  a  pos- 
sible or  imaginary  doubt,  but  a  doubt  that  is  reasonable  in  view  of  all  the  evi- 
dence adduced.    lb, 

18.  Sams— OiBODifraAiiTZALEviDXNGE.---Aconviotiottmaybehadonciroumstantial 
evidence  alone,  where  all  the  drcumstaiices  distinctly  point  to  the  guilt  of  the 
accused,  and  aio  inoapable  of  explanation  upon  soy  other  reasonable  hypothesis. 
16. 

19.  Samk— OoMfJMBioas  akd  AD1I19BI02I8. — Orsl  declarations  or  admissions  claimed 
to  have  been  made  by  the  accused  should  be  viewed  with  caution,  and  remarks 
made  by  htm  at  the  time  of  arrest  or  afterwards  shonld  be  fairly  construed'  in 
view  of  all  the  lisots  and  surroundings.  Tliey  do  not  preclude  the  jury  from 
considering  the  other  fscts  in  the  case.    lb, 

ao.  UmaviliiA  Ihbiaiib— Buueb  fob  TBS  QovxBHiairr  or.  —The  President  is  author- 
iaed  by  the  treaty  of  June  9, 1856  (12  Stats.  948),  and  the  Bevised  Statutes  (sees. 
441, 462, 466),  to  make  rules  for  the  government  of  the  Indians  on  the  Umatilla 
reservation,  including  the  establishment  of  an  Indian  court  and  police,  and  the 
definition  of  **  IndianoiEsnses,"  and  the  measure  of  punishment  therefor.  United 
States  V.  Olapox,  849. 

SI.  MjBDmAiroB  Isoludbb  Abuutbbt.— The  term  "misdemeanor,"  as  used  in 
number  9  of  the  rules  promulged  by  the  secretary  of  the  interior  on  December 
a,  1882,  for  the  government  of  the  IndiaQB  on  the  Umatilla  and  other  reserva- 
tions, Includes  "adnltery,"   lb. 
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S2.  Obdcs  agaihst  thi  UxmED  Btatib— BBonoir  6401  of  trb  Rbtibed  STArrrBa.  — 
An  IndUn  wonuui  vrated  by  the  Indimn  police  on  the  UmatillA  reaerration  on 
%  chtfge  of  •dallery  oonimitted  thereon,  was  oommitted  to  the  Indian  jail  f<ir 
trial  before  the  "  oonrt  of  Indian  offenaea,"  and  while  ao  oommitted  waa  reecaed 
and  aet  at  liberty  by  the  def^ndantk  BeU,  that  they  thereby  committed  the 
crime  of  reaooe,  aa  defined  by  aeotion  6401  of  the  Beviaed  Statntea,  by  forcibly 
aetting  a  peraon  at  liberty  who  waa  committed  for  **a  crime  againat  the  United 
Btatea."    lb. 

28.  l2n>iCTMi!rr — Oimoir — MuBaciTAL  of  Date  of  FnrDora.  —  A  miarecital  in  the 
capUon  of  an  indictment  of  the  date  of  iU  finding,  it  reading  **  1886/'  for  "  1888," 
where  from  the  whole  record  the  error  appeara  to  be  merely  clerical,  ia  not  fatal, 
aa  the  caption  ia  no  part  of  the  indictment.     UniUd  Siaiet  y.  Bomemavn,  859. 

S4.  Bamk  — Retiskd  8tatutb8,  Vvokd  Statbb,  Bxchon  1026.— Such  error  aleo 
cornea  within  the  panriew  of  the  Revised  Btatatea,  United  States,  section  1025, 
which  provides  that  no  indictment  ahail  be  deemed  insolBcient  by  reason  of  any 
defect  in  matter  of  form  only,  which  does  not  tend  to  prejndioe  the  defendant.   J&. 

26.  ATTEXPTiNa  TO  YoTB  Illboallt. — Section  6611  of  the  Beyised  Btatatea,  for  the 
prevention  and  pnniahment  of  oormption  and  misoondnct  at  a  congressional 
election,  does  not  inclade  an  "attempt"  to  do  or  commit  any  of  the  acts  therein 
specified  and  prohibited,  except  that  of  voting  in  the  name  of  another  person, 
and  the  act  of  aiding,  oonnaeling,  procnring,  or  adviaing  any  person,  voter,  or 
officer,  to  do  or  omit  to  do  any  act,  the  commisaion  or  omisaion  of  which  is 
thereby  made  a  crime,  and  therefore  an  indictment  will  not  lie  thereon  against 
one  for  attempting  to  vote  at  aach  election  a  aecond  time.  United  Stain  v. 
Wainor,  862. 

26.  ExcEpnoNs  »  a  Btatutb  DEFmnra  a  Cbiks.— Where  a  atatnte  declarea  aa 
act  done  in  the  absence  of  certain  oiroumstancea  to  be  a  crime,  an  indictment 
charging  the  commisaion  of  anoh  a  crime  most  negative  the  existence  of  snch 
circumstances.     United  iftates  v.  Feldenoardt  613. 

27.  Unlawful  Enolosubeof  the  Pxtblzo  Lavds. — An  indictment  nnder  the  act 
of  February  23, 1885  (23  Stats.  321),  for  unlawfully  enclosing  a  portion  of  the 
public  lands,  must  show  that  the  defendant  is  not  within  any  of  the  exoeptiona 
permitting  such  enclosure,    lb, 

28.  SuBDmsioN  1  or  Sbotzon  663  of  the  Bevisxd  Statutes.— This  statute  does 
not  confer  Jurisdiction  on  the  district  courts  of  any  crime  not  otherwise  defined 
by  some  statute  of  the  United  States.     Untied  States  v.  Zetots,  682. 

29*  Common-Law  Cbimes. — The  courts  of  the  United  States  have  no  common>Iaw 
jurisdiction  in  criminal  cases.    lb. 

80.  Assault  on  the  High  Seas.— An  ^^ult  with  a  dangerous  weapon  on  the  high 
aeas  ia  not  a  crime  against  the  United  States,  unless  committed  on  board  an 
American  vessel,  as  provided  in  section  5340  of  the  Bevised  Statutes.    lb. 

81.  Indians — Hoxioidb — Statutes — Notice.  —  Act  of  Congress,  March  8,1885, 
provides  that  "  immediately  upon  and  after  the  paaaage  of  this  act  all  Indiana 
committing  agaiust  the  person  or  property  of  another  Indian  or  other  person 
any  of  the  following  crimes,  namely,  murder,  manslaughter,"  etc.,  shall  be  sub- 
ject to  the  same  laws,  and  tried  in  the  same  courts,  aa  are  all  other  persons. 
Beldt  on  indictment  of  Indiana  for  the  killing  of  another  Indian,  in  obedience 
to  tribal  resolutions,  that  it  waa  no  defense  that  defendants  never  had  notice  of 
the  statute.    United  States  v.  WJidley,  648. 
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oustomb  duties. 

1.    OUSTOXDXITIE8---Iia>I(7naSin7FOBFAL8BSWXABINa--EXIff]XllGZOFOTHEBBlLI^ 

OF  Laoino. — The  fact  that  at  the  time  a  person  entered  merchandise  ai  the  cus- 
tom-house there  were  in  existence,  to  his  knowledge,  seTeral  copies  of  the  bills 
of  lading  and  iuToices  presented  by  him,  does  not  make  his  sworn  statement,  as 
required  by  the  Berised  Statutes,  United  States,  section  28il,  that  he  does  not 
know  of,  or  beUeve  in  the  existence  of  any  inyoices  or  bills  of  lading  other  than 
those  produced  by  him,  a  false  oath,  as  the  other  inyoices  or  bills  of  lading 
intended  by  the  statute  are  bills  of  lading  or  invoices  different  f^om  those  pre- 
sented, and  not  merely  the  copies  thereof  which  by  commercial  usage  or  statute 
are  required  to  be  procured.     United  States  y.  Barrisont  86. 

2.  Customs  Duties — Classification — CHnnssB  Shoes.  —  Chinese  shoes,  consisting 
of  an  upper  part  of  cotton  or  silk,  and  a  sole  of  felt  and  leather,  the  felt  being 
made  from  hair  mixed  with  wool-fiber  and  paper,  stiffened  with  rice  starch,  are 
not  taxable  under  the  act  of  1883  (schedule  K,  piir.  14),  imposing  forty  cents 
per  pound,  and  thirty-five  per  cent  ad  valorem  on  clothing,  ready  made,  and 
wearing  apparel,  not  enumerated,  composed  wholly  or  in  part  of  wool,  worsted, 
alpaca,  or  other  hair,  made  up  by  the  tailor,  seamstress,  or  manufacturer,  but  as 
non-enumerated  articles  at  the  highest  rates  at  which  their  component  material 
of  chief  value  may  be  chargeable.  The  cotton  shoes,  therefore,  fall  under  sched- 
ule I,  paragraph  7,  imposing  thirty-five  per  cent  ad  valorem  on  manufactures  of 
cotton  not  specially  provided  for,  and  the  silk  ones  under  the  last  paragraph  of 
schedule  L,  imposing  fifty  per  cent  ad  valorem  on  goods  not  specially  enumerated, 
made  of  silk,  or  of  which  silk  is  the  component  material  of  chief  value.  Swayne 
▼.  Eager t  618. 

8.  A  DEFimnoN  Adopted  and  Acted  upon  for  a  long  time  should  not  be  regarded 
as  changed  by  a  subsequent  act  of  Congress,  unless  aujintention  to  change  is 
clearly  manifest.    lb. 

DAMAGES,  MEASUBE  OF. 

1.  Heasube  of  Daxages  fob  a  Bbeach  of  Contbaot.— The  party  injured  by  the 

breach  of  a  contract  is  entitled  to  recover  all  his  damages,  including  gains  pre- 
vented as  well  as  losses  sustained,  provided  such  damages  may  fairly  be  supposed 
to  have  been  within  the  contemplation  of  the  parties  when  they  made  the  con- 
tract, and  are  certain  both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed.    Bwni  v.  Or,  P.  Ry,  Co.,  616. 

2.  Case  in  Judqhent. — The  plaintiff  sues  the  defendant  for  damages  on  an  alleged 

breach  of  a  contract,  whereby  the  former  agreed,  in  consideration  of  certain  pay- 
ments to  be  made  as  the  work  progressed,  to  construct  fifty-two  miles  of  railway 
for  the  latter.  The  defendant  sets  up  a  counter-claim  for  the  failure  to  construct 
the  road,  and  claims  damages  therefor :  (1)  For  the  loss  of  the  use  of  the  road ; 
(2)  for  the  loss  of  certain  freight  which  it  had  made  "arrangements"  to  carry 
crrer  the  road ;  and  (S)  for  the  sum  it  will  cost  to  complete  the  road  in  excess 
of  the  contract  price.  On  motion  of  plaintiff  the  last  two  clauses  were  stricken 
out  of  the  counter-claim ;  the  one,  as  arising  on  a  collateral  contract  not  within 
the  contemplation  of  the  parties,  and  the  other  as  being  uncertain,  and  also  con- 
tingent on  the  future  oonstmetion  of  the  road  hy  the  defendant    lb. 

DAMAGES  FOB  DEATH. 

1.  Dauaoes  fob  Death.— The  damages  given  to  an  administrator  for  the  death  of 
his  intestate  by  the  statute  of  Oregon  (Oomp.  1887,  sec.  871),  are,  when  recov- 
ered, assets  of  the  estate;  they  do  not  include  anything  but  what  is  consequent 
on  the  death,  and  therefore  no  allowance  can  be  made  for  the  expenses  of  the 
illness  attendant  on  the  injury  which  oaoaed  the  death,  or  of  the  burial  of  the 
deceased.    EoUand  v.  Brown,  28i. 
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S.  timm—Baaumt  ros  Ian,  — TlMse  danuigMi  an  ia  the  nfttue  of  a 

tfton  paid  by  the  wrong-doer  to  orediton  and  next  of  kin  of  the  doceeood  for  the 
loM  of  life  In  which  they  have  a  peenniary  interest,  and  ineidentelly  ttie  Uahility 
to  pay  them  is  oaloiUated  to  eeenre  firom  oarrien  and  oorporationa  move  ocmaid- 
eration  for  the  Hfea  of  paaeengen  and  employeee  oommlited  to  their  eara.    Ih, 

8L  Oah  nr  Jxtdomsmt.— Venry-boat  No.  2  and  the  steam  lannoh  Mikado  ooBided  in 
the  WaUamet  Biver,  in  front  of  the  Portland  slip  of  the  former,  and  thseby 
eanaed  the  death  of  a  passenger  on  the  latter,  when  sneh  eolHsimi  might  haie 
been  avoided  and  the  death  prerented  by  the  proper  handling  of  eitfasr  boat. 
Eeia,  the  owners  of  both  boats  are  liikble  to  the  administrator  of  the  deeaaaed 
nnder  the  statate  of  Oregon,  in  aoUdo,  for  the  damages  rsMilting  firam  moh 
death,   lb. 

DEATH. 
See  DiMAiam  von  Dbaxb. 
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DOWXB. 

1.  DowEB  DT  Case  or  k  Noh-bxeodent  Woxah.— A  woman  who  is  not  a  resident 
of  the  state  is  not  entitled  to  dower  in  any  lands  therein  of  which  her  hnaband 
did  not  die  seised.    ThoHiium  y.  DoBoher,  60. 

3.  DowxB,  Talux  of— Wren  Ebtdcated.— In  estimating  the  Talne  of  a  widow's 
dower  in  land  aliened  by  the  husband  in  his  lifetime,  she  onght  to  have  the 
benefit  of  the  increase  in  valoe  between  the  date  of  such  alienation  and  the  death 
of  .the  hosband,  not  arising  firom  improrements  made  or  placed  thereon,    IJk 

E/BOTMISNT. 

Bee  PLBAnxsa. 


EQUTTT. 

1.  LnnnLTioH  or  Aonom— Estofpbl  to  Plkid  BvATDn—EquzrT.— The  liut 

that  a  debtor  adds  a  name  to  hia  real  name,  rsmoTes  to  another  state,  and  re- 
mains in  such  state  nnder  his  assumed  name  until  the  cause  of  action  against 
him  on  the  demand  is  barred  by  the  statute  of  limitations,  ailbrds  no  ground, 
under  the  statute  of  limitations  of  Oalifomia,  for  enjoining  the  debtor  from  set- 
ting up  the  statute  of  limitations  as  a  bar  to  an  action  at  law  to  recover  on  the 
demand.    Ohemioal  NaJL  Bk,  t.  JOmotM,  90. 

2.  Baxb— br  Eqititt.  —The  statute  of  limitations  of  Oalifomia  appliea  to  suits  in 

equity  as  well  as  actions  at  law.    Ih, 

8.  Suit  to  Besteaix  tbi  Oollbotioh  or  a  Tax.  —  A  person  who  is  aggricTed 
by  the  wrongftil  action  of  an  assessor  in  the  Talnation  of  Us  own  or  others' 
property  for  taxation,  cannot  maintain  a  suit  in  equity  to  enjoin  the  collection 
of  any  portion  of  the  tas  resulting  from  such  action,  unless  he  first  seeks  redren 
at  the  hands  of  the  county  board  of  equalization,  as  provided  by  statute.  2>.  M. 
T,  L  Oo,  T.  OharUofit  25. 

4.  OoifTDfuous  Tbbspass.  •»  Equity  has  jurisdiction  to  enjoin  and  prevent  tb;^  com- 
mission of  a  continuous  trespass,  on  the  ground  of  the  inadequacy  of  the  remedy 
at  law.    8,  O.  F.  2L  Oo,  v.  8,  W.  D,  A  0,  Co,,  99. 
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6w  EQumr—PBAonos— Objxohov  to  TtecmoirT— Amxhdmkht  or  PuiAoiiroB. -•- 
Whore  tn  obJectioQ  to  the  relertnoy  or  oompetdnoy  of  the  testimony  is  made 
■pedflc  for  the  flnt  time  in  the  cloeing  argament  for  the  oomplainaiit  in  an 
equity  caae,  the  ooort  will  permit  the  defendant  to  lo  amend  his  pleadings  as  to 
obviate  the  objection,  where  the  testimony  is  before  the  ooort  showing  a  proper 
ease  therefor.    ffamiUon  t.  8»  N,  G,  db  8,  M  (7o.,  lift. 

6.  Equitt— Kastkb— OBJBonom  BsroBS.— The  general  objection,  ''irrelerant 

and  incompetent,"  made  before  the  master  in  an  eqnity  case,  is  not  sul&oJently 
spedflo  to  be  entitled  to  consideration  npon  the  hearing.    lb, 

7.  Obobb-Bhx— BiasT  to  Filb.— A  cross-bill  is  a  mode  of  obtaining  relief  or 

making  a  defense  to  which  a  defendant  may  resort  as  against  the  plaintiff  or  a 
co-defendant  in  the  original  bill  withoat  k»Te  of  the  court,  and  the  question  of 
his  right  to  file  the  same  when  and  as  it  may  be  done  may  be  made  and  deter- 
mined on  demorrer.  Neal  y.  Fotier,  28d. 
8l  Iraic  —Where  a  cross-bill  does  not  seek  to  introduce  new  or  further  testimony 
on  the  matters  in  issue  in  the  original  suit,  it  may  be  filed  after  publication 
has  passed  or  the  testimony  thereabout  is  taken.    Ih. 

9.  Idem— Pubuoatxos.  —As  the  testimooy  in  equity  cases  is  no  longer  taken  secretiy 

or  kept  from  the  inspection  of  the  parties  until  what  was  called  publication,  the 
mere  fact  of  publication  having  passed  or  the  testimony' being  dosed  in  the 
original  suit,  ought  not  to  preyent  a  defendant  from  filing  and  maintaining  a 
oross-bill  even  touching  matters  in  issue  in  said  suit.    Ih. 

10.  BsB  Adjudioata. — The  determination  of  a  point  or  question  in>ny^ega]  prooeed- 
ing  binds  the  parties  thereto  and  their  prinss  in  any  subsequent  litigation  that 
may  arise  between  them,  although  the  cause  of  action  in  the  two  proceedings 
is  not  otherwise  identical.    lb. 

11.  TBinx>B  Df  PossBBSioN  —  AoTS  AMP  Dbolabatzobb  OF. — The  acts  and  declarations 
of  a  vendor  in  possession  after  the  sale  are  competent  evidence  against  the  vendee, 
on  the  question  of  the  character  and  purpose  of  such  sale.    1  b. 

12.  Taxation  or  Obbdits.— A  person  cannot  lawftiUy  nor  truthfully  omit  a  note 
ftom.  his  statement  of  his  taxable  credits,  on  the  ground  that  there  is  an  under- 
standing between  him  and  the  maker  thereof,  that  he  will  not  deduct  the  amount 
of  the  same  from  the  value  of  his  property  listed  for  taxation.    lb. 

IS.  MoTEVB  or  SuiToB  DV  NATIONAL  CouBT.  —The  motive  with  which  a  person  pur- 
chases property  or  a  claim  has  nothing  to  do  with  his  right  to  mutn^in  an  action 
thereon  or  thereabout,  in  the  national  courts;  and  so  it  does  not  afbot  the 
Jurisdiction  of  said  courts  if  the  purchase  is  made  with  the  expressed  intention 
of  suing  therein.    lb. 

14.  Ldev  or  JuDOMBzn.  —A  conyeyance  of  real  property,  though  void  as  to  creditors 
asserting  their  right  against  it,  passes  all  the  estate  of  the  grantor  in  the  premises 
to  the  grantee,  and  therefore  the  lien  of  a  subsequent  Judgment  against  the 
grantor,  which  only  attaches  to  property  then  belonging  to  him,  does  not  aflbct 
the  property  so  conveyed ;  and  the  creditor  first  seeking  to  set  aside  such  con- 
yeyance obtains  a  prior  right  to  satisfaction  thereout,  from  the  oommenoement 
of  his  suit  for  that  purpose.    Jb. 

15.  Fbaudulbut  Oomvbtanob. — The  grantee  in  a  conveyance  of  real  property  by  an 
insolvent  debtor,  having  paid  at  least  three  fourths  of  its  cash  value  therefor, 
by  the  redemption  of  certain  wheat  warehouse  receipts  of  the  grantor,  concern- 
ing which  he  was  then  liable  to  a  criminal  prosecution,  and  the  discharge  of 
certain  obligations  on  which  he  was  surety.  Hdd,  that  the  cirenmstances  do 
not  warrant  the  conclusion  that  the  conveyance  was  made  or  taken  with  intent 
to  hinder,  delay,  or  defraud  creditors.    lb. 

16.  Samb.  —A  conveyance  by  an  insolvent  debtor  of  a  block  of  brick  buildings  for  the 
alleged  consideration  of  the  surrender  of  six  notes  of  the  grantor  for  the  princi- 
pal sum  of  $16,000,  payable  to  the  grantee,  which  notes  are  in  fact  mthout  oon- 
slderation.  Ueld,  that  the  conveyance  was  voluntary  and  therefore  fraudulent, 
as  against  the  creditors  of  the  grantor.    1  b. 
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17.  BsTiTAL  ow  Surr  Abatsd  vt  Bkatb — Objbotiohb  to  Oollatbbu.  Attack. — 
Upon  prooeedingi  to  reriTe  »  rait  in  equity-  abated  bj  tlie  death  of  the  eomplain- 
ant,  for  the  porpoae  of  ezeeating  a  final  decree  which  has  been  rendered  in  saefa 
rait,  no  objeetioiia  can  be  taken  which  ooold  hafe  been  urged  when  the  original 
bill  was  pending,  eiflept  want  of  Jnrisdictlon  appeieot  upon  the  record.  An  attack 
upon  a  Judgment  or  decree  in  a  proceeding  to  reviTe  it  is  a  collateral  aitack,  and 
can  only  aTSil  when  there  is  a  want  of  Jnrisdiction,  either  of  the  parties  or  of  the 
rabject-matter.    Sharon  t.  Terry,  887. 

18.  JuBiBDicnoH  TO  Cakcbl  Fobosd  Mabbxaos  Cohteaot — MonktYalue. — The 
drcnit  courts  of  the  United  States  have  Jurisdiction  to  cancel  a  written  con- 
tract of  marrisge  on  the  ground  of  its  forgery.  Bach  contract,  if  genuine,  and 
foUoired  by  the  requisite  consummation,  imposes  upon  the  husband  from  its 
date  the  obligation  to  support  the  wife,  and  confers  upon  the  wife  certain  rights 
in  his  property,  and  such  obligation  and  rights  measure  the  sum  or  Talae  of  the 
matter  in  dispute  in  a  suit  to  cancel  such  written  contract,  within  the  meaning 
of  the  acts  of  Oongress  requiring  a  certain  value  to  such  matter  in  order  to  gire 
the  circuit  courts  of  the  United  States  Jurisdiction.  Where  the  controversy  is 
not  respecting  the  amount  or  value  in  dispute,  such  amount  or  value,  when 
necessary  to  the  Jnrisdiction,  may  be  shown  by  the  evidence  produced  in  the 
case,  or  by  afitdavits  filed  when  the  question  of  Jurisdiction  is  raised.    lb. 

19.  Bamb— Pbopebtt  Biortb  AOAiNsr  HusBAMD.— The  right  of  action  to  cancel  a 
marriage  contract,  which,  if  genuine,  and  followed  by  tiie  requisite  conBamma> 
tion  as  mentioned  above,  would  create  rights  in  the  property  of  the  alleged 
husband,  survives  to  his  executor  or  administrator.    lb. 

30.  Tbaksfeb  of  Pbofkbtt  Pzkdihg  Suit.— The  transfer  of  the  property  of  the 
plaintiff  in  a  suit  to  cancel  a  forged  marriage  contract  while  such  salt  is  pending 
does  not  abate  it,  if  the  plaintiff  retain  a  right  during  his  life  to  claim  the  rents 
and  profits  thereof,  and  the  purchasers  or  beneficiaries  under  such  transfer  are 
entitled  to  the  benefit  of  the  decree  rendered  in  such  suit  canceling  the  ountiact, 
to  protect  the  property  from  claims  made  under  or  by  virtue  of  it.    lb. 

31.  JuBisDionoN— FiBST  Suir  Commencbd. — Where  the  Jurisdiction  of  the  circuit 
court  of  the  United  States  has  attached  iu  a  suit  brought  by  a  citizen  of  a  state 
other  than  that  in  which  the  court  is  held,  the  right  of  the  plaintiff  to  prosecute 
his  suit  in  such  court  to  a  final  determination  there  cannot  be  arrested,  defeated, 
or  impaired  by  any  subsequent  action  or  proceeding  of  the  defendant  respecting 
the  same  subject-matter  in  a  state  court    lb. 

32.  CouBT  FiBST  OBTAiNiiva  JuBisDionoN,  Betaikb  It.  —Where  different  courts  may 
entertain  Jurisdiction  of  the  same  subject,  the  court  which  first  obtains  Jurisdio- 
tion  will,  with  some  well-recognized  exceptions,  retain  it  to  the  end  of  the  contro- 
versy, either  to  the  entire  exclusion  of  the  other,  or  to  the  exclusion  so  far  as  to 
render  the  latter's  decision  subordinate  to  that  of  the  court  first  obtaining  juris- 
diction, and  it  is  immaterial  which  court  renders  the  first  judgment  or  decree. 
lb. 

23.  Baice— Exceptions.— The  exceptions  to  the  rule  that  priority  of  jurisdiction 
controls  priority  of  decision  are,  first,  where  the  same  plaintiff  has  asked  in 
different  suits  a  determination  of  the  same  matter ;  and,  second,  where  tlie  cases 
are  upon  contracts  or  obligations,  which,  from  their  nature,  are  mergt^d  in  the 
Judgment  rendered,  the  subject  upon  which  the  first  suit  is  founded  having  thus 
ceased  to  exist.    lb, 

24.  Decbee  Canoelino  Fobobd  Instbtjuemt— Effect  of. —The  decree  of  a  circuit 
court  of  the  United  States  canceling  a  forged  marriage  contract,  may  be  used  to 
stay  the  enforcement  of  judgments  for  property  rights  recovered  upon  such  con- 
tract in  a  subsequent  suit  in  a  state  court.    lb. 

25.  Sbcitok  720  of  the  Bbvibed  Statutes  CoirsTBtTED. —Section  720  of  the  Berised 
Statutes,  prohibiting  injunctions  by  any  court  of  the  United  States  to  stay  pro- 
ceedings in  a  state  court,  does  not  apply  where  the  federal  court  has  first  obtained 
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Jnriadiction  of  the  mibjeot-mfttter  of  the  prooeedings,  and  of  the  purties  in  the 
Btate  court.  Thif  seotioii  moBt  be  oonstnied  in  connection  with  section  716  of 
the  Bevised  Btfttntee,  which  provideB  that  the  federal  coorta  ahall  have  power  to 
issue  all  write  which  may  be  necessary  for  the  exercise  of  their  reepeotlTe  JoriA- 
dictions,  and  agreeable  to  the  usages  and  principles  of  law.    Ih. 


ESTOPPEL. 

1.  EffroppEL  BT  Yebdiot.— An  estoppel  l^  verdict  occurs  where  each  of  two  causes 

of  action,  though  not  identical,  include  some  identical  fact  or  circumstance,  and 
there  is  a  verdict  and  Judgment  in  an  action  on  one  of  them  whereby  the  parties 
are  estopped  to  allege  anything  concerning  such  fact  or  circumstance  contrary 
to  such  verdict.     United  States  v.  Schrieider,  296. 

2.  Ybbdict  IK  ▲  Cbuqkal  Aotion  does  not  Estop  Pabties  in  ▲  Civil  Action.— 

A  verdict  in  a  criminal  action  between  the  United  States  and  S.,  which  necessarily 
negatives  the  allegation  in  the  statement  of  the  cause  of  action,  that  S.  waa 
**a  wholesale  dealer  in  malt  liquors,"  does  not  estop  the  United  States  from 
alleging  that  fact  in  a  civil  action  against  S.  to  recover  the  special  taxes  due 
from  him  as  such  dealer.    26. 


Bee  EQumr. 


FEES  AND  COSTS. 

1.  Costs— In  Habeas  Cobpus  Pbooeedino— Revised  Statutes,  United  States, 
Section  828. — An  application  for  a  writ  of  habeas  corpus  is  a  proceeding  sui  gen- 
arts,  and  the  provisions  of  the  Bevised  Statutes,  United  States,  section  827,  regu- 
lating the  fees  of  clerks  of  the  circuit  and  district  courts,  do  not  govern  in  the 
taxation  of  costs  in  such  proceedings.    In  re  Moy  Ghee  Kee,  121. 


FBAUDULENT  CONYETANOB. 

1.  Fbaudttlent  Convetanoe.— The  grantee  in  a  conveyance  of  real  property  by  aa 

insolvent  debtor,  having  paid  at  least  three  fourths  of  its  cash  value  therefor, 
by  the  redemption  of  certain  wheat  warehouse  receipts  of  the  grantor,  concern- 
ing  which  he  was  then  liable  to  a  criminal  prosecution,  and  the  discharge  of 
certain  obligations  on  which  he  was  surety.  Held,  that  the  circumstances  do 
not  warrant  the  conclusion  that  the  conveyance  was  made  or  taken  with  intent 
to  hinder,  delay,  or  defraud  creditors.    Need  v.  Foster,  237. 

2.  Same.  — A  conveyance  by  an  insolvent  debtor  of  a  block  of  brick  buildings  for  the 

alleged  consideration  of  the  surrender  of  six  notes  of  the  grantor  for  the  princi- 
pal sum  of  $16,000,  payable  to  the  grantee,  which  notes  are  in  fact  without  con- 
sideration. Held,  that  the  conveyance  was  voluntary  and  therefore  fraudulent^ 
as  against  the  creditors  of  the  grantor.    lb. 


FBAUDULENT  MABBIAOE  CONTRACT. 

1.  Teansfeb  of  Pbopebty  Pendino  Suit.— The  transfer  of  the  property  of  the 
plaintiir  in  a  suit  to  cancel  a  forged  marriage  contract  while  such  suit  is  pending 
does  not  abate  it,  if  the  plaintiff  retain  a  right  during  his  life  to  claim  the  rente 
and  profits  thereof,  and  the  purchasers  or  beneficiaries  under  such  transfer  are 
entitled  to  the  benefit  of  the  decree  rendered  in  such  suit  canceling  the  contract, 
to  protect  the  property  from  claim  made  under  or  by  virtiie  of  it.  Bhwnm  y» 
Tetry,  887. 


omBUi  LhJXD  oraiai. 

L  OovMBnoim  ow  m  Qihieal  I<Aia>  Onracs*— Baouumni  bt.'— The  regnli" 
tlon  of  Maroh  18, 1975,  made  hj  the  commierioner  of  the  genenl  land  ofl&oe 
eoDoendng  the  cfaanoter  end  qnentnm  of  eridenoe  to  be  ftunlebed  the  sarvejo^ 
general,  with  eeleeiionf  of  land  niade  hf  the  agent  of  tiie  state,  aa  swamp,  under 
the  aot  of  Harah  12, 1880,  ia  an  appropriate  regulation  of  that  sobject,  and  ontfl 
the  eontrary  appears,  it  ia  presnmed  to  haTB  been  made  under  the  direction  and 
with  the  sanction  of  the  seeretaiy  of  the  interior,  and  has  the  force  and  eOeet  of 
law.    Unit9d  8laU$  r.  Bamhofi,  126. 

L  FoBOiD  AnxDATiT.— ▲  foripBd  alBdaTit  is  within  the  porriew  of  section  5418  of 
the  BoTised  Statates,  when  it  appears  therefrom  or  in  connection  with  extraafioos 
ctoenmstanoea,  alleged  in  the  indictment^  that  it  maj  be  need  to  defrand  the 
United  States,  as  alleged.    lb. 

8.  BfxnsHOB  or  XHB  OHASiisnB  ov  Swamp  liAxn  SxiAoxED  BX  THB  Statb. — AnaiB> 
darit  may  be  naed  as  eridenoe  under  the  regulation  of  Maroh  IS.  1875,  to  prove 
the  character  of  lands  selected  bj  the  state,  as  swamp  and  overflowed,  under  the 
aot  of  Xaj  18, 1880,  whether  made  befne  or  alter  soch  sekction;  and  if  made 
before,  and  presented  to  the  gOTemor  for  his  consideration  in  making  such  aaleo* 
tion,  the  presumptton  is  that  he  transmitted  the  same^  with  tbs  eeleetioii  to 
which  it  relates,  to  the  sarri^Tor-gBneraL    ib. 

4.  Bboulaiioms  or  Juax  80  ajkd  Skptbhbbb  1, 1880.— The  regulattoos  of  June  80 
and  September  1, 1880,  by  which  the  land  department  of  the  United  States,  in 
ooi^unction  with  the  state,  undertook  by  means  of  sgento  in  the  field  to  e^ 
amine  the  character  of  the  lands  claimed  by  the  state  under  the  swamp  land  grant 
thereto,  superseded  the  regulation  of  Maroh  18, 1875,  and  thereafter  no  afBdaTit 
could  be  legally  used  before  the  commissioner  or  secretary  of  the  interior  on  the 
consideration  of  the  question,  whether  such  lands  were  swamp  or  not,  other 
than  the  affidsTits  of  the  agents  employed  to  make  such  examination  in  the 
field,  and  therefore  the  affidavito  alleged  in  the  indictment  to  hare  been  forged 
by  the  defendant  could  not  have  been  legally  used  to  defiraud  the  United  States. 
16. 

OUABAKTOB. 
Bee  SoBBTT  abd  OtJiBiirraB. 

HABEAS  COBPUS. 

1.  OosTB— Iir  Habxas  Oobfdb  Pbogekdibo— BxviaBD  STATims,  Uhitbd  Btatbi^ 

SxcnoB  828. — An  application  for  a  writ  of  habeas  corpus  is  a  proceeding  sut  ga^- 
eriM,  and  the  provisions  of  the  Bevised  Btotutes,  United  States,  section  dSft,  regu- 
lating the  fees  of  clerks  of  the  circuit  and  district  courts,  do  not  govern  in  the 
taxation  of  coste  in  such  proceedings.    In  re  Hoy  Chee  Kee,  121. 

2.  Depett  Maimhati  at  ELionoir  fob  a  BBPBBsxRTATnrB  m  CoMOBaaB— Abbbsi 

WrTBDUT  Pbogbss— Pbobablb  Oaubb  or  Abbist.— A  special  deputy  marshal 
of  the  United  States  in  the  course  of  his  duty  made  an  arrest  under  section  9038 
of  the  Bevised  Stetates,  at  an  election  for  a  repreaentetiye  in  Oongrees,  and  took 
the  party  before  a  United  States  commissioner,  where  he  vras  charged  with  aiding 
and  counseling  a  person  to  vote  at  such  election  who  had  no  legal  right  to  Tote^ 
and  discharged  on  bail;  and  immediately  made  a  complaint  against  said  deputy 
before  a  police  Judge,  aoonslng  him  of  the  crime  of  assault  and  battery,  l^ 
assaulting  and  beating  the  complainant,  on  which  a  warrant  of  arrest  vras  issued 
and  he  was  taken  and  Iqdged  in  the  county  jail ;  thereupon  on  the  petition  of  the 
deputy  a  writ  of  habeas  corpus  was  allowed  by  the  district  Judge,  retomable  into 
the  circuit  court,  then  in  sesaion ;  and  from  the  return  to  the  writ  it  I4>peared 
that  the  process  under  whioh  the  Jailer  claimed  to  hold  the  deputy  was  the  said 
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wimnt  of  anreat  Ontheheariiig1ih«o«iiTtf(nmdtliftttiied0paijhAdprobabli 
oftQse,  at  the  time  of  the  arrest  of  the  party,  to  beUeye  that  be  had  committed 
the  crime  of  aiding  and  counseling  a  person  to  Yote  at  such  election,  who  had 
no  right  to  vote  thereat,  and  that  the  alleged  assault  and  battery  with  which  the 
deputy  wss  charged  consisted  simply  in  the  arrest  of  the  complainant  without 
force  or  yiolenoe  for  the  crime  aforesaid.  Held,  that  a  special  deputy  marshal 
appointed  under  section  2021  of  the  Berised  Statutes,  to  keep  the  peace  and 
preserre  order  at  the  polls  at  an  election  for  representatiTe  in  Congress,  is,  as 
i$  such  election,  and  the  erimee  for  which,  under  section  2028  of  the  Beyised 
Statutes,  he  may  make  arrests  without  process,  a  peace  officer ;  (2)  that  a  crime 
is  committed  **in  the  presence"  of  such  deputy,  within  the  provisions  of  said 
section  2022,  when  the  fkcts  that  are  within  his  obflenration  in  connection  with 
what,  under  the  circumstances,  may  be  considered  common  knowledge,  give  him 
probable  cause  to  belieye  or  reasonable  ground  to  suspect  that  such  is  the  case ; 
and,  (8)  probable  cause  or  reasonable  ground  to  suspect,  is  such  a  state  of  fiu>tf 
as  will  constitute  a  defense  to  an  action  for  false  imprisonment  or  malidoui 
prosecution,  and  it  is  sufficient  if  the  fJMts  or  appearances  are  sufficient  to  induce 
a  reasonable  probability  that  all  the  acts  which  constitute  the  crime  hare  been 
done.    In  re  MorriU,  822. 

8.  CiTxzBKBHXP  or  Chdcwb^Habsab  Oobfdb.->  a  child  bom  in  the  TTnited  States 

of  Chinese  parents  is  by  the  rule  of  the  common  law  and  the  fourteenth  amend* 
ment,  a  citizen  of  the  United  States ;  and  when  reetrahied  of  its  liberty  of  loco- 
motion therein,  may  be  deliTexed  therefrom,  on  habeas  corpus,  by  the  proper 
national  court.    In  re  OMn  Xing,  838. 

4.  Habeas  Cobfus.  —A  Chinese  actor  claiming  the  right  to  enter  the  United  States 

must  produce  the  certificate  required  by  section  5  of  the  amended  restriction  act 
of  1884.    In  re  Wo  Jhi  Li,  S65. 

5.  Habxas  Cobpub. — Petitioner  remanded  on  the  ground  that  he  has  failed  to  estaN 

Ush  to  the  satisfiMtion  of  the  court  his  right  to  enter  the  United  States.  In  re 
Tom  Jfun,  867. 

0.  CmzaENB  or  Chzkbsb  Dbsozkt. — A  person  bom  in  the  United  States  of  Chinees 
parents  is,  by  the  rule  of  the  common  law  and  by  force  of  the  fourteenth  amend- 
ment, a  citizen  of  the  United  States,  and  when  restrained  of  his  or  her  liberty 
of  looomotion  therein,  may  be  delirered  therefrom,  on  habeas  corpus,  by  the 
proper  national  court  {Sx  parte  OMn  XUng,  ante,  884;  86  Fed.  Bep.  9Si, 
affirmed.)    In  re  Tung  Sing  Eee,  482. 

9«  EzoLTiBzoH  Aoxs  CoimHBD  TO  SuBjATis  ov  Fobekhi  Powmu— Neither  of  the 
exclusion  acts  of  1882, 1884,  nor  1888,  purport  to  exclude  firom  the  United  States 
the  deeoendants  of  Chinese,  bom  within  the  jurisdiction  thereof.    Ih. 

&  Bauxbekxht  bt  LiaiBLATiyB  Aor.— A  legislatiTe  act  which  undertakes  to  inflict 
the  punishment  of  banishment  or  exile  ftrom  the  United  States,  on  a  citizen 
thereofi  for  any  cause  or  no  cause,  or  because  of  his  race  or  color,  is  a  bill  of 
attainder  within  the  prohibition  of  the  constitution  and  therefore  void.    Ih, 

9.  Omsasm — EzoLuaioir  Act  or  1888 — ComnoinonoN.  ^  The  Chinese  exclusion  act» 

approved  October  1, 1888,  took  eflGBot  firom  its  passage,  and  it  applies  to  all  Chi- 
nese laborers  who  had  departed  from  the  United  States,  and  had  not  in  fact 
returned  and  arrived  in  the  United  States  before  the  passage  of  the  act.  In  re 
Chae  Chan  Ping,  486. 

lOl  Samb—Cobbtatutiowal  Law— Ex  Post  Faoto  Law. —  The  Chinese  exclusion 
sot  of  October  1, 1888,  is  a  valid  act.  It  is  not  unconstitutional  as  being  a  law 
divesting  rights  f  ally  vested  under  the  several  treaties  between  the  United  States 
and  China,  and  the  prior  restriction  acts  of  1882  and  1884,  to  which  it  is  supple- 
mental, or  as  being  an  ex  poet  faoto  law.    lb, 

11.  Saiob— Oblxoatiob  of  Comtbaotb— Cbbtifioatbb  ubbkb  Act  of  1882.— Cer* 

tificates  issued  under  the  restriction  acts  of  1882  and  1884  are  not  contracts 

,  |)stween  the  United  States  and  the  Chinese  laboreni»  to  whom^th^  are  respect* 
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iyely  iasaed.  They  are  issaed  is  eTideDce  to  identify  partiet  entitled  to  prirQsgBB 
provided  for  in  onr  treaties  with  China,  and  actn  passed  to  give  them  efiecL    lb. 

12.  Baxb— Tbrahes — Acts  of  Conobess— Repeal.  ~  With  respect  to  matten 
proper  for  congressional  legislation,  treaties  and  acts  of  Congress  stand  upon 
an  equal  footing  as  parts  of  the  supreme  law  of  the  land,  and  a  later  inoonsisteDt 
provision  in  either  repeals  the  earlier  in  the  other.    lb. 

18.  CHznsB — ExoLUfiBon  Acr  or  1888  ~  Depabtube  fbom  Uioted  States. — Chinees 
■uhjects  purchasing  through  tickets,  and  embarking  in  an  American  vessel,  from 
one  American  port  to  another,  who  do  not  leave  the  vessel  when  she,  having 
leave  to  do  so,  touches  at  a  foreign  port,  have  not  departed  from  the  United 
States  within  the  meaning  of  the  Chinese  exclusion  set  of  Congress  of  October 
1, 1888.    Jn  re  Tong  Wah  Atcifc,  497. 

14.  Chdiesb — Exclusion  Act  of  1888 — Chikese  Seaxev. —A  Chinese  laborer,  who 
ships  on  an  American  vessel  at  an  American  port,  for  a  round  voyage,  and  who 
does  not  land  at  any  foreign  port,  but  remains  on  board  until  the  royage  is  com- 
pleted, does  not  depart  from  the  United  States  within  the  meaning  of  the  exela- 
sion  act  of  October  1, 1888.    In  re  Jack  Sen,  510. 

15.  Chinese  Childbbn  Bobe  ut  United  States— 'CrnzEMBip — Foubteebtb 
AxEMDicENT.  — Apsrsou  bom  in  the  United  States  of  Chinese  parents  residing 
therein,  and  not  engaged  in  any  diplomatic  or  official  capacity  under  the  govern- 
ment of  China,  or  other  foreign  power,  is  bom  subject  to  the  jurisdiction  of  the 
United  States,  and  he  is  a  citizen  thereof,  under  the  fourteenth  amendment  to 
the  national  constitutioiL    In  re  Wy  Shing,  590. 

16.  Saice — ExcLUSiOff  Acts — Coestbuctioe. — The  Chinese  restriction  acts  of  1882 
and  1884,  and  the  exclusion  act  of  1888,  are  not  applicable  to  dtiEens  of  the 
United  States,  though  of  Chinese  parentage.    lb, 

17.  CoNSTrrunoNAL  Ijaw — Bightb  of  Citizees.  —No  oitiEen  can  be  excluded  ftom 
the  United  States,  except  in  punishment  for  crime.    lb. 

HOMICIDE. 

See  JuBisDicTiOM. 

HUSBAND  AND  WIFE. 

L  Sams— Pbopebtt  Rights  against  Husband.— The  right  of  action  to  cancel  a 
marriage  contract,  nhicb,  if  gemiine,  aud  followed  by  the  requisite  consumm** 
tion  SH  montioned  above,  wuiild  create  ri^'hts  in  the  property  of  the  alleged  hus- 
band, survives  to  his  exeuutor  or  administi*ator.    Sliaron  v.  Terry,  387. 

INDUNS. 

1.  Umatilla  Indians  —  Rules  fob  the  GcfVEBNsrEST  of.  —  The  President  is  author- 
iz(^d  by  the  ticuty  of  Juub  9,  18a3  (12  8tat4}.  948),  and  the  Revised  Statutes  (sees. 
441,  ii.'2,  4()3) ,  to  wake  rules  for  the  p^overiiment  of  the  Indians  on  the  Umatilla 
reHervuiioii,  iiiclndiiig  the  establiBhment  of  an  Indian  court  and  police,  and  the 
deiiuition  of  *'  Iiidiaii  oil'euHeH,"  aud  the  measure  of  punishment  therefor.  United 
StttfS  V.  Chip^'X,  349. 

S.  MiBDEMEAXoB  INCLUDES  Adultebt.  —  The  term  "misdemeanor,**  as  used  in  num- 
ber 9  of  the  ruk'H  promulgfd  by  the  secretary  of  the  interior  on  December  % 
1882,  for  the  government  uf  the  Indians  on  tlie  Umatilla  and  other  reservations, 
includes  **  adultery."    lb. 

8.   CBIME  AGAINSr  THE  UmTED  STATES  —  SECTION  5401   OF  THE  REVISED  STATUTES. 

—  An  Indian  Monian  arrested  by  the  Indian  police  on  the  Umatilla  reservation 
on  a  cliar^'t:  uf  a^lultery  committed  thereon,  was  committed  to  the  Indian  jail 
for  trial  before  the  "  court  of  Indian  oiTenses,"  sad  while  so  committed  was 
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oaed  and  set  at  liberty  by  the  defendants.  Held,  that  they  thereby  committed 
the  crime  of  rescue,  as  defined  by  section  5401  of  the  Bevised  Statutes,  by  forci- 
bly setting  a  person  at  liberty  who  wsfi  committed  for  *'a  crime  against  the 
United  States."  lb. 
4.  Indians— HoMioiDx — Statutes— Noncx.— Act  of  Congress,  March  8,  1885» 
provides  that  '*  immediately  upon  and  after  the  passage  of  this  act  all  Indians 
committing  against  the  person  or  property  of  another  Indian,  or  other  person, 
any  of  the  following  crimes,  namely,  murder,  manslaughter,"  etc.,  shall  be  sub- 
ject to  the  same  laws,  and  tried  in  the  same  courts,  as  are  all  other  persons. 
Held,  on  indictment  of  Indians  for  the  killing  of  another  Indian,  in  obedience 
to  tribal  resolutions,  that  it  was  no  defense  that  defendants  never  had  notice  of 
the  statute.    United  States  t.  Whaley,  548. 

INDIAN  RESERVATIONS. 

1.  Indiasb— Tradiko  or  ths  Indian  Countbt— Abandonino  Rxskbyatiok— 
Klaicath  Bessbyation.  —  By  act  of  Congress  of  April  8, 1864,  the  President  was 
authorized  to  set  apart  not  exceeding  four  tracts  of  land  in  California  for  Indian 
reservations,  and  in  his  discretion  to  include  therein  existing  reservations.  The 
lands  in  existing  reservations  not  thus  retained  were  to  be  sold  as  therein  pro- 
vided. Four  reservations  were  accordingly  set  apart,  among  which  the  pre- 
viously existing  Klamath  reservation  was  not  included ;  but  possession  of  the 
latter,  which  contained  about  forty  square  miles,  and  on  which  were  about  two 
hundred  Indians,  was  retained  by  the  United  States,  and  some  steps  were  taken 

*  towards  its  disposition.  Held,  that  the  Klamath  reservation  was  not  "Indian 
country"  within  the  meaning  of  the  Bevised  Statutes,  United  States,  section 
2138,  prescribing  the  penalty  for  unlicensed  trading  in  the  Indian  country. 
United  States  v.  Itising  SUu-  Tsa,  298. 

INDICTMENTS. 

» 

Bee  Cbiuxs. 


INJUNCTION. 
See  EQUITY. 

JUDICIAL  SALES. 

1.  Judicial  Bale — Tttlb  of  Pubchaseb. — The  purchaser  at  a  Judicial  sale  acquire! 
only  the  present  interest  of  the  judgment  debtor.  No  after-acquired  title  is  af- 
fected by  such  a  sale.  The  sheziff 's  deed  can,  at  most,  only  have  the  operation 
of  a  quit-claim  deed  in  the  strictest  sense.    Hamilton  v.  8,  If.G,d.  S.  M.  Co,,  113. 

JUDGMENTS. 

L  NoncB  IN  SxTMMONS  in  a  Suit  to  Enfoboe  the  Lien  of  a  Mobtqaoe.— A  suit 
to  enforce  the  lien  of  a  mortgage  is  not  one  to  recover  money  or  damages  only, 
and  therefore  the  notice  inserted  in  the  summons  must  be  according  to  the  direc- 
tion in  subdivision  2  of  section  58,  Comp.  1887.    Swift  v.  Meyers,  583. 

2.    JUDOMENT    OF    StATE    CoUBT   IN    THE    NATIONAL    COUBT,   SiTTINO   IN   THE   SAME 

State.  — The  judgment  of  a  state  court  may  be  collaterally  questioned  or 
attacked  in  a  national  court,  sitting  in  the  same  state,  for  a  want  of  jurisdiction 
over  the  subject-matter,  or  of  notice  to  the  defendant,  the  same  as  if  it  was  a 
Judgment  of  a  oourt  of  another  state.    /&• 
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9.  BtJiT  TO  Emfobob  tbb  Lixn  ov  ▲  MoBTQioB.— A  loit  to  enfoioe  the  ISsa  of  a 
mortgage  by  the  sale  of  the  property  ie  in  the  nfttore  of  a  prooeeding  in  ran,  and 
In  caee  the  mortgagor  or  hia  saooeaaor  in  intereat  is  a  non-resident  or  not  found. 
■0  that  he  cannot  be  personally  aerred  with  prooeaa,  in  the  state,  the  oonrt  maj 
decree  a  sale  of  the  property  on  each  anbstltnted  or  oonstmctiTe  aerrioe  of  pn^ 
cess  on  the  mortgagor  as  the  legislatnre  may  proylde;  bat  in  sneh  case  then  is 
no  presumption  in  favor  of  the  Jurisdiction  of  the  oonrt,  and  unless  the  record 
■hows  a  oompUanoe  in  all  essential  particulars  with  the  statute  authorizing  sodi 
■errice  its  deoree  is  null  and  TOid.    lb, 

4k  Oabs  in  Jrx>OMBRT.~A  statute  of  Oregon  (Oomp.  1887,  sea  M)  proridei  thai  If 
a  defendant  in  a  suit  cannot  be  found,  serrioe  of  the  summons  may  be  made  by 
deliTering  a  copy  of  the  same  "to  some  person  of  the  family  ....  as  the 
dwelling-house  or  usual  plaoe  of  abode  of  the  defendant"  In  a  suit  to  enfoiee 
the  lien  of  a  mortgage  on  property  in  liinn  Oounty,  the  return  of  the  sheziil 
■howed  that  the  defendant  oould  not  be  found,  and  that  a  copy  of  flie  sommoDs 
was  deliyered  to  a  *<  member  "  of  the  family,  "  at  his  usual  place  of  abode  in  said 
(Linn)  county,"  on  which  service  the  court  gave  a  deeree  by  deikult  for  the  sale 
of  ttie  propertjf  under  which  the  defendants  claim.  Sdd,  thai  the  servloe  was 
Invalid  and  the  deeree  of  sale  thereon  null  and  void,  because  the  return  did  not 
•how  that  the  substituted  service  of  the  summons  was  made  at  the  defendanfft 
usual  place  of  abode  in  the  ttaU,  in  whatever  county  it  might  be,  but  on|y  at  Mi 
usual  place  of  abode  in  Linn  County,    lb, 

6b  OoifTBADionEia  a  Bboobd.— i9em52e,  that  the  reeord  of  a  court  cannot  be  eol- 
laterally  Impeached  or  contradicted  except  by  a  suit  in  equity,  brought  fbr  i^ 
purpose  of  setting  aside  a  Judgment,  on  the  ground  that  in  flut  the  oonrt  never 
acquired  Jurisdiction  to  give  the  same.    lb. 

JURISDIOnON. 

!•  Oousn— Natiohal— JxTBiBDionoN— HoMionn— WxTHor  Pbebziud  iftT-TTAMT 
BssEBVATioit.— The  Presidio  military  reservation,  in  the  eity  and  county  of 
-  Ban  Francisco,  is  not  a  plaoe  "under  the  exclusive  Jurisdiction  of  the  United 
States;"  and  a  homicide  committed  within  the  reservation  is  not  an  olbnso 
against  the  United  States,  within  the  meaning  of  section  5889,  Bevised  Statataa. 
United  States  v.  Bateman,  212. 

2.  Saux.  —a  homicide  committed  within  said  Presidio  military  reservation  la  not 
an  offense  over  which  the  courts  of  the  United  States  have  Jurisdictian.    lb, 

8.    OOTTBTS— JXTBIBDIOnON— OliAOIB    AOAimT     UhITED     STATES— SUBVXlURi    OOBI- 

TRAOTB.— The  act  of  Oongress  of  Karuh  8,  1887  (24  Stats.  505),  provides  that 
where  the  amount  in  controversy  is  between  one  thousand  dollars  and  ten  thou- 
sand dollars  the  drouit  courts  shall  have  conouxrent  Juzlsdlotkm  with  the  oonrt 
of  claims  of  "all  claims  ....  founded  upon  ....  any  law  of  Oongress,  .... 
or  upon  any  contract,  express  or  implied,  with  the  government  of  the  United 
States," etc.;  "claims  which  have  heretofore  been  rejeeted  or  reported  on  ad- 
versely by  any  court,  department,  or  oommiBsion  authorixed  to  hear  and  deter- 
mine the  same  "  being  excepted.  The  complaint  upon  a  surveying  contract  set 
out  that  the  surveyor-general  of  Oalifbrnla  had  approved  the  fleld-notes,  and 
oertifled  them,  as  well  as  the  performance  of  the  work,  but  that  before  be  foi^ 
warded  his  report  to  Waabiugton,  D.  0.,  he  was  instructed  by  the  oommisBiooer 
of  the  general  land  office  to  proceed  no  further  in  the  matter.  Under  the  terms 
of  the  agreement,  thia  report  should  have  gone  to  the  said  commissioner,  and.  if 
approved  by  him,  been  then  referred  to  the  auditor  for  final  allowance  and  pay- 
ment. Eeld,  on  demurrer  to  complaint,  that  the  claim  had  not  been  "hereto- 
fore  rejected  or  reported  on  adversely,"  within  the  meaning. of  the  act,  and  that 
the  drenit  court,  sittiDg  in  California,  had  Jurisdiction,  the  amount  sued  for 
being  between  one  thousand  dollars  and  ten  thousand  dollars.  Baker  v.  t/ndMi 
iStotes,  22L 
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4  XJvrrmD  Statu  Cxbouzt  Gotnm— JTmBDionoifAL  AMomrr.^  Under  the  act  of 
Blaroh  8, 1875  (Bapp.  Bey.  Stats.  173),  the  dioait  oonrte  have  no  Joriadietion  of 
an  action  to  reoover  mon^  or  property  wherein  the  United  States  are  plaintiflb, 
unless  the  amount  or  Tslue  of  the  matter  in  oontroversy  ezioeeds  the  sum  of  Ave 
hundred  dollars,  ezclusiYe  of  costs.  Ohited  States  ▼.  Bv^^ftMnter,  280. 
6.  OntoDn  Cotjbtb— JuBiSDioTioirAL  AMomrr.  —  Under  the  aot  of  March  8,  1887 
(24  Bey.  Stats.  553),  the  United  States  droait  courts  hare  no  Jurisdiction  of  an 
action  to  reooyer  money  or  property  wherein  the  United  States  are  i^aintiflb, 
unless  the  amount  or  yalue  of  the  matter  in  oontroyeny  exceeds  the  sum  of  two 
thousand  dollars,  exduaiye  of  costs.    United  Staiee  y.  Bt^ffiruuter,  288,  284. 

4.    CoUBTB^FXDKBAIi^  OlBOUIT^ JUBIBDIOTIOK—  OlTHlUMlIP  —  CoBFOBATIOirB.  — 

Under  the  act  of  Congress  of  ICaroh  8, 1887,  proyiding  that  the  United  States 
circuit  courts  shaU  haye  original  cognizance  of  a  oontroyersy  between  oitisens  of 
a  state  and  foreign  states,  eitiaens,  or  subjects,  but  that  no  dyil  suit  shall  be 
brought  before  such  courts  except  in  the  district  whereof  the  defendant  is  an 
inhabitant,  a  dtiaen  of  Mexico  cannot  sue  a  Connecticut  corporation  in  the 
United  States  dreoit  court  for  the  southern  district  of  Oalifomia,  although  the 
corporation  has  sa  olBos  and  managing  agent  in  that  district.  Denton  y.  Iwu 
Co.  ofMexicOt  865. 

7.   JUBIBDIOTIOM  OF  EqTTITY  IN  PlBSONAH  ABD  UkDSB  THE  AOT  OV  1887.— A  COUrt 

of  equity  has  Jnrisdiotlon  of  suit  to  compel  the  spedfic  performance  of  a  contract 
to  conyey  land,  without  reference  to  the  locality  of  the  same ;  and  this  court  has 
Jurisdiction  under  the  aot  of  1887  of  a  suit  agdnst  the  United  States  to  compel 
the  issue  of  a  patent  to  a  purchaser  of  timber  land  under  the  act  of  1878,  although 
the  same  is  situated  in  Washington  territory.    Montgomery  y.  United  Staiest  884. 

8.  JusiBDiOTiON  TO  Oahoel  Foboxd  Mabsllos  Coktbaot— Monex  Value.— The 

droult  courts  of  the  United  States  haye  jurisdiction  to  cancel  a  written  contract 
of  marriage  on  the  ground  of  its  forgery.  Such  contract,  if  genuine,  and  fol- 
loweil  he  requisite  consummation,  imposes  upon  the  husband  from  its  date 
the  obLoAUon  to  support  the  wife,  and  confers  upon  the  wife  certain  rights  in 
bis  property,  and  such  obligation  and  rights  measure  the  sxun  or  yalue  of  the 
matter  in  dispute  in  a  suit  to  cancel  such  written  contract,  within  the  meaning 
of  the  acts  of  Congress  requiring  a  certain  yalue  to  such  matter  In  order  to  giye 
the  circuit  courts  of  the  United  States  jurisdiction.  Where  the  controyerqr  is  not 
respecting  the  amount  or  yalue  in  dispute,  such  amount  or  yalue,  when  necessary 
to  the  Jurisdiction,  may  be  shown  by  the  eyidence  produced  in  the  case,  or  by  aifi- 
davitB  filed  when  the  question  of  jarisdiotion  is  raised.    8haron  y.  7}eny,  8B7. 

9.  JnusDionox— FiBST  Surr  Coxmexged.— Where  the  Jurisdiction  of  the  circuit 

court  of  the  United  States  has  attached  in  a  suit  brou^t  by  a  dtizen  of  a  state 
otiier  than  that  in  which  the  court  is  held,  the  right  of  the  plaintiif  to  proseouta 
bis  suit  in  such  court  to  a  final  determination  there  cannot  be  arrested,  defeated, 
or  impaired  by  any  subsequent  action  or  proceeding  of  the  defendant  respecting 
the  same  subject-matter  in  a  state  court.    1  h, 

H).  OouBT  FzBST  Obtainxeo  Jubibdictxon,  Betaiks  It.— Where  different  courts 
may  entertain  jurisdiction  of  the  same  subject,  the  court  which  first  obtains 
Jurisdiction  will,  with  some  well-recogniaed  exceptions,  retain  it  to  the  end  of 
the  controyerqr*  dther  to  the  entire  exclusion  of  the  other,  or  to  the  exclusion  so 
fsr  ss  to  render  the  tatter's  deddon  subordinate  to  that  of  the  court  first  obtain- 
ing jurisdiction,  and  it  is  imniAterial  which  court  renders  the  ilrst  Judgment  or 
decree.    Jh, 

1^  Saxb—Exobftzohs.-- The  exceptions  to  the  rule  that  priority  of  Jurisdiction 
controls  priority  of  decision  are,  Jirst,  where  the  same  pldntiff  has  asked  in 
diiferent  suits  a  determination  of  the  same  matter ;  and,  eeoond,  where  tlie  oases 
are  upon  contracts  or  obligations,  which,  from  their  nature,  are  merged  in  the 
Judgment  rendered,  the  sabjeot  npou  whioh  the  flnt  rait  ii  founded  haTing  ttuu 
oeased  to  exist,   lb. 
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12.  Dbobxb  CAKGSLDia  FosaxD  Ihstbuvknt— Effect  of.— Tbe  deeree  of  a  circuit 
oonii  of  the  United  States  eanoeling  a  forged  marriage  contract,  may  be  used  to 
•tay  the  enforcement  of  judgments  for  property  rights  recoTered  upon  such  oon- 
traot  in  a  snbseqnent  soit  in  a  state  court.    Jb, 

IS.  National  Coubts— Oases  Amsmo  uin>XB  Bxtbmux  Lavs — JuBssmciioKAx. 
Akoukt.— Clause  i,  section  629,  Bevised  Statutes,  was  not  repealed  by  the  act 
of  March  S,  1875  (18  Stats.  470),  or  by  the  act  of  March  S,  1887  (24  Stats.  552), 
defining  the  Jurisdiction  of  the  circuit  courts,  and  these  courts  have  jurisdietiaa 
in  suits  arising  under  roTenue  la?rs,  although  the  amount  in  dispute  is  less  than 
two  thousand  dollars.    Amea  r.  Eager,  473. 

14.  SuBDiYisioN  1  OF  Bboixoh  568  OF  TEE  BsTiBED  Statdteb.— This  statuto  does 
not  confer  Jurisdiction  on  the  district  courts  of  any  crime  not  otherwise  defined 
by  some  statute  of  the  United  States.     United  States  ▼.  Lewis,  532. 

15.  CoKMoif-LAW  OBnas.— Ths  courts  of  the  United  States  have  no  common-lav 
juriBdiction  in  criminal  cases.    /&• 

16.  Assault  on  the  High  Seas. — An  assault  with  a  dangerous  weapon  on  the  high 
seas  is  not  a  crime  sgainst  the  United  States,  unless  committed  on  board  aa 
American  vessel  as  proTided  in  section  5346  of  the  Bevised  Statutes.    lb. 


KLAMATH  INDIAN  RESEBVATION. 
Bee  IxDUS  Bebebyatiok. 

MENS  OF  JUDOMENTS. 
See  Eqititx. 

LIMITATIONS,  STATUTE  OF. 

L  Limitation  of  Aonoira— Estoppel  to  Plead  Statdte— Egum.— The  fact 
that  a  debtor  adds  a  name  to  his  real  name,  removes  to  another  state,  and  re- 
mains in  such  state  under  his  assumed  name  until  the  cause  of  action  against 
him  on  the  demand  is  barred  by  the  statute  of  limitations,  siTords  no  ground, 
under  the  statute  of  limitations  of  California,  for  enjoining  the  debtor  from  set- 
ting up  the  statute  of  limitations  as  a  bar  to  sn  action  at  law  to  recover  on  the 
demand.    Chemical  Nat,  Bk,  v.  Kissane,  20. 

2.  Save— In  EQumr.— The  statute  of  limitations  of  California  applies  to  suits  in 
equity  as  well  as  actions  at  law.    lb. 

8.  Same.— The  statute  of  limitations  of  California  provides  for  every  exception  to 
the  running  of  the  statute  intended  to  be  allowed,  and  every  case  wherein  the  time 
for  the  running  of  the  statute  is  postponed  beyond  the  time  prescribed  by  the 
general  provisions  of  the  act.  These  exceptions  are  as  available  at  law  as  in 
equity,  and  the  remedy  at  law  being  complete,  there  ie  no  ground  for  equitable 
relief,    lb. 

4.  LxMirATioNS  OF  Actions  —San  Fbanoisoo  Land  Titles. —The  act  of  Congress  of 

July  1, 1864  (13  SUts.  333,  sec.  5) ,  granting  landsiwithin  the  charter  limits  of  1851 
to  San  Francisco,  for  certain  purposes,  vested  a  perfect  title  without  a  patent, 
and,  as  to  titles  derived  under  the  act,  the  statute  of  limitations  began  to  run 
from  the  time  of  its  passage.    Le  Koy  v.  Doe,  80. 

5.  Idem— Limitaizon  on  Pbosboution  fob.  —The  crime  defined  in  section  5440  of 

the  Bevised  Statutes  is  composed  of  the  conspiracy  and  an  act  done  in  pursuance 
thereof,  and  as  soon  as  the  one  is  formed  and  the  other  committed,  the  crime  is 
consummated,  and  the  statute  of  limitations  begins  to  run  against  a  prosecutioii 
therefor ;  and  in  three  years  thereafter  the  bar  is  complete.  United  States  ?. 
Ot00n,63, 
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of  a  mining  claim,  in  order  to  reet  a  title  onder  the  atatute  of  limitations,  most 
be  open,  notorioaa,  ezolosiye,  and  oontinnoiii,  and  not  a  loose,  uncertain, 
aerambling,  and  mixed  poaseuion.    BamiUon  y.  S,  N.  Q,  d  8.  M.  Co.,  118. 

7.  Minis  jlsd  Minino— Adtsbss  Oiadu — Pubzjgatxon  of  Notice. —Under  an 

application  for  a  patent  for  mining  ground,  under  aections  2826  and  2326,  Berised 
Statutes,  unless  adyerse  claims  are  filed  with  the  register  and  receiver  of  the 
proper  land  ofl&oe  within  sixty  days  after  the  first  publication  of  the  notice,  such 
adyerse  claims  are  waiyed,  and  the  applicant  is  entitled  to  a  patent  upon  the 
payment  to  the  proper  officer  of  the  statutory  fees  and  costs,  and  it  shall  there- 
after be  assumed  that  no  adyerse  claim  exists ;  and  thereafter  no  objection  from 
third  parties  to  the  issue  of  the  patent  shall  be  heard,  except  that  it  be  sho?m 
that  the  applicant  has  failed  to  comply  with  the  terms  of  the  statute.    lb. 

8.  Bams.— The  interest  or  title  obtained  by  a  purchaser  at  a  constable's  sale  prior 

to  the  expiration  of  the  publication  of  the  notice  is  an  adverse  claim,  which, 
unless  filed  as  the  statute  proyides,  is  waiyed.    Jb, 

9.  Saxb.— The  statute  makes  such  a  proceeding  regularly  prosecuted  when  the 

period  of  notice  is  completed,  without  the  presentation  of  an  adverse  claim  abso- 
lutely conolosive  against  advene  claims.  The  proceeding  is  in  the  nature  of  a 
proceeding  in  rem,  and  is  binding  upon  all  the  world,  so  far  as  any  unpresented 
adverse  claims  are  concerned.    Ih, 

10.  Bakb— LixiTAnoir  of  Acnoim—BinnnNO  of  Btatute. —An  action  begun  May 
18, 1885,  to  enforce  such  trust,  the  relocation  having  been  made  January  1, 1888, 
is  not  barred  by  the  statute  of  Nevada  limiting  to  two  years  the  time  for  com- 
mencing an  action  to  recoyer  a  mining  claim,  where  tiiere  was  no  intimation 
that  defendant  denied  the  trust  until  May  29, 1888,  when,  in  answer  to  one  who 
delivered  a  messsge  from  complainant  in  relation  to  a  sale  of  the  mines,  he  said 
that  he  had  relocated  the  whole  mine  in  his  own  name,  but  if  a  sale  was  made 
he  would  do  the  square  thing  by  his  associates.    Sunt  y.  Fatchin,  804. 

11.  Sams— Failuse  to  Br  up  Advxbse  Claim.— Where  defendant,  after  relocat- 
ing a  mining  claim  in  his  own  name  for  the  benefit  of  himself  and  associates, 
and  after  action  brought  to  enforce  the  trust,  applies  to  enter  the  land  as  mining 
ground,  advertises  in  pursuance  of  the  statute,  and,  no  protest  having  been  made, 
pays  the  purchase  money,  and  has  a  certificate  of  entry  issued  to  him,  the  com- 
plainant's right  is  not  concluded  by  the  certificate,  though  he  does  not  set  up  an 
adverse  claim,  and  bring  suit  to  establish  his  right  within  the  time  allowed  by 
Btatute,  as  his  title  is  not  adverse  to,  but  a  part  of,  that  upon  which  the  certificate 
was  obtained.    lb. 

12.  Btatute  of  Liicitatiomb. — In  a  suit  to  collect  a  judgment  against  an  insolyent 
corporation  from  a  stockholder  thereof,  the  statute  does  not  commence  to  run 
against  the  judgment  creditor,  and  in  fayor  of  the  stockholder,  until  the  entry 
of  the  judgment.    Powell  y.  Or,  By.  Oo.,  686. 

IS.  Ldotatiok  of  Aotioks— PLBADiNa  AMD  Pboof.— The  plea  of  the  statute  of 
limitations  impliedly  admits  the  existence  of  the  demand,  and  the  burden  of 
proving  a  bar  by  the  statute  is  on  the  party  pleading  it,  as  in  the  case  of  a 
plea  of  payment.  Held,  accordingly,  that  where  a  portion  of  a  demand  is 
claimed  to  have  been  barred,  the  party  so  claiming  must  proye  the  specific 
amount;  mere  proof  that  some  portion  is  barred,  not  showing  the  amount,  is 
not  sufficient  to  establish  that  the  bar  of  the  statute  applies  to  any.  In  the  case 
of  a  running  account,  embracing  only  one  entire  transaction  of  liability,  the 
bar  only  attaches  from  the  date  of  the  last  item.    Borland  y.  Baven,  551. 


UEASURE  OF  DAMAGES. 

Bee  Thads-Mabis. 
Xm.  Bawt.— 48. 
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mexioak  obants. 

1.    TxjBtAO  LaFSS  —  MSZICAH   GiLOTB  —  PATEyiB  — BOUKDABT — Ov  8eA   ShoI 

Where  a  patent  oonflrming  a  Mexican  grant  describes  the  land  as  foUowa: 
"Beginning  on  the  sea-shore  at  station  nnmber  81  of  the  Ballona  Bancbo,"  tte 
put  of  the  soirey  annexed  to  the  patent  representing  this  common  comer  of 
the  two  ranchos  as  commencing  on  the  sea-shore,  it  is  to  be  constmed  that  the 
land  is  at  that  point  bounded  by  the  sea,  i.  e.,  ordinary  high-water  mark.  Jomet 
T.  Martin,  81i. 
2.  Bake— CAiJiS— LooATioH  or  Linb.— Under  a  description  of  a  rancho  in  part 
as  follows :  **  Thence  south  il  degrees  and  16  minutes  east,  ....  at  40  chains 
and  89  links,  Santa  Monica  bath-house  on  the  left,"  etc,  the  left  being  within  the 
rancho,  a  line  cutting  through  the  Santa  Monica  bath-house,  leaving  more  than 
twenty  feet  of  it  outside  of  the  rancho,  is  not  a  tnie  location  of  the  boundary  of 
the  rancho.    lb. 


MTLTTART  BESEBYATION. 
Bee  PsniDio ;  JuxmnonoH. 

MINES  AND  MININO. 

1.  MiKSB  AKD  Mnrmo— LooATioM  of— Biohtb  Umdsb.— The  locator  of  mining 

ground  under  the  United  States  Beyised  Statutes,  prior  to  the  actual  payment 
of  the  purchase  money,  and  the  reception  by  him  of  the  receipt  therefor,  issued 
by  the  register  and  receiver  of  the  proper  land  office,  possesses  a  mere  privilege 
to  purchase  the  property,  and  a  constable's  sale  of  the  mine  before  payment 
only  pauses  that  privilege.  If  the  sale  is  valid,  the  purchaser  can  oniy«t<'p  into 
the  shoes  of  the  execution  debtor,  and  thereby  obtain  a  right  to  go  on.  perform 
the  necessary  acts,  pay  the  purchase  money,  contest  the  rights  of  other  adverse 
claimants,  and  make  the  entry  and  receive  the  certificate  of  purchase  himself. 
If  the  Judgment  debtor  subsequently  performs  these  acts  and  receives  the  title 
firom  the  government,  a  new  and  further  title  becomes  vested  in  the  judgment 
debtor,  which  does  not  pass  by  virtue  of  the  officer's  deed,  ffamilton  v.  &  If. 
G,  it  S,  M.  Co,,  118. 

2.  Public  Lands— Titlx  to  —  Patment  —  Beoeift.  —  A  party  having  paid  the 

purchase  money,  and  received  the  certificate  of  purchase,  is  the  owner  of  the 
land.  The  United  States  has  ceased  to  have  any  pecuniary  interest  in  it.  It 
holds  the  naked,  dry,  legal  title  for  the  holder  of  the  certificate.    26. 

8.  Same.  —  Such  a  certificate  of  purchase  cannot  be  collaterally  assailed,    lb, 

4.  LtMirATioNB  OF  AcrioNB— MooNa  Claim— Advxbse  Possession. — Po88e88i<» 
of  a  mining  claim,  in  order  to  vest  a  title  under  the  statute  of  limitations,  must 
be  open,  notorious,  exclusive,  and  continuous;  and  not  a  loose,  uncertain, 
scrambling,  and  mixed  possession.    J&. 

6.  Mines  and  Mdono — Advebse  Claims —Publication  of  Nones. — Under  an 
application  for  a  patent  for  mining  ground,  under  sections  2825  and  2826,  Bevised 
Statutes,  unless  adverse  claims  are  filed  with  the  register  and  receiver  of  the 
proper  land  office  within  sixty  days  after  the  first  publication  of  the  notice,  such 
adverse  claims  are  waived,  and  the  applicant  is  entitled  to  a  patent  upon  the 
payment  to  the  proper  officer  of  the  statutory  fees  and  costs,  and  it  shall  there- 
after be  assumed  that  no  adverse  claim  exists ;  and  thereafter  no  objection  from 
third  parties  to  the  issue  of  the  patent  shall  be  heard,  except  that  it  be  shown 
that  the  applicant  has  failed  to  comply  with  the  terms  of  the  statute.    lb, 

6.  Same.  —  The  interest  or  title  obtained  by  a  purchaser  at  a  constable's  sale  prior 
to  the  expiration  of  the  publication  of  the  notice  is  an  adverse  claim,  which, 
mUess  filed  as  the  statute  provides,  is  waived.    2d. 
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7.  Sakb.— The  statute  makes  snob  a  prooeeding  regularly  prosecuted  when  the 

period  of  notice  is  completed,  without  the  presentation  of  an  adyerse  claim  abso- 
lutely conclusive  against  adverse  claims.  The  proceeding  is  in  the  nature  of  a 
proceeding  in  retn,  and  is  binding  upon  all  the  world,  so  far  as  any  unpresented 
adverse  claims  are  concerned.    Jb. 

8.  Judicial  Sale — Tttlb  of  Pusckaseb.  —The  purchaser  at  a  Judicial  sale  acquires 

only  the  present  interest  of  the  judgment  debtor.  No  after-acquired  title  is 
affected  by  such  a  sale.  The  sheriff's  deed  can,  at  most,  only  have  the  operation 
of  a  quit-claim  deed  in  the  strictest  sense.    1  b, 

9.  Equttt  — Master— Objections   Befobe.— The  general  objection,  "irrelevant 

and  incompetent,"  made  before  the  master  in  an  equity  case,  is  not  sufficiently 
specific  to  be  entitled  to  consideration  upon  the  hearing.    lb. 

10.  Sake — Pbactige — Objeotion  to  Testimont — Akendmemt  or  Pleadings. — 
Where  an  objection  to  the  relevancy  or  competency  of  the  testimony  is  made 
specilio  for  the  first  time  in  the  closing  argument  for  the  complainant  in  an 
equity  case,  the  court  will  permit  the  defendant  to  so  amend  his  pleadings  as  to 
obviate  the  objection,  where  the  testimony  is  before  the  court  showing  a  proper 
case  therefor.    lb, 

11.  Mines  and  Mining — Location  and  Acquisition — Tbuots — Confidential  Bs- 
liATioNS.  — The  owners  in  common  of  mining  claims,  owing  to  difficulty  in  raising 
money  to  pay  the  taxes  and  do  the  labor  required  by  statute  to  prevent  a  forfeit- 
ure of  the  claims,  after  extensive  correspondence  between  complainant,  who  was 
the  principal  owner,  and  defendant,  who  was  acting  as  manager  of  the  mines, 
determined  to  allow  a  forfeiture,  and  let  defendant  immediately  relocate  the 
claims  in  new  names,  which  he  did  in  his  own  name  alone,  after  writing  for 
advice  to  complainant,  who  prepared  and  sent  him  a  form  of  notice  in  his  name 
as  locator.  Held,  that  a  trust  attached  to  defendant's  title  in  favor  of  his 
associates.    Bunt  v.  Fatchin,  904. 

12.  Bahe— Limitation  of  Actions— Running  of  Statute.— An  action  begun 
May  18, 1885,  to  enforce  such  trust,  the  relocation  having  been  made  January  1, 
1883,  is  not  barred  by  the  statute  of  Nevada  limiting  to  two  years  the  time  for 
commencing  an  action  to  recover  a  mining  claim,  where  there  was  no  intimation 
that  defendant  denied  the  trust  until  May  29, 1888,  when,  in  answer  to  one  who 
delivered  a  message  from  complainant  in  relation  to  a  sale  of  the  mines,  he  said 
that  he  had  relocated  the  whole  mine  in  his  own  name,  but  if  a  sale  was  made 
he  would  do  the  square  thing  by  his  associates.    lb. 

18.  Sake— Failubs  to  Set  up  Advebse  Claim.  — Where  defendant,  after  relocat- 
ing a  mining  claim  in  his  own  name  for  the  benefit  of  himself  and  associates, 
and  after  action  brought  to  enforce  the  trust,  applies  to  enter  the  land  as  mining 
ground,  adyertises  in  pursuance  of  the  statute,  and,  no  protest  having  been 
made,  pays  the  purchase  money,  and  has  a  certificate  of  entry  issued  to  him,  the 
oompUdnant's  right  is  not  concluded  by  the  certificate,  though  he  does  not  set 
up  an  adverse  claim,  and  bring  suit  to  establish  his  right  within  the  time  allowed 
by  statute,  as  his  title  is  not  adverse  to,  but  a  part  of,  that  upon  which  the  cer- 
tificate was  obtained,    lb, 

li.  Mines  and  Minino — Minxng  Lodes— Dippino  into  Agbioultubal  Lands.— 
An  owner  under  a  patent  of  mineral  lands,  including  a  gold-bearing  vein  or 
lode,  having  its  apex  within  the  boundaries  of  the  land  patented,  is  not  entitled 
to  follow  his  rein  or  lode  down  on  the  dip,  across  his  exterior  boundaries,  into 
the  lands  of  an  adjacent  proprietor,  holding  an  elder  title  under  a  patent  for 
agricultural  lands.    A.  M.  G.  M.  Oo.  t.  S.  S.  H.  G.  M.  Co,,  523. 

15.  Pubuo  Lands —Agbioultubal  Lands—  Equitable  Ttilx. — The  equitable  title 
to  public  lands  vests  in  the  purchaser  immediately  upon  the  lawful  entry,  pay- 
ment of  purchase  money,  and  issue  of  certificate  of  purchase  thereon.  After  such 
entry,  no  proprietary  or  pecuniary  interest  remains  in  the  United  States,  and  no 
subsequent  giant  of  any  character  can  affsct  the  right  of  such  prior  purchaser.   lb. 
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MOBTeijaS  USN. 

1.  NonoE  ZH  Bcmoifs  nr  a  Suit  to  Bhvobob  teb  Lmr  or  a  HoMeAi8s.-*A  suit 
to  enforce  the  lien  of  a  mortgmge  is  not  one  to  reoover  money  or  damigee  oti]j, 
and  therefore  the  notice  inserted  in  the  sammons  must  be  acoording  to  the  direo- 
tion  in  snbdiyision  2  of  section  68,  Oomp.  1867.    8tD{ft  t.  M^fen,  683. 

%  Jxnxnmrt  ov  Btatb  Ooxmr  nr  m  Nauohal  Ooosv,  Bimvo  ni  rsm  mmmm 
Btatb.— The  judgment  of  a  state  ooart  may  be  ooUaitenUy  qnestioBed  or 
attacked  in  a  national  conrt,  sitting  in  tiie  same  state,  for  a  wint  of  jnriadintiasi 
orer  the  subject-matter,  or  of  notice  to  the  defendaiit,  the  same  aa  if  U  was  ft 
judgment  of  a  court  of  another  state.    lb. 

8.  Suit  to  Emtobce  teb  Lxsh  or  a  Mobtqaob. — A  suit  to  enforee  tiie  liea  of  a 
mortgage  by  the  sale  of  the  property  is  in  the  nature  of  a  ptoeeediDg  in  rem,  and 
in  case  the  mortgagor  or  his  snooessor  in  interest  is  a  non-resident  or  not  ft>and« 
so  that  he  cannot  be  personally  serred  wititi  process,  in  the  state,  the  eoort  may 
decree  a  sale  of  the  property  on  snch  snbstitated  or  oonstmctiTe  servloe  of  pn^ 
cess  on  the  mortgagor  as  the  legislatare  may  provide ;  bat  in  sodh  case  there  ia 
no  presumption  in  faror  of  the  jutisdiotion  of  the  court,  and  unless  the  moord 
shows  a  compliance  in  all  essential  particulars  with  the  statute  authoriaiBg  sucb 
service  its  decree  is  null  and  Toid.    lb. 

4.  Cahk  m  JuDOMZNT.— A  statute  of  Oregon  (Oomp.  1887,  see.  64)  prondas  that  if 
a  defendant  in  a  suit  cannot  be  found,  seirice  of  the  summons  may  be  made  by 
delivering  a  copy  of  the  same  "to  some  x>ersoB  of  the  family  ....  at  the 
dwelling-house  or  usual  place  of  abode  of  the  defendant"  In  a  suit  to  eoforoe 
the  lien  of  a  mortgage  on  property  in  Linn  Oounty,  the  return  of  the  sheriiT 
showed  that  the  defendant  could  not  be  found,  and  that  a  copy  of  the  summons 
was  delivered  to  a  *'  member  "  of  the  fiunily,  "  at  his  usual  place  of  abode  in  said 
(Linn)  coanty,"  on  which  service  the  court  gave  a  decree  by  default  for  the  sale 
of  the  property  under  which  the  defendants  claim.  Beid^  that  the  service  was 
invalid  and  the  decree  of  sale  thereon  null  and  void,  because  the  return  did  not 
show  that  the  substituted  service  of  the  summons  was  made  at  the  defendant's 
usual  place  of  abode  in  the  giate,  in  whatever  county  it  might  be,  but  only  at  his 
usual  place  of  abode  in  Linn  OowUy.    lb. 

6.  CoNTBADicTQ^o  A  RsooRD. — Sembie,  that  the  record  of  a  court  cannot  be  col- 
laterally impeached  or  contradicted  except  by  a  suH  in  equity,  brought  for  the 
purpose  of  setting  aside  a  judgment,  on  the  ground  that  in  fliiot  the  court  never 
acquired  Jurisdiction  to  give  the  same.    lb. 

NAYIQABLE  WATEB8. 

1.  Tbb  Bbottlatioiv  or  Navioablb  WATSBa.— l%e  power  to  regnhito  oommeioe 
among  the  several  states  comprehends  the  power  to  regulate  thenavigable  waters 
of  the  United  Btotes  on  which  such  commerce  may  be  or  is  carried,  and  to  this 
end  Congress  may  make  any  regulation  conoeming  snch  navigation,  including 
the  vessels  engaged  therein,  ss  may  be  necessary  and  proper  to  secure  and  main- 
tain the  safety  and  convenience  of  the  water^vi^,  which  regulations  are  so  £ur 
applicable  to  vessels  engaged  only  in  intrastate  commeroe  thereon  aa  to  those 
engaged  in  intorstete  commeroe.    T?te  Oiiy  of  SaUm,  607. 

%  Bboxtlation  LmrnNQ  tbb  Numbbb  or  Pabskmobbs. — The  regulation  contained 
in  section  4465  of  the  Bevised  Statutes,  forbidding  a  steamboat  to  cany  more 
passengers  than  allowed  in  her  certificate  of  inspection,  held  to  apply  to  snch 
boats  engaged  in  carrying  passengers  on  a  navigable  water  of  the  United  Statea 
between  ports  of  the  same  state  only,    lb, 

t.    OaBBTINO   PasSBKOBBS   on  BVBAMBOATB-— PBHAi;rT  rOB  EZOBBS  IB  KmoKB. — 

The  regulation  oontained  in  seotion  4465  of  the  Bevised  Statutes,  forbidding  a 
steamboat  to  carry  more  passengers  than  are  antiioriaed  by  the  local  inspectors, 
held  applicable  to  such  boat,  engaged  tai  carrying  passengers  on  a  navigable 
water  of  the  United  Btetes,  between  porte  of  the  same  state  oii]y.    JXk 
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mboliobnob. 

Bee  Admuultt. 

KEOOTIABLS  INBTBUMENTS. 

1.  Rblatioh  or  Pastis§  to  NiooiiabiiI  IwrramueinB,  —  The  true  relation  of  par- 
tiee  to  a  negotiable  inatrament  may,  aa  between  themselTee,  be  proTen  by  parol, 
whenever  it  is  neoeaiary  to  a  oorreet  determination  of  the  right  or  liability  of 
either  of  them  thereon,  and  thia  may  be  done  to  enable  a  party  to  snch  an  inatni- 
ment  to  maintain  an  action  thereon  in  the  United  Btatea  dronit  ooort.  (tok^ 
9mUh  ▼.  ffoimea,  628. 

t.  Oaes  nr  JuDGMiarT.— W.  F.  Owena,  wishing  to  borrow  ten  thoosand  dollars  of 
the  plaintifb,  offered  to  giye  a  note  therefor  with  the  defendants  as  seoority,  and 
the  plaintiib  consenting,  he  deliyered  them  a  note  for  the  amount,  signed  by  the 
defendants  and  payable  to  his  order,  which  he  at  the  same  time  indorsed,  and 
also  subscribed  a  waiver  of  notice  and  protest  written  thereon,  and  received  the 
amount  to  his  own  nse ;  the  note  not  being  paid  when  due,  the  plaintifb  brought 
this  action  against  the  defendants,  to  recover  the  amount  thereof;  the  defend- 
ants demur  to  the  complaint  for  want  of  Jurisdiction  in  the  court.  Held,  that 
the  piaintiife  are  the  payees  and  not  the  assignees  of  the  note,  and  that  there 
never  was  any  assignment  thereof,  within  the  restriction  on  the  Jurisdiction  of 
thia  court,  over  an  action  to  recover  the  contents  of  a  promissory  note,  contained, 
inthelastclanseof  section  1  of  the  Judiciary  act  of  1887  (28  Stats.  068).    lb. 

PABDONS. 
Bea  OiDcia  axd  PuimmiZEni. 

PABBENOEB  OABBIEBS. 

1.  Thb  BaouLATion  ov  Navioabui  Watbbs.— The  power  to  regulate  oommeroe 
among  the  several  states  comprehends  the  power  to  regulate  the  navigable  waters 
of  the  United  States  on  which  such  commerce  may  be  or  ia  carried,  and  to  this 
end  Congress  may  make  any  regulation  concerning  such  navigation,  including 
the  vessels  engaged  therein,  as  may  be  necessary  and  proper  to  secure  and  main- 
tain the  safety  and  convenience  of  the  water-way,  which  regulations  are  so  far 
applicable  to  vessels  engaged  only  in  intrsstate  commerce  thereon  as  to  those 
engaged  in  interstate  commerce.    27m  City  of  adlem,  607. 

S.  BsouLATiozr  Lnamra  tbi  Nuhbbb  of  Passenoebs.  —  The  regulation  contained 
in  section  4465  of  the  Bevised  Btatates,  forbidding  a  steamboat  to  carry  more 
passengers  than  allowed  in  her  certificate  of  inspection,  held  to  apply  to  snch 
boats  engaged  in  carrying  passengers  on  a  navigable  water  of  the  United  States 
between  ports  of  the  same  state  only.    lb. 

B.  CAimnNO  PAflannmBB  on  SraAifBOAis^PBirALn  roa  Excnse  is  Nukbeb.— 
Tlie  regulation  contained  in  section  4466  of  tiie  Bevised  Statutes,  forbidding  a 
steamboat  to  carry  more  passengers  than  are  aathorined  by  the  local  inspectors, 
held  applicable  to  auob  boat,  engaged  in  carrying  psssengers  on  a  navigable 
water  of  the  United  States,  between  ports  of  the  same  state  oni^.    lb. 

PATENTS  AND  nTV^ENnONa 

1.  Patents  fob  In  vewtions — Patentabiutt — iNFEDfOEMENT. — On  the  facts  dis- 
closed by  the  proob,  ?ieldt  that  tiie  first  claim  of  letters  patent  No.  289,571, 
granted  to  Oarl  Sc^wintaar  and  WiUiam  Qraff  for  a  lamp  bnmer,  shows  a  pat- 
entable invention,  and  !■  iaCringed  by  th*  lamp  bamflVi  loid  by  respondents. 
(TntifT.jBoeioi^lT; 
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SL  Sake— Rights  of  Pubohaseb  in  the  UinrED  States  fuox  Mahufactubee  or 
A  FoBEioN  CoCMTBT. — Where  an  inTeutioii  was  patented  in  Germany,  and  snb- 
sequently  patented  in  the  United  States,  and  nnder  the  German  patent  laws  ft 
manufacturer  in  Germany  had  a  right  to  practice  the  invention  in  Germany, 
because  he  had  made  preparation  to  do  so  prior  to  the  issue  of  the  German  pat- 
ent, and  for  that  reason  the  German  patent  was  of  no  efiect  as  against  iiim,  a 
purchaser  in  the  United  States,  purchasing  from  snch  manufacturer  in  Ger- 
many, has  no  right  to  sell  the  articles  in  the  course  of  trade  in  the  United  States 
without  license  from  the  owner  of  the  United  States  patent.    lb. 

8.  Patents  fob  iNVEirnoNB—lNFBiiroEMEirr— Defenses. — The  fourth  and  fifth 
defenses  to  suits  for  infringements  of  patents,  authorized  to  be  made  by  section 
4920,  Revised  Statutes,  are  separate  and  independent  defenses;  and  each  requires 
its  appropriate  notice  or  answer  in  order  to  let  in  testimony  to  establish  the 
defense.    Myers  v.  JSusby,  83. 

4.  Patents  fob  Inventions— Patentabilitt — Novelty — Joint  Habxino  TooLb 
—Letters  patent  No.  334,125,  January  12,  1886,  to  Maloom  MacDonald,  are  for 
an  implement  for  marking  and  dressing  the  Joints  of  cement  pavements  and 
surfaces,  having  on  its  face  a  Y-shaped  blade  with  concave  sides  for  making  the 
indentation  or  Joint  and  con  vexing  its  sides,  and  laterally  concaved  surfaces  on 
its  face  on  each  side  of  and  adjoining  the  blade,  and  continuing  the  curvature 
of  its  sides  for  convexing  the  edges  and  adjacent  surfaces  of  the  joint,  the  whole 
face  being  convexed  in  the  direction  of  its  length,  and  a  handle  and  shank  being 
bolted  between  the  side  pieces  above  the  blade,  which  is  also  clamped  between 
them.  For  many  years  before  the  application  tools  laterally  concave  and  longi« 
tudinally  convex  on  their  faces  were  in  general  use,  and  produced  in  substantially 
the  same  way,  substantially  the  same  results.  Held,  that  though  the  patented 
implement  may  be  more  perfect  in  lateral  concavity  and  longitudinal  convex- 
ity, and  consequently  do  better  work,  the  patent  is  void  for  want  of  novelty. 
McicJ)onald  y.  McLean,  635. 

PERILS  OF  THE  SEA. 
Bee  Admibaltt. 

PERJURY. 
SeeCBiMES. 

PILOTS  AND  PILOTAGE. 

fUft  K-nwrntki/rv  •  CONBTrrUTIOllAL  LaW. 

PLEADING. 

1.  Estate  in  Defendant  kdst  be  Pleaded.  —In  an  action  to  recover  the  posses- 

sion of  real  property  the  defense  of  ownership  by  the  defendant  or  another  must 
be  specially  pleaded.     Thorbum  v.  Doscher,  60. 

2.  Pleadino—Tbial.— Where  a  demurrer  to  a  complaint  is  by  the  court  over- 

ruled, its  sufficiency  will  not  ordiBarily  be  reconsidered  at  the  triaL    Borland  v. 
Eaven,  551. 

See  Equztt. 

PRACnCE. 

1.  Publication  of  Summons— Affidavit  fob— What  Musr^hiow.— (1)  An  affidavit 
for  an  order  for  service  of  summons  by  publication  must  contain  some  evidence 
having  a  legal  tendency  to  prove  that  die  defendant  oonld  not  be  fonnd  in  the 
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state,  after  due  diligence,  and  the  mere  assertion  of  the  fact  is  insniBcient.  (2) 
But  a  statement  of  facts  as  to  residence  and  actual  abode  of  the  defendant,  which 
shows  beyond  a  peradyenture  that  any  search  for  him  within  the  state  would 
be  unarailing,  is  sufQcient  (8)  And  where  it  is  necessary  to  show  that  the 
defendant  has  property  in  the  state,  the  statement  thereabout  should  be  direct 
and  specify  the  property.  (4)  A  summons  published  six  times  is  thereby  served 
on  the  defendant,  after  forty-tWo  days  from  the  date  of  the  first  publication 
thereof.    MoDonald  y.  Cooper,  86. 

Bee  Equitt. 


PB0CES8. 
Bee  PuBUCATioN  of  Sttickonb. 

PUBLIO  LANDS. 

!•  PuBLio  LAin>B— UNLAwruL  Ekclosubbs— Bailboad  GsiHT.— Act  of  Congress 
of  February  25, 1886,  provides  that  all  enclosures  of  public  lands  entered  by  any 
person  or  corporation  without  claim  or  color  of  title  to  said  lands  acquired  in 
good  faith  shall  be  unlawfuL  Defendant,  as  licensee  of  the  Southern  Pacific 
Bailroad  Company,  had  enclosed  certain  lands  of  the  land  grant  of  the  com* 
pany.  The  lands  had,  on  filing  of  the  plat^of  the  proposed  road  by  the  com- 
pany, been  withdrawn  from  settlement  by  the  United  States,  though  they  had 
not  been  earned  yet  by  the  company.  Held,  that  such  enclosures  of  lands  did 
not  fall  within  those  prohibited  by  the  act  of  Congress.  United  StaiMs  v.  JUran- 
Bteen^  64. 

2.  Public  LAKne— Bailboad  Obant— Nobtbebn  Pagifio— ErFxor  of.— The% 
congressional  grant  of  the  odd-numbered  sections  of  the  public  land  on  the  line 
of  the  Northern  Pacific  Bailway  to  that  corporation  is  a  present  one,  and  passea. 
the  legal  title  to  the  grantee ;  but  the  corporation  is  not  authorized  to  dispose 
of  or  encumber  the  land  without  the  consent  of  Congress,  except  the  earned: 
portions  lying  opposite  to  any  twenty-fiye-mile  section  of  the  road,  after  the 
construction  thereof,  and  the  acceptance  of  the  same  by  the  United  States.. 
Denny  y.  Dodeon,  68. 

8.  Sams. —No  entry  could  be  made  of  any  land,  in  an  odd-numbered  section  within- 
the  limits  of  the  grant,  under  the  town-site,  homestead,  or  pre-emption  act  after 
August  IS,  1870,  when  the  railway  company  filed  its  map  of  general  route  with 
the  secretary  of  the  interior,  in  the  office  of  the  oommissioner  of  the  general 
land  office.    J&. 

4.  Sake.— The  location  of  the  line  of  the  road  in  a  state  or  territory  determines 
the  width  of  the  grant — whether  of  ten  or  twenty  altemais  sections — without 
reference  to  the  fact  of  whether  the  grant  includes  lands  within  the  Umits  of  a 
state  or  not.    Ih, 

6.  Sams.  —The  condition  attached  to  the  grant  to  the  railway  company,  that  the 
road  shall  be  completed  by  a  day  named,  is  a  condition  subsequent,  for  a  breach 
of  which  no  one  but  the  goyemment,  the  grantor,  can  claim  a  forfeiture ;  and 
the  title  of  the  company,  though  defeasible  in  the  mean  time,  is  still  the  legal 
one,  on  which  it  may  maintain  ejectment  against  any  intruder  or  trespasser.   /&• 

8.  HiKBS  A2n>  MiNiMO— Location  of— Bights  Undeb.— The  locator  of  mining 
ground  under  the  United  States  Beyised  Statutes,  prior  to  the  actual  payment 
of  the  purchase  money,  and  the  reception  by  him  of  the  receipt  therefor,  issued 
1^  the  register  and  receiyer  of  the  proper  land  office,  possesses  a  mere  priyilege 
to  purchase  the  property,  and  a  constable's  sale  of  the  mine  before  payment 
only  passes  that  privilege.  If  the  sale  is  valid,  the  purchaser  can  only  step  into 
the  shoes  of  the  execution  debtor,  and  therein  obtaia  a  right  to  90  on,  perform 


680  Index. 

the  ueotBsarj  actn,  pay  the  pnrcbaae  money,  contest  the  rights  of  other 
claimants,  and  make  the  entry  and  receive  the  oertiflcate  of  purchase  hiTnsftlf- 
If  the  Judgment  debtor  siibfleqaently  performs  these  acts  and  reeeiTes  the  tilla 
from  the  government,  a  new  and  further  title  becomes  vested  in  the  judgment 
debtor,  which  does  not  pass  by  virtue  of  the  officer's  deed.  Bamilton  t.  8.  iV. 
G,  d  S.  M.  Co.,  118. 

7.  Public  Lands  ~Tztlx  to — Pathent — Bbobipt. — A  party  having  paid  the  por* 

chase  money,  and  received  the  oertiflcate  of  purchase,  is  tiie  owner  of  the  land. 
The  United  States  has  ceased  to  have  any  pecuniary  interest  in  it.  It  holds  the 
naked,  dry,  legal  title  for  the  holder  of  the  oertiflcate.    lb, 

8.  Bams. — Such  a  oertiflcate  of  purchase  cannot  be  collaterally  assailed.    i&. 

9.  Public  Laiow— Mkiioaii  Obaxtb— Patbrtb— Boumdaby— Oa  Ska  Bhobb. — 

Where  a  patent  oonfliming  a  Mexican  grant  describes  the  land  as  foUows: 
**  Beginning  on  the  sea-shore  at  station  number  81  of  the  Ballona  Bancho,"  the 
plat  of  4he  surrey  annexed  to  the  patent  representing  this  oommon  comer  of 
the  two  ranohos  as  oommencing  on  the  seft-ihore,  it  is  to  be  construed  thM  ttie 
Und  is  at  that  point  bounded  by  the  sea,  L  e.,  ordinary  high-water  mark.  •Tones 
T.  Marlint  814. 

10.  Bamb— Galls— LooATioK  or  Lnra.— Under  a  description  of  a  rancho  in  part 
as  follows:  "Thence  south  41  degrees  and  15  minute* eaat»  ....  at  40 chains 
and  89  links,  Bants  Monica  bath-house  on  the  left,"  etc.,  the  left  being  within 
the  rancho,  a  line  cutting  through  the  Santa  Monica  bath-hoosa,  leaving  man 
than  twenty  feet  of  It  outside  the  rancho,  is  not  a  true  locstion  of  the  boundary 
of  the  rancho.    lb, 

IL  Claim  to  a  Pateztt  iob  Laud.  —The  word  "clafm,"  as  nsed  in  the  set  of  1887 
(24  Btats.  605),  giving  this  court  |urlsdiotlon  to  hear  and  determine  certain 
^claims  against  the  United  States,  includes  a  claim  by  a  purchaser  or  his  assignfo 
<of  timber  land  under  the  act  of  1878  (20  Btats.  89),  to  have  a  patent  Issue  for 
the  same.    Jones  t.  Uhiied  8taU$,  841. 

12.  CukiK  TO  A  Patbst  lOB  LA2n>.— The  word  "daim,"  as  used  in  the  sot  of  1887 
(24  Btats.  505) ,  giving  this  court  jurisdiction  to  hear  and  determine  certain  claims 
against  the  United  States,  includes  a  "claim"  by  a  purchaser  of  timber  land 
under  the  act  of  1878  (20  Stats.  89)  to  have  a  patent  issue  for  the  same.  (Hie 
ruling  in  Jone$  t.  TTnUed  StateB  affirmed.)    Jtfon^om^ry  y.  United  States,  888. 

18.  Saia  or  TncBBB  Lahb  Undbb  Aot  of  1878.— A  sale  of  timber  land  under  the 
act  of  1678,  by  the  register  and  receiver  of  the  local  land  ofBce,  is  complstsd  on 
the  payment  of  the  purchase  price  and  the  delivery  of  the  certfflcate  or  leodpt 
therefor,  and  It  is  not  necessary  that  the  same  should  be  ratified  or  oonflrmed  hj 
the  commissioner  of  the  general  land  office ;  but  It  is  the  duty  of  such  oommis- 
sioner  on  receiving  *'  the  papers  and  testimony  in  the  case"  f^rom  the  local  Und 
office,  if  it  appears  fnima  facie  therefrom  that  the  law  has  been  complied  with« 
to  cause  a  patent  to  issue  thereon  to  the  purchaser.    Ih. 

14.  Public  Lands — OFmrass — Frsccsa — IimiczifKiiT. — An  indfctment  for  feno- 
Ing  public  lands  in  violation  of  28  Stats.  U.  S.,  page  .822,  section  8,  need  not 
allege  that  defendant  had  not  gone  upon,  improved,  or  occupied  said  landi 
under  the  land  laws  of  the  United  States,  claiming  title  thereto,  in  good  fidth, 
that  being  a  matter  of  defense.     United  States  v.  Oookt  496. 

16.  MnnEs  A2n>  MnoNO— Mnmro  Lodes— Bi^ma  nno  Aobioultubal  Liudb.— 
An  owner  under  a  patent  of  mineral  lands,  Including  a  gold-bearing  vein  or  lode, 
having  its  apex  wltlxin  the  boundaries  of  the  land  patented,  Is  not  entitled  to 
follow  his  vein  or  lode  down  on  the  dip,  aoroes  his  exterior  boundaries,  into  the 
lands  of  an  adjacent  proprietor,  holding  an  elder  title  under  a  patent  for 
agricultural  lands.    A.Ji.  &.  Jf.  Oo,  v.  S,  8.  B,  &.  M.  Co.,  821 

10.  Punuo  Laiomi — Aobjoux^tubal  Labds — EQurrABta  Tetlb.  — 1%e  equitable  tiOe 
to  public  lands  Tests  in  the  purohsser  immedistaly  upon  the  lawftil  entiy,  pajy- 
meitt  of  purohsia  moaxff,.iad  Inns  of  oertifloBte  of  puohase  fbdOMOL  Jifler 


Index.  «81 


Boeh  entry,  no  proprtetary  or  pecnniazy  intarest  xemaint  in  the  United  States, 
and  no  sabeei^aent  grant  of  any  eharaeter  oan  aflbot  the  right  of  mioh  prior 
porehaeer.    lb. 

See  SwAXP  akd  Otsbtlowed  LAime;  Gskz&al  Land  Offigb. 

PUBLICATION  OF  SUMMONS. 

1.  Pttblioation  of  SxTHicoire— Affidatit  fob— What  vm  Show.— (1)  AnalB- 
dayit  for  an  order  fbr  serrioe  of  eummons  by  pablioation  mast  contain  some 
eyidence  having  a  legal  tendency  to  prove  that  the  defendant  oonld  not  be  fonnd 
in  the  gtate,  after  dne  diligence,  and  the  mere  assertion  of  the  ftu3t  is  insnifieient. 
(2)  But  a  statement  of  facts  as  to  residence  and  actual  abode  of  the  defendant, 
which  shows  beyond  a  peradventnre  that  any  search  for  him  within  the  state 
would  be  nnavailing,  is  sufficient.  (S)  And  where  it  is  necessary  to  show  that 
the  defendant  has  property  in  the  state,  the  statement  thereabout  should  be  direct 
and  specify  the  property.  (4)  A  summons  published  six  times  is  thereby  senred 
on  the  defendant,  after  forty-two  days  from  the  date  of  the  first  publication 
thereof.    McDoncM  r.  Cooper,  88. 

BAILBOAD  GBANT8. 

1.  Pimuo  Lahdb— Baxlboad  Gbamt  — Nobthebh  Pacefio— Effbot  of.— The 
eongrenional  grant  of  the  odd-nnmbered  sections  of  the  public  land  on  the  line 
of  the  Northern  Paelfio  Bailway  to  that  corporation  •is  a  present  one,  and  passes 
the  legal  title  to  the  grantee ;  but  the  corporation  is  not  authorized  to  dispose 
of  or  encumber  the  land  without  the  consent  of  Gongrees,  except  the  earned 
portions  lying  opposite  to  any  twenty-five  mile  section  of  the  road,  after  the 
construction  thereof,  and  the  acceptance  of  the  same  by  the  United  States. 
Denny  r,  Dodmm,  66. 

ft.  8avb.  ->No  entry  coald  be  made  of  any  land,  in  an  odd-nnmbeired  section  within 
the  limits  of  the  grant,  under  the  town-site,  homestead,  or  pre-emption  act  after 
August  13, 1870,  when  the  railway  company  filed  its  map  of  general  route  with 
the  secretary  of  the  interior,  in  the  office  of  the  commissioner  of  the  general 
land  office.    lb. 

9.  Sake.  —The  location  of  the  line  of  the  road  in  a  state  or  territory  determines 
the  width  of  the  grant— whether  of  ten  or  twenty  alternate  sections— without 
reference  to  the  fiact  of  whether  the  grant  includes  lands  within  the  limits  of  a 
state  or  not.    Ih. 

4.  Sake.  —The  condition  attached  to  the  grant  to  the  railway  company,  that  the 
road  shall  be  completed  by  a  day  named,  is  a  condition  subsequent,  for  a  breach 
of  which  no  one  but  the  government,  the  grantor,  can  claim  a  forfeiture ;  and 
the  title  of  the  company,  though  defeasible  in  the  mean  time,  is  still  the  legal 
one,  on  which  it  may  maintain  ejectment  against  any  intruder  or  trespasser.    lb. 

See  PuBLio  Lahds. 

BEMOVAL  OF  CAUSES. 

!•  TBom  or  Arwmkm  of  FBBjmoB  ob  Local  IziFLTJzvcB.— The  provision 
in  seetioD  2  of  the  aot  of  1887  (24  Stats.  668),  anthoriaing  the  court  to  examine 
into  the  tmfh  of  an  affidavit  fbr  removal  of  a  case  from  a  state  courts  on  aooount 
of  prejudice  or  local  inflaenee,  applies  only  to  eases  removed  before  the  passage 
of  said  act  on  the  application  of  the  plaintiff;  and  otherwise  than  this,  such  affi- 
davit being  not  a  matter  of  Jurisdiction,  but  only  a  condition  imposed  on  the 
party  seeking  the  removal,  it  cannot  be  questioned  or  contradicted;  nor  is  it 
neoesssry  that  the  afiiaat  should  state  the  grounds  of  his  belief.  FiMkY.SenarU. 
88. 
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2.  Who  EMnruo)  to  BnfOTs  oh  Aooouht  of  FfauuDioB  ttrtobb  thb  Act  or 
1887.~8ubaeotioii  8  of  aectioa  689  of  the  Bevifled  BtetateB,  u  ftmended  bj  aeo- 
tion  2  of  the  act  of  1887,  gives  the  right  to  remove  a  salt  "in  whieh  there  k  ft 
oontroversy  between  »  citizen  of  the  state  in  which  the  snit  is  broagfat  and  a  citH 
mn  of  another  state,"  to  "any  "defendant,  being  sneheitiaen  of  another  state, 
on  aocoant  of  prejudice  or  local  infloenoe,  without  reference  to  the  rHiMMhi|i 
of  other  persons  who  may  be  parties  thereto.    Ih. 

8.  JuDiGUL  Power  of  thh  Ukitkd  STATBB—CoHntoTKiiam  Bbtwxkh  CmzBan 
OF  DiFFEBEHT  6TATX8.~The  Judicial  power  of  the  United  States  extends  to 
" oontroTersies "  between  citiaens  of  different  states,  which  include  a  "case"  in 
which  such  controyersy  exists  without  reference  to  the  citizenship  of  the  other 
parties  therein,  and  Congress  may  confer  Jurisdiction  of  such  oontioyeny, 
including  the  case  in  which  it  is  involTeda  on  the  circuit  courts,  by  removal  or 
otherwise.    lb. 

i.  TiBiB  OF  Applioatioh  FOB  REMOVAL. —An  application  fbr  the  removal  of  a  cms 
from  a  state  court,  if  made  while  the  case  is  pending  for  trial,  is  made  "befora 
the  trial  thereof,"  within  the  intent  of  the  removal  acts,  although  there  may 
have  been  any  number  of  mistrials,  or  trials  in  which  the  verdict  was  set  aaids 
or  the  Jury  disagreed.    lb. 

6.  Bexoval  of  Gauss  fob  Pbbjttdice  ob  Local  Ikfluxmob.— >The  act  of  1887  (2i 
Stats.  652),  does  not  repeal  subdivision  8  of  section  689  of  the  Bevised  Statutes 
(act  of  1867),  prescribing  the  procedure  or  method  of  procuring  a  removal  of  a 
cause  on  account  of  prejudice  or  local  influence ;  and  an  affidavit  by  the  party 
seeking  such  removal,  to  the  effect  that  he  believes  he  will  not  obtain  justice  in 
the  state  court  on  account  of  prejudice  and  local  influence,  is  sufficient  to 
authorize  tlie  same.    Fiak  v.  Eenarie,  818. 

6.  Removal  of  Cause — Tna  of  Apflicatioh.— In  an  action  begun  in  a  stats 
court  defendant  was  by  state  statute  required  to  answer  the  complaint  on  or 
before  May  1, 1888.  On  May  1st  defendant  appeared  specially  in  the  case,  and 
moved  to  set  aside  the  service  of  summons,  but  neither  sought  nor  obtained  any 
rule  or  order  of  court  extending  its  time  to  plead  to  the  complaint.  The  motion 
to  quash  the  service  of  summons  was  heard,  and  taken  under  advisement  by  the 
court,  May  28th.  While  the  same  was  so  under  adrisement,  on  May  81st,  defend- 
ant filed  its  general  answer  to  the  complaint,  and  at  the  same  time  filed  its  peti- 
tion and  bond  on  removal  to  this  court.  On  motion  to  remand,  had,  that  the 
case  must  be  remanded,  the  petition  and  bond  not  having  been  filed  in  the  state 
court  at  the  time  defendant  was  by  law  required  to  answer  or  plead  to  the  omb- 
plaint,  no  extension  of  time  having  been  granted  by  any  rule  or  order  of  said 
state  court.    Wedekmd  y.  8.  P.  Co.,  476. 

RES  ADJUDIGATA. 
Bee  Equity. 

REVENUE  LAWS. 

I.  National  Coubtb— Oases  Abibino  vkdkbl  Rxvshue  Laws— JuBisDionoKAL 
Amount.  — Clause  4,  section  629,  Revised  Statutes,  was  not  repealed  by  the  set 
of  March  8, 1876  (18  Stots.  470),  or  by  the  act  of  March  8, 1887  (34  State.  552), 
defining  the  Jurisdiction  of  the  circuit  courts,  and  these  courts  have  Juri8dictio& 
in  suits  arising  under  revenue  laws,  although  the  amount  in  dispute  is  lees  than 
two  thousand  doUan.    Ame§  v.  JETa^er,  478. 

REVIVOR. 
Bee  Equixi. 
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SALE. 

1.  BAUB—WASBAinnr^ETiBSNOE.— Plaintiff  testified  that  In  the  negotiations  for 
the  sale  of  a  hone  worth  $2,000,  which  he  desired  for  breeding  purposes,  it  was 
agreed  that  the  warranty  sned  on,  which  was  that  the  hone  was  a  reasonablj 
sure  foal-getter,  should  be  given,  and  at  the  dose  of  them,  plaintiff  ezecnted 
deeds  for  the  land  which  was  exchanged  for  the  horse,  and  that  defendant  at 
the  same  time  executed  the  bill  of  sale  of  the  same  date  containing  the  warranty. 
Defendant  testified  that  he  never  agreed  to  give  the  warranty,  and  did  not  give 
the  bill  of  sale  and  warranty  at  the  time  of  the  completion  of  the  sale,  but  thai 
several  days  after,  plaintiff  asked  for  a  bill  of  sale  as  a  favor,  and  to  accommo- 
date him  defendant  made  the  bill  of  sale,  using  a  blank  therefor,  and  not  notic- 
ing that  it  contained  the  warnnty ;  that  he  had  two  forms  of  bills  of  sale,  one 
of  which  contained  a  warranty  and  the  other  did  not,  and  that  he  inadyertently 
used  the  former.  Defendant  was  in  the  habit  of  giving  a  bill  of  sale  and  war- 
ranty for  horses  sold.  Held,  that  the  evidence  showed  tiie  execution  of  the  bill 
of  sale  and  warranty  at  the  time  of  the  sale.    Newberry  v.  BermeUt  682. 

SAN  FRANCISCO  LAND  TITLES. 

1.  Ldotatiokb  or  Actions— Sah  Fbakciboo  Land  Ttiles. — The  act  of  Cougresi 
of  July  1, 1864  (13  Stats.  833,  sec  6),  granting  lands  within  the  charter  limits  of 
1851  to  San  Francisco,  for  certain  purposes,  rested  a  perfect  title  without  a  patent, 
and,  as  to  titles  derived  under  the  act,  the  statute  of  limitations  began  to  run 
from  the  time  of  its  passage.    Le  Roy  v.  Doe,  80. 

SEAMEN. 
See  ADMiBAi/rT. 

STATUTES  CONSTRUED. 

1884,  Act  July  1, 18  Stats.  888,  sec'.  5.    Statute  of  Limitations  and  San  Francisco 
Land  Titles 80 

1866,  Act  March  8, 14  Stats.  4.    Statute  of  Limitations  and  San  Francisco  Land 

Tities 80 

B.  S.,sec.4920.    Defenses  to  Patent  Suits 88 

B.  S.,  sec.  284L    Oaths  to  Invoices. 86 

1887,  24  Stats.  658.    Removal  of  Causes 88 

B.  S.,  sec  639.    Clause  3,  Amended  Act,  1887 88 

B.  S.,  sec.  544.    Conspiracies 58 

1885,  Feb.  26.    Enclosing  Public  Lands 64 

B.  a,  sec  828.    Clerk's  Fees 121 

1872,  June  17,  and  R.  S.  sec.  4596, 17  Stats.  262,  and  1874,  June  9, 18  Stats.  64. 

Desertion   118 

1887,  March  3,  24  Stats.  90.    Jurisdiction 221 

1875,  March  8,  Sup.  R.  S.  178.    Jurisdiction 280 

1887,  March  3,  24  Stats.  552.    Jurisdiction 283 

1887,  24  Stats.  652.    Removal  of  Causes 819 

B.  S.,  sees.  2021  and  2023.    Elections 822 

B.  S.,sec.  1025.    Sufficiency  of  Indictment. 359 

B.  S.,  sec.  5511.    Elections 362 

1887,  24  Stats.  505.    Timber 383 

1878,  20  Stats.  89.    Timber 388 

B.  S.,  sec.  720.    InJ unctions 887 

B.  8.,  sec.  620,  Act  1875, 18  Stats.  470,  Act  1887,  24  Stats.  652 478 

Act  Oct  1, 1888.    Chinese  Exclusion  Act,  510 487 
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Aot  28  8toti.322,  mo.  8.    PnbUo  Lands 486 

1886,  Aoi  Feb.  S6,  38  Bteti.  821 51S 

B.  Bm  leo.  668.    JurlBdictfon 5SS 

1876,  Aot  M&rob  8, 1  Bup.  B*  8. 184.    Commatetions. 696 

B.  8.,  see.  6644.    Oommatetions 588 

1881,  Maroh  14.    Commnftatioiis 688 

&B.,  160.916.    Attaobmento 606 

B.8.,MC.4466.    PMsenger Carriers GOT 

B.  8..  seo.  4287.    HaU  Pilotafle 619 

BTOOKHOLDEBS,  LUBILITIBS  OF. 

Bee  COBPOBATSOKB. 

8UBSTT  AND  GUABAlVTOa 

1.  SuBXiT  OB  OuABAHTOB.— A  persoii  wbo  executes  a  bond  witb  anotiier  as  his 
snreiij,  conditioned  for  tbe  payment  of  moneys  advanoed  to  the  principal  hj  the 
obligee  therein,  is  a  snrety  asd  not  a  mere  goacantor,  and  is  not  entitled  to 
notioe  of  the  acoeptanoe  of  the  bond  by  the  obligee.    BaU  y.  Weaver,  188. 

%  Ai/naunoN  of  WitiTZNa.— When  a  person  execatea  a  bond  as  sorely  and  leaTes 
It  with  his  principal  for  delirery  to  the  obligee,  and  before  doing  so  the  former 
procures  a  person  to  attest  the  signatore  of  the  snrety  who  is  not  antfaorixed  to 
do  so,  snob  attestation  is  not  an  alteration  of  the  instrument  that  impairs  or 
affects  its  Talne  as  an  instmment  of  eridenoe  in  the  hands  of  the  obligee,  becanae 
it  was  made  before  delivery.    lb. 

8.  DxATH  OF  BxTBJETT  Di  BoMD.— The  death  of  a  surety  in  a  bond,  conditioned 
for  the  repa3rment  of  money  advanced  to  the  principal,  within  a  definite  period 
or  before  notioe  to  the«obligee  of  withdrawal  therefrom,  does  not  terminate  hk 
liability,  and  his  estate  in  the  hands  of  his  administrator  is  liable  for  advances 
made  after  his  decease,    lb, 

SUBVENING  OONTBAOTB. 
Bee  JuBiSDicnon. 

SWAMP  LANDS. 

1.  GommsioiiXB  of  na  Gihbbal  Lasid  Offiob— Bbottxatiok  bt.  ^The  regula- 
tion of  March  18, 1876,  made  by  the  commissioner  of  the  general  land  ofllce 
coneeming  the  character  and  quantum  of  evidence  to  be  fVimished  the  surveyor- 
general,  with  selections  of  land  made  by  the  agent  of  the  state,  as  swamp,  under 
the  act  of  March  12, 1860,  is  an  appropriate  regulation  of  that  subject,  and  untQ 
the  contrary  appears,  it  is  presumed  to  have  been  made  under  the  direction  and 
with  the  sanction  of  the  secretary  of  the  interior,  and  has  tiie  force  and  eflbct  of 
law.     Tnitod  States  r.  Bamhari,  126. 

%  FoBORD  Affidavit.  ^  A  forged  affidavit  is  within  the  purview  of  section  6418  of 
the  Bevised  Statutes,  when  it  appears  thereftom  or  in  connection  with  extra- 
neous circumstances,  alleged  in  the  indictment,  that  it  may  be  used  to  dsfrand 
the  United  States,  as  alleged.    I  &. 

8.    EVIDBNOE   OF   THB  ChABAOTBB  OF    SWAHP    LaVD  BbLBCTBD  BT  THE  STATB.— An 

affidavit  may  be  used  as  evidence  under  the  regulation  of  March  IS,  1875,  to 
prove  the  character  of  lands  selected  by  the  state,  as  swamp  and  overflowed, 
under  tbe  act  of  May  12, 1860,  whether  made  before  or  after  sui^  selection ;  and 
if  made  before,  and  presented  to  the  governor  for  his  consideration  in  making 
such  selection,  the  presumption  is  that  he  transmitted  the  same,  with  the  selB^ 
tlon  to  which  it  relates,  to  the  snrveyor^ieneraL    IJk 
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4.  £ioi7i«ATioH8  OF  JuKB  80  AXD  BxpTDCBXB  1, 1880.— The  regnlations  of  Jane  80 
and  September  1, 1880|  by  which  the  land  department  of  the  United  Statea,  in 
conjunction  with  the  state,  undertook  by  means  of  agents  in  the  field  to  examine 
the  character  of  the  lands  claimed  by  the  state  under  the  swamp-land  grant 
thereto,  aoperseded  the  regulation  of  March  13, 1875,  and  thereafter  no  affidayit 
could  be  legally  used  before  the  commissioner  or  secretary  of  the  interior  on 
the  consideration  of  the  question,  whether  such  lands  were  swamp  or  not,  other 
than  the  affidavits  of  the  agents  employed  to  make  such  examination  in  the 
field,  and  therefore  the  affidavits  alleged  in  the  indictment  to  have  been  forged 
by  the  defendant  could  not  have  been  legally  used  to  defraud  the  United  States. 
lb. 

0.  Acnoir  to  Biootsb  CHiTTixii  Bxvebed  fbov  thb  Bealtt  AOAncsT  One  in 

PoflSBBsiOK  of  ths  LiTrER.~The  vendee  of  land  sold  by  the  state  as  swamp, 
the  same  not  having  been  designated  as  such  by  the  secretary  of  the  interior, 
under  the  swamp-Und  grant  to  the  state  of  March  12, 1860,  cannot  maintain  an 
action  to  recover  the  possession  of  hay  out  thereon  against  one  in  the  actual 
posMssion  of  that  portion  of  the  premises  on  which  the  hay  was  cut,  for  the 
purpose  and  with  the  intention  of  acquiring  the  title  to  the  same  under  the  pre- 
emption acts  as  being  dry  and  fit  for  cultivation.    McOofutughy  v.  WiJey,  148. 

&,   VSITDEE  OF    BWAXP  LaKD  SoLD   BT  THB   BTATB  AS  BWAMP— WhBN  KAT  MaIH- 

TAZM  EjBcmiXRT  AHD  BxpLEViN.— A  purchaser  from  the  state  of  land  selected 
by  it  as  swamp,  on  making  the  first  payment  thereon  and  receiving  the  receipt 
or  certificate  therefor,  is  Mititled,  if  the  land  is  in  fact  swamp,  or  has  been  so 
designated  by  the  secretary  of  the  interior,  to  the  possession  of  the  same  and 
the  vegetation  growing  thereon,  and  may  maintain  an  action  to  recover  such 
possession.    Ih, 

TAXES  AND  TAXATION. 

1.  CouBTT  BoABD  OF  Equauzation— Who  MAT  AfpbIb  Bxfobb  It.— Any  parson 

who  hse  property  listed  on  the  assessment  roll  of  a  county  for  taxation  is  "  inter- 
ested "  in  the  prooeedings  of  the  county  board  of  equalization,  and  may  ajypear 
before  it  and  have  redress  against  an  unjust  and  unequal  valuation  of  property 
on  said  roll,  to  his  injury,  whether  the  same  is  caused  by  an  over-valuation  of 
his  own  property  or  an  under-valuation  of  that  of  others.  J).  M,  T,  i.  Oo,  v, 
'  CJuirUon,  35. 

&  Bur  to  Bbstbaut  thb  CoLLBonov  of  a  Tax.^A  person  who  is  aggrieved  by  the 
wrongful  action  of  an  assessor  in  the  valuation  of  his  own  or  others'  property 
for  taxation,  cannot  maintain  a  suit  in  equity  to  eqjoin  the  collection  of  any 
portion  of  the  tax  resulting  from  such  action,  unless  be  first  seeks  redress  at  th^ 
hands  of  the  county  board  of  equaUzation,  as  provided  by  statute.    1  &. 

t.  AaeoBBSMBBT  OF  Bbai«  PBOPBBn— To  Whom  Maob.— By  the  act  of  1882  (Gomp. 
1887,  sec.  2785),  real  property  must  be  assessed  to  the  owner  thereof,  unless  it  is 
unoccupied  and  the  owner  unknown ;  and  an  assessment  made  to  a  person  not 
the  owner  of  the  property  is  invalid.    Tracy  v.  Keed,  622. 

4.  *'  OwNBB  "  OF  Pbofbbtt — Who  18. — The  owner  of  property  for  the  purpose  of 
taxation  is  the  person  having  the  legal  title  or  estate  thereto  or  therein,  and  not 
one  who  by  contract  or  otherwise  has  a  mere  equity  therein,  or  a  right  to  compel 
«  conveyance  of  such  legal  title  or  estate  to  himself.    lb, 

&  Tax  Dbbd— Effxct  of.—Au  act  of  the  legislature  (Comp.  1874,  p.  767,  see. 
90)  made  a  tax  deed  conclusive  evidence  of  the  regularity  of  the  assessment, 
except  for  fraud ;  and  on  the  trial  of  an  action  brought  by  the  grantee  in  such  a 
deed,  to  recover  possession  of  the  premises  mentioned  therein,  the  parties  stipu- 
kted  the  existence  of  certain  facts,  from  which  it  appeared  in  the  judgment  of 
the  coort  that  the  assessment  in  question  was  made  to  a  person  not  then  the 
€vner  of  the  property.  Beld^  that  the  effect  of  such  stipulation  was  a  waiver  by 
the  plaintiff  of  the  oonolnaive  ehancter  of  the  deed  in  this  respecti  and  an 
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AdmiBsion  that  if  in  the  jndgmeat  of  the  court  the  person  to  whom  the  properij 
WM  assessed  wu  not  tlie  trae  owner  thereof,  then  the  assessment  was  invalid 
and  the  tax  deed  void,  lb, 
6.  Idem — Act  CHANaiNO  Effect  of.  —  A  tax  deed  made  in  parsnanoeof  a  sale  of 
property  for  a  delinquent  tax»  under  an  act  which  provided  that  such  deed  shall 
be  conclusive  evidence  of  the  regularity  of  the  assessment,  except  for  frand,  is 
a  contract  with  the  state  that  the  deed  shall  so  far  remain  conclusive  evidence 
of  title  in  the  grantee  therein,  and  a  subsequent  act  of  the  legislature,  msking 
such  deed  only  pritna  facie  evidence  of  such  regularity,  is  void,  because  it 
impairs  the  obligation  of  the  contract  The  ruling  in  Marx  t.  ffanthom,  12 
Bawy.  877,  on  this  point  affirmed.    lb. 

TBADE-MABES. 

L  Teadb-Mabeb — Infbi2(0Embnt—  Msasdbe  of  Damaoeb. — The  owner  is  entitled 
to  recover  of  the  infringer  of  a  trade-mark  the  profits  arising  from  the  sale  of 
the  sporions  goods,  with  the  trade-mark  impressed  upon  them.  He  is  not  lim- 
ited to  the  difference  between  the  price  for  which  the  spurious  goods  would  sell 
without,  and  the  price  of  the  same  goods  with,  the  trade-mark  impressed  upon 
them.    Bettkert  y.  Feder,  229. 

See  ADMi&Ai;r7. 

TRESPASS  GONTINUOUB. 
See  Eqijitt. 

TRUSTS  AND  TRUST  ESTATES. 

t,  Wallavxt  Woolen  MAinTFAOTXTBmo  Govpaht— Poweb  to  Dispose  of  In 
Wateb  Riqbt.  —  The  act*of  December  18, 1866  (Sees.  Laws,  47),  declaring  oertsin 
persons  and  their  associates  to  be  a  corporation  by  the  name  of  the  "  Wallamet 
Woolen  Manufacturing  Oompany,**  for  the  purpose  of  creating  and  improving 
water  powers  and  privileges  and  manufacturing,  conferred  on  said  corporation 
the  power  to  dispose  of  the  whole  or  any  part  of  the  "  privilege  "  therein  granted, 
to  take  and  conduct  water  from  the  Bantiam  River,  to  or  near  Salem,  and  the 
"hydraulic  power  "  thereby  created.    8.  C.  F.  M,  Co,  v.  8,  W,  D.  <*  C,  Oo„  99. 

9L  Tbust  Estate— Cestui  Que  Tbust.^A  trust  estate  may  be  created  without  a 
oealui  que  trust  in  existence,  so  that  one  is  named  in  the  trust,  and  comes  into 
being  and  may  be  distingtiiDhed  during  the  life  of  the  trustee.    Ih. 

9.  Obant  of  Canal  Wat  and  Rioht  to  tasb  Wateb  fbom  the  SA3mAX.->P. 
and  wife,  fur  a  valuable  consideration,  granted  W.  W.  and  R.,  to  the  use  of  the 
Wallamet  Woolen  Manufacturing  Company  "alone,"  the  right  to  take  water 
firom  the  Santiam  anywhere  on  their  donation,  and  to  out  and  maintain  a  canal 
OTer  and  upon  said  donation  capable  of  carrying  sufficient  water  fh)m  said  river 
for  the  purposes  of  said  company  at  Salem.  ITeU,  (1)  That  under  the  act  of 
1854,  regulating  conveyances  (2  Or.  Laws,  sec.  8005),  the  duration  of  the  ease- 
ment granted  depends  on  the  intent  of  the  parties  and  the  estate  of  the  grantor 
in  the  land  burdened  therewith,  both  of  which  show  that  the  easement  was 
granted  in  fee-simple,  and  is  perpetual  and  assignable  with  the  dominant  estate 
•r  land  in  connection  with  which  it  is  used;  (2)  that  the  word  *' alone"  only 
tignifles  that  the  grant  was  made  for  the  sole  use  or  benefit  of  the  oompany  and 
not  the  trustees  or  other  pii^on ;  (3)  that  the  grantee  of  the  easement  and  its 
successors  in  interest  are  entitled  to  cut  and  maintain  a  ditch  over  and  upon 
my  part  of  the  donation  oecesKary  to  enable  it  to  take  the  water  from  the  San- 
tiam, and  if  by  reason  of  a  cliansre  in  the  bed  of  the  stream  or  other  like  canse, 
it  becomes  necessary  to  deepen,  widen,  or  prolong  said  ditch  to  get  said  water, 
it  may  be  done.    lb. 
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wabbanty. 

1.  Bamb— Dakaoxs.  —  Defendftnt  h*Ting  agreed  to  replace  the  hone  on  deliyery  of 

it  to  him  in  case  it  shonld  prove  barren,  and  ample  eyidenoe  of  its  nnfitnesa  for 
breeding  purposes  haying  been  giren  in  the  three  months  following  the  purohase, 
plaintiff  shoald  haye  then  returned  it,  and  cannot  recover  expenses  incurred 
upon  it  after  that  time.    Newberry  y.  Bennett,  632. 

See  Chabteb-Pabtt. 
WATER  EIGHTS. 

1.    WaLLAMET   WoOLBN     MAinTFAOTUIUNa     GOMPAKT— POWEB    TO    DISPOSE   OF    ITS 

Wateb  Bight.  —The  act  of  December  18, 1856  (Sess.  Laws,  47) ,  declaring  certain 
persons  and  their  associates  to  be  a  corporation  by  the  name  of  the  "  Wallamet 
Woolen  Manufacturing  Company,"  for  the  purpose  of  creating  and  improving 
water  powers  and  privileges  and  manufacturing,  conferred  on  said  corporation 
the  power  to  dispose  of  the  whole  or  any  part  of  the  "privilege"  therein  granted, 
to  take  and  conduct  water  from  the  Santiam  Biver,  to  or  near  Salem,  and  the 
"hydraulic  power"  thereby  created.    8.  C,  F,  M,  Co,  v.  8,  W,  D.  <fc  (7.  Co,,  99. 

2.  Tbust  Estate— Gsffrui  Que  Tbubt.— A  trust  estate  may  be  created  without  a 

eeaiui  que  trust  in  existence,  so  that  one  is  named  in  the  trust,  and  oomes  into 
being  and  may  be  distinguished  during  the  life  of  the  trustee.    Ih, 

S.  Qbant  of  Gakal  Wat  and  Bioht  to  take  Wateb  fboh  the  Saiitiax.  —  P.  and 
wife,  for  a  valuable  consideration,  granted  W.  W.  and  B.,  to  the  use  of  the  Wal- 
lamet  Woolen  Manufacturing  Oompany  "  alone,"  the  right  to  take  water  from, 
the  Santiam  anywhere  on  their  donation,  and  to  cut  and  maintain  a  canal  over 
and  upon  said  donation  capable  of  carrying  sufficient  water  from  said  river  for 
the  purposes  of  said  company  at  Salem.  Beldt  (1)  That  under  the  act  of  1854, 
regulating  conveyances  (2  Or.  Laws,  sec.  8005) ,  the  duration  of  the  easement 
granted  depends  on  the  intent  of  the  parties  and  the  estate  of  the  grantor  in  the 
land  burdened  therewith,  both  of  which  show  that  the  easement  was  granted  in 
fee-simple,  and  is  perpetual  and  assignable  with  the  dominant  estate  or  land  in 
connection  with  which  it  is  used ;  (2)  that  the  word  "  alone  "  only  signifies  that 
the  grant  was  made  for  the  sole  use  or  benefit  of  the  company,  and  not  the 
trustees  or  other  person ;  (3)  that  the  grantee  of  the  easement  and  its  successors 
in  interest  are  entitled  to  cut  and  maintain  a  ditch  over  and  upon  any  part  of 
the  donation  necessary  to  enable  it  to  take  the  water  from  the  Santiam,  and  if 
by  reason  of  a  change  in  the  bed  of  the  stream  or  other  like  cause,  it  becomes 
necessary  to  deepen,  widen,  or  prolong  said  ditch  to  get  said  water,  it  may  be 
done.    Ih, 

4  Contikdous  Tbespass. — Equity  has  Jurisdiction  to  enjoin  and  prevent  t&e  com- 
missiun  of  a  continuous  trespass,  on  the  ground  of  the  inadequacy  of  the  remedy 
at  law.    J&. 

WILLS. 

1.  Devise  of  AFTEB-AoQxmtED  Pbopebtt.— A  residuary  devise  of  real  property 
under  the  Oregon  statute  of  wills  (sec.  1)  may  and  will  pass  after^aoquired 
property,  if  such  appears  to  have  been  the  intention  of  the  testator.  Hardenberg 
v.  Ray,  168. 

3.  Imtention  of  the  Te6TAtob.~H.,  an  unmarried  man  living  in  Portland,  made 

his  will,  and  after  making  two  specific  devises  of  real  property  situate  in  New 
York,  devised  and  bequeathed  to  his  sister,  Ellen  £.  Bay,  all  the  rest  of  his  lands 
wherever  situate,  and  all  his  "personal  property  and  estate  of  whatever  kind  or 
nature ; "  after  which  he  purchased  other  real  property,  of  which  he  died  seised, 
leaving  brothers,  including  the  plaintiff,  not  mentioned  in  his  wilL  Beld,  that 
the  intention  of  the  testator  to  make  his  sister  Ellen  his  residuary  devisee  was 
manifest,  and  that  she  took  the  after-acquired  property  under  the  devise  in  the 
wUL    Ih. 
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